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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission   : 

On Its Own Motion    : 
: 09-0592 

Adoption of 83 Ill. Adm. Code 412 and  : 
amendment of 83 Ill. Adm. Code 453.  : 
 

 
POST PROHIBITION ORDER 

By the Commission:  
 
I. PROCEDURAL BACKGROUND 

On December 2, 2009, the Illinois Commerce Commission (“Commission”) 
entered an order authorizing submission to the Secretary of State of the first notice of 
the proposed adoption of 83 Ill. Adm. Code 412 (“Part 412”) entitled, “Obligations of 
Retail Electric Suppliers” (“RES”) (attached as Appendix A) and amendment of 83 Ill. 
Adm. Code Part 453 (“Part 453”), entitled “Internet Enrollment Rules” (attached as 
Appendix B) to be submitted to the Secretary of State pursuant to Section 5-40 of the 
Illinois Administrative Procedure Act.  

 
Pursuant to notice given in accordance with the rules and regulations of the 

Commission, this matter came for an initial hearing before a duly authorized 
Administrative Law Judge (“ALJ”) of the Commission at its offices in Chicago, Illinois via 
teleconference on January 13, 2010.  On that date, Commission Staff (“Staff”) appeared 
and the ALJ granted the Petitions to Intervene for the following parties: the Illinois 
Competitive Energy Association ("ICEA"); MC Squared Energy Services LLC; Retail 
Energy Supply Association ("RESA"); Liberty Power Holdings LLC ("Liberty Power"); 
Central Illinois Light Company d/b/a AmerenCILCO, Central Illinois Public Service 
Company d/b/a AmerenCIPS, and Illinois Power Company d/b/a AmerenIP (collectively, 
“Ameren”); BlueStar, Inc. f/k/a BlueStar Energy Services, Inc. ("BlueStar"); 
Commonwealth Edison Company ("ComEd"); and the Citizens Utility Board (“CUB”). 
The ALJ subsequently granted the additional Petitions to Intervene filed by the Attorney 
General for the People of the State of Illinois (collectively, “CUB/AG”) on January 21, 
2010; the Illinois Industrial Energy Consumers (“IIEC”) and Dominion Retail, Inc. 
(“Dominion”) on March 16, 2010; the Illinois Energy Marketers Coalition (“IEMC”) on 
July 1, 2010; and the National Energy Marketers Association (“NEMA”) on July 12, 
2010.  

 
On March 4, 2010, the CUB/AG, ComEd, Ameren, BlueStar, Dominion, ICEA, 

IIEC, and RESA filed verified initial comments, followed by the verified reply comments 
filed by Staff, AG, ComEd, Ameren, BlueStar, Dominion, ICEA, IIEC, and RESA on April 
22, 2010. The Administrative Law Judge held a status hearing on May 6, 2010 where 
the parties established a schedule for filing verified surreply comments.  Staff, AG, 
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ComEd, Ameren, BlueStar, Dominion, ICEA, and RESA filed verified surreply 
comments on June 23, 2010. Commission Staff, AG, ComEd, Ameren, BlueStar, 
Dominion, ICEA, IIEC, NEMA, and RESA filed initial briefs on August 27, 2010. An 
additional intervenor, IGS Gas Supply, Inc. and IGS Gas Supply of Illinois, Inc. 
(collectively “IGS”), filed a Verified Petition to Intervene and Verified Initial Brief on 
August 30, 2010. The Administrative Law Judge issued a ruling granting the Verified 
Petition to Intervene without objection and noting the Verified Initial Brief of IGS on 
September 15, 2010. Staff offered the current versions of the proposed rule and 
amendment as Corrected Attachment A to its Corrected Verified Reply Comments filed 
on April 22, 2010.  Staff subsequently proposed additional revisions to the proposed 
language via an e-mail to the parties on August 23, 2010. These revisions are 
memorialized in Attachment A to Staff’s Initial Brief.  Given the heavily contested nature 
of this rulemaking, the Commission entered an Interim Order of Withdrawal on October 
26, 2010 to withdraw the current draft of Part 412 and Part 453 and allow this docket to 
remain open for further adjudication. Thus, the Administrative Law Judge issued a 
proposed First Notice Order on February 18, 2011 and a corrected proposed First 
Notice Order on March 18, 2011. Briefs on Exceptions and Reply Briefs on Exceptions 
were filed by the parties. An additional intervenor, Energy Services Providers, Inc. d/b/a 
Illinois Gas and Electric (“IG&E”) filed Briefs on Exceptions, without objection. The 
Commission issued a First Notice Order on July 7, 2011.  Additional Interveners, Spark 
Energy, L.P. and Mid-American Energy Company (“Mid-American”) along with ComEd, 
NEMA, Dominion, BlueStar, IGS, RESA and ICEA provided comments on the Order 
prior to the end of the First Notice Period. 

 
A Second Notice order was issued by the Commission on November 22, 2011.  

The Rulemaking was submitted to the Joint Committee on Administrative Rules (“JCAR” 
or “Joint Committee”) on March 19, 2012.  On June 12, 2012, JCAR at its meeting voted 
to object to and prohibit the filing of the Commission’s rulemaking titled Obligations of 
Retail Electric Suppliers (83 Ill. Adm. Code 412; 35 Ill. Reg. 12996).  JCAR found that 
unresolved issues remain in the rulemaking and was deemed by JCAR a serious threat 
to the public interest.  A Certification of Objection and a Filing Prohibition of Proposed 
Rulemaking was served on the Commission on June 12, 2012.  Prairie Point Energy, 
LLC d/b/a Nicor Advanced Energy (“NAE”) filed a verified petition to intervene on 
August 9, 2012.  No objections were raised to the Petitions to Intervene by any party.  
The Administrative Law Judge held status hearings on August 16, 2012 and August 22, 
2012.  

 
The Certification of Objections and Prohibitions filed by JCAR includes a general 

reference to several sections of Part 412.1

                                                           
1 Sections included in the Certification of Objections and Prohibitions: 412.10,  412.20,  412.30,  412.100,  412.110,  
412.120,  412.130,  412.140,  412.150,  412.160,  412.170, 412.180,  412.190, 412.195, 412.200,  412.210,  412.220,  
412.230,  412.240,  412.250,  412.300,  412.310, and 412.320. 

 The Administrative Law Judge issued a Post 
Prohibition Proposed Order (“PPPO”) on August 22, 2012. Staff, BlueStar, IG&E, RESA, 
Dominion, NAE, ComEd, ICEA, and IGS filed Briefs on Exceptions. Ameren and CUB/ 
AG did not file Post Prohibition Briefs on Exception, but reserved comment for the Reply 
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Briefs. Staff, BlueStar, Ameren, Mid-American, Dominion, RESA, NAE, ComEd, ICEA, 
CUB/AG and Ameren Energy Marketing d/b/a Homefield Energy (“AEM”)2

 

 filed Reply 
Briefs on Exception.  

Since the Joint Committee did not provide any substantive comments on the 
objections and/or prohibitions to any of the sections specified in its Certification, the 
parties have only addressed those sections of Part 412 that relate to certain issues 
included in their Briefs on Exceptions.  As such, this order will only address those 
sections of Part 412 which were briefed by the parties. All remaining sections of Part 
412 will be included in the Appendix as proposed prior to the Post Prohibition Order3

 
.    

The Commission issued an Order initially adopting the amendments to Part 453 
on July 11, 2012.  An Amendatory Order for Part 453 was entered on July 31, 2012. 
 
II. STATUTORY AUTHORITY 
 STAFF 
 

 

The Statement of Objections and Prohibitions tendered by JCAR, expressed the 
particular concern that the “ICC has not been able to cite specific statutory authority for 
various policies established in this proposed rulemaking.” The Joint Committee’s 
comments on the issue of statutory authority has been subject of much interpretation by 
the parties, particularly as it relates to which proposed sections are most objectionable 
or the Commission’s decision whether to proceed or withdraw this rulemaking, in light of 
the statutory timeline.  Staff offers the opinion that the Commission has implicit 
rulemaking authority over consumer protections for alternative retail electric supplier 
customers based on two separate provisions set out in the Public Utilities Act.  

 

First, Staff contends that Section 10-101 gives the Commission general 
rulemaking authority for “any matters covered by the provisions of [the Public Utilities] 
Act, or by any other Acts relating to public utilities.”   

 

Second, Staff points out that pursuant to Section, 8-501 the Commission has 
rulemaking authority over “the performance of any service or the furnishing of any 
commodity of the character furnished or supplied by any public utility.”    In Staff’s view, 
retail electric supply has the character of a service or commodity provided by a public 
utility, electric supply.  Thus Staff states, the Commission is granted the rulemaking 
authority over the performance of retail electric supply services, including consumer 
protections of retail electric supply customers.  

                                                           
2 Appearance, Petition to Intervene and Reply Brief filed September 13, 2012 with no objections. 
3 Sections not addressed in the Briefs on Exceptions: 412.20, 412.100, 412.180, 412.195  (Product Descriptions), 
412.200, 412.220, 412.240, 412.250, and 412.300. 
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NAE 
 

In response to Staff’s position, NAE said it should first be noted that Staff has 
cited to the general rulemaking provisions contained in Section 10-101 instead of any 
specific directive to adopt rules to address the issues covered by proposed Part 412.  
NAE pointed out that Section 8-501 does contain the general directive that “[t]he 
Commission shall prescribe rules and regulations for the performance of any service or 
the furnishing of any commodity of the character furnished or supplied by any public 
utility.”  However, NAE submits that Staff’s focus on Section 8-501 overreaches if Staff 
is trying to interpret it to mean the Commission has general rulemaking authority over all 
aspects of the performance of retail electric supply services because retail electric 
supply has the character of a service or commodity provided by a public utility.  NAE 
argued nothing in the language of Section 8-501 indicates the legislature intended to 
make retail electric suppliers subject to the same regulatory requirements and 
obligations as utilities providing electric delivery services.  NAE contends the language 
in Section 8-501 referring to a “commodity of the character furnished or supplied by any 
public utility” does not purport to establish the scope of the Commission’s authority over 
competitive retail electric supply services.  Rather, NAE submits the Commission’s 
authority over retail electric suppliers is only as directly stated in other provisions of the 
Act which directly address RESs, such those that establish specific obligations of 
alternative retail electric suppliers4

 
. 

NAE pointed to the aforementioned statement from JCAR indicating its concern 
that the ICC cites specific statutory authority for its policies in this rulemaking.  NAE 
found JCAR’s concern with respect to the Commission’s authority to adopt certain 
policies and provisions in proposed Part 412 to be well founded. But while NAE held a 
different perspective than Staff on the theoretical scope of the Commission’s statutory 
authority, NAE concurred with and supported Staff’s recommendations to delete several 
sections and clauses in proposed Part 412.NAE recommended deletion of some of the 
same sections based, inter alia, on the lack of any identified authority for the 
Commission to adopt the policies, requirements, or prohibitions contained in those 
sections. 

 
COMMISSION ANALYSIS & CONCLUSION 
 

 The Commission maintains general statutory authority over any proceeding 
“intended to lead to the establishment of policies, practices, rules or programs [which 
can be] …conducted pursuant to either rulemaking or contested case.” (emphasis 
added) We believe Section 10-101 clearly affords the Commission statutory authority 
over the present rulemaking.  In addition, since the Commission is required to respond 
to JCAR pursuant to Section 5-120 (c), we find we have the authority to resolve the 
issues in this proceeding.    
 

                                                           
4 See 220 ILCS5/16-115A. 
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WITHDRAW THE RULEMAKING 
 

BLUE STAR 
 

BlueStar argued the focus of this rulemaking should be to support well-balanced 
rules that provide meaningful protection to consumers, but do not unduly burden 
suppliers and thereby deprive consumers of the very benefits that were supposed to be 
provided by the development of a competitive marketplace.  BlueStar contended such 
rules must be adopted in a rulemaking that complies with both the letter and the spirit of 
the Illinois Administrative Procedure Act (“APA”) and related provisions of the Illinois 
Administrative Code.  BlueStar strongly emphasized the only way to meet these 
objectives and to address JCAR’s serious misgivings about the proposed rules is to 
terminate this docket, withdraw the proposed rules, and start over. 
 

BlueStar noted the APA plainly prohibits any rule from being filed with the 
Secretary of State “more than one year” after the commencement of the first notice 
period.  It is for this reason alone that BlueStar believed the only correct course under 
the law is for the Commission to withdraw the proposed rules and to initiate a new 
rulemaking docket.  Notably, both RESA and ComEd joined BlueStar in calling on the 
Commission to start over.  Indeed, BlueStar shares the concerns of ComEd and RESA 
that simply re-submitting the rules that JCAR rejected and leaving the parties to file Brief 
on Exceptions based on mere speculation as to what issues prompted JCAR’s objection 
“raises serious notice and due process concerns.”5

 
   

By contrast, the ICC Staff continues to advocate pressing ahead with this 
rulemaking despite the serious procedural and substantive flaws identified by both 
JCAR and the other parties.  As BlueStar stated in its Brief on Exceptions, “the only 
reasonable interpretation of JCAR’s strongly-worded rejection of the proposed rules is 
that JCAR is not merely concerned with a few discrete parts of the proposed rules, but 
instead has serious reservations with this rulemaking as a whole.”  BlueStar believed it 
foolhardy to simply propose a few minor modifications to the proposed rules with the 
hope that such minor tweaks will satisfy JCAR’s serious concerns and bring this 
rulemaking to a conclusion.   
 

RESA 
 

RESA argued the PPPO addresses a complex matter, the adoption of rules 
relating to the obligations of Retail Electric Suppliers. RESA found it is necessary that 
the rules be understandable not only to RESs, but also to customers and Commission 
Staff.  Unfortunately, RESA noted the proposed rules as currently drafted are the 
identical rules submitted to the Joint Committee on Administrative Rules of the Illinois 
General Assembly (“JCAR”).  The Proposed Rules were the subject of a Statement of 
Objection to and Filing Prohibition of Proposed Rulemaking, issued by JCAR on June 
12, 2012. RESA noted JCAR objected or prohibited all sections of Part 412, but did not 

                                                           
5 ComEd Brief on Exceptions at 2; RESA Brief on Exceptions at 2.   
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clarify its position on each section of the Proposed Rules.6

 

  Given the circumstances 
and the statutory time constraint to respond to the objections (90 days from June 12) 
and filing prohibition (180 days from June 12), RESA recommended the Commission 
withdraw the rules submitted to JCAR and republish proposed rules in order to allow 
sufficient time to devise rules that will be acceptable to JCAR.   

NAE 
 

NAE pointed out that Staff initially cited the general rulemaking provisions 
contained in Section 10-101 of the PUA rather than any specific directive to adopt rules 
to address the issues covered by proposed Part 412.  NAE also noted that Section 8-
501 of the PUA does contain the general directive that “[t]he Commission shall 
prescribe rules and regulations for the performance of any service or the furnishing of 
any commodity of the character furnished or supplied by any public utility.”  However, 
NAE submits that Staff’s statement is overreaching if it is meant to imply the 
Commission has general rulemaking authority over all aspects of the performance of 
retail electric supply services as a service or commodity provided by a public utility.” 

 
NAE argues that nothing in the language of Section 8-501 indicates the 

legislature intended to make retail electric suppliers subject to the same regulatory 
requirements and obligations as utilities providing electric delivery services. They also 
contend the language in Section 8-501 referring to a “commodity of the character 
furnished or supplied by any public utility” does not purport to establish the scope of the 
Commission’s authority over competitive retail electric supply services.  Rather, NAE 
submits that the Commission’s authority over retail electric suppliers is only as 
specifically stated by the PUA in Section 16-115A. According to NAE, this section 
directly addresses retail electric suppliers, such as the provisions establishing specific 
obligations of alternative retail electric suppliers.   

 
NAE found JCAR’s concern with respect to the Commission’s authority to adopt 

certain policies and provisions in proposed Part 412 is well founded. NAE noted that if 
the Commission is going to request that JCAR withdraw its Prohibition, the first 
necessary step is to correct the deficiencies that caused JCAR to issue its filing 
Prohibition.  Assuming those deficiencies are remedied, NAE cautioned against simply 
discarding the current rulemaking and purporting to start over.  NAE is unaware of case 
law addressing the extent and operation of a JCAR Prohibition under current Section 5-
115:  

 
Section 5-115(b):  The proposed rule, amendment, or repealer or the 
portion of the proposed rule, amendment, or repealer to which the Joint 

                                                           
6 In that Statement, JCAR objected to all of the sections of the Proposed Rules: 

At its meeting on June 12, 2012, the Joint Committee on Administrative Rules voted to object to and prohibit the filing 
of the Illinois Commerce Commission’s Rulemaking titled Obligations of Retail Electric Suppliers (83 Ill. Adm. Code 
412; 35 Ill. Reg. 12996) because unresolved issued remain in the rulemaking that JCAR deems a serious threat to 
the public interest.  JCAR is particularly concerned that ICC has not been able to cite specific statutory authority for 
various policies established in this proposed rulemaking. 
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Committee has issued a statement under subsection (a) shall not be 
accepted for filing by the Secretary of State and shall not take effect 
unless the statement is withdrawn or a joint resolution is passed as 
provided in subsection (c). The agency may not enforce or invoke for any 
reason a proposed rule, amendment, or repealer or any portion thereof 
that is prohibited from being filed by this subsection. 
 
5 ILCS 100/5-115(b).   
 
NAE found the language in Section 5-115(b) to be very broad and questioned the 

view that a JCAR filing Prohibition is nothing more than a temporary delay and reset of 
the rulemaking process.  NAE believed the language could be interpreted as imposing a 
permanent Prohibition absent statutory relief authorizing the rules at issue, particularly 
since some of the rules being submitted will be identical to the pre-prohibition rules.  
NAE closed by maintaining it has not conceded or waived its right to argue that further 
action on the present rules would be prohibited under the JCAR Prohibition absent any 
action by JCAR or the Legislature timely lifting the Prohibition. 

 
AMEREN 

 
Ameren focused its comments regarding withdrawing the rulemaking on the 

issues of enrollment cancellation and rescission.  Ameren noted these issues do not 
appear to bear a direct correlation to the matters of concern expressed by JCAR as 
Ameren understands it.  However, Ameren argued it does not speak for that legislative 
committee.  To the extent that renewed consideration of the rescission period issue is 
desired, Ameren stated that such changes should be more properly considered in the 
context of a newly proposed rule rather than to be changed only at the eleventh hour in 
this proceeding.   
 

STAFF 
 

Staff pointed out that the proposed Part 412 rules will play an important role in 
ensuring RESs will comply with consumer protections when marketing to, and serving, 
retail customers.  Staff argued this rulemaking process represents the culmination of 
several years of diligent work by Staff, industry groups, consumer advocates, individual 
RES companies, and the utilities. While Staff noted JCAR found two specific exceptions 
to the rulemaking as it was proposed: rules governing (1) early termination fees; and (2) 
use of utility names and logos, Staff believes the remainder of the Rule is an important 
tool for a vital and actively-growing market.  

 
Nonetheless, BlueStar and RESA both argue this rulemaking should be 

withdrawn and a separate docket should be opened to address these exact issues. 
BlueStar’s position is this should be done in response to what it perceived as 
“procedural irregularities” in the instant docket. Meanwhile, RESA asserts that because 
of certain “deadlines,” the Commission should withdraw this docket and start a new 
docket to cover the same issues. RESA pointed to the time-constraints in responding to 
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the JCAR “objections (90 days from June 12[, 2012]) and a filing prohibition (180 days 
from June 12[, 2012]).” (RESA BOE, at 2) However, Staff argued RESA is confusing 
both these deadlines. First, with regard to RESA’s 90-day deadline reference, Staff said 
RESA merely implies the Commission must submit its modified proposed rules within 90 
days after receiving the statement of objection. However, Staff noted the Commission 
actually has 90 days within which to inform JCAR of its decision to (1) modify; (2) 
withdraw; or (3) refuse to modify or withdraw the proposed rule. More specifically, the 
statute states the following: 

 
If within the second notice period the Joint Committee certifies its 
objections to the issuing agency, then that agency shall do one of the 
following within 90 days after receiving the statement of objection: (1) 
[m]odify the proposed rule, amendment, or repealer to meet the Joint 
Committee’s objections[;] (2) [w]ithdraw the proposed rule, amendment, or 
repealer in its entirety[; or] (3) [r]efuse to modify or withdraw the proposed 
rule, amendment, or repealer. 
 
5 ILCS 100/5-110(c)  

 
Staff pointed out the Commission notified JCAR of its intention to modify the rule on or 
about September 5, 2012, well within the 90-day deadline, and the Commission’s notice 
will be published in the September 14, 2012 edition of the State Register. Staff believed 
the Commission has additional time to promulgate and submit a modified proposed rule, 
and is doing so in this Post Prohibition Rule briefing period. Staff recommends the 
Commission continue with the rulemaking in this docket, as it is permitted to do 
pursuant to 5 ILCS 100/5-110(c). Staff recommends the Commission reject the 
arguments to withdraw the docket, and move forward with this proceeding. 
 

ICEA 
 

ICEA agreed with ComEd that the JCAR Statement did not identify which policies 
that JCAR had in mind and did not state JCAR’s objections with any more particularity. 
However, ICEA argued that the JCAR Statement, alone, should not be the sole source 
of JCAR communication that the Commission should rely upon to satisfy this legislative 
committee’s Statement of Objection and Filing Prohibition action.  ICEA agreed with 
Staff that JCAR provides additional guidance in this matter in “The Flinn Report: Illinois 
Regulation,” an official publication of weekly regulatory decisions of State agencies 
published in the Illinois Register and action taken by JCAR.  ICEA notes the stated 
purpose of “The Flinn Report” is to inform and involve the public in changes taking 
place in agency administration. (emphasis added.)   

 
ICEA re-states JCAR’s action regarding its Statement of Objection and Filing 

Prohibition of the Commission’s Part 412 Rules from “The Flinn Report” as follows: 
 

JCAR is particularly concerned that ICC has not been able to cite specific 
statutory authority for various policies established in the proposed 
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rulemaking.  The rulemaking addresses consumer protection and 
marketing practices of retail electric suppliers. Provisions at issue include 
rules governing early termination fees and use of utility names and logos. 
The Flinn Report:  Illinois Regulation, Vol. 36, Issue 24, June 15, 2012 at 
2.   

 
ICEA believes the fact JCAR identified two specific provisions at issue in “The 

Flinn Report” is very instructive.  They note that a plain reading of this regulatory 
decision summary in JCAR’s official publication leads a reasonable mind to conclude 
that should the Commission remove these two specific provisions from its proposed 
Part 412 Rules then, presumably, JCAR will lift its filing prohibition and will issue a 
Certificate of No Objection.  Arguments that JCAR has or may have other objections 
that could or would imperil this rulemaking beyond the two specific provisions stated in 
“The Flinn Report” are pure conjecture.  
 

Based on its understanding of the JCAR Rulemaking Process, ICEA believes 
that the Commission must act expeditiously to meet the 180-day JCAR rulemaking 
deadline in order to implement the Part 412 Rules.  JCAR’s rulemaking deadline is 
approaching quickly.  By ICEA’s calculation, JCAR’s action on the Commission’s Part 
412 Rules must occur no later than JCAR’s November, 2012 meeting.  ICEA noted that 
a failure to submit the Part 412 Rules to JCAR before this 180-day deadline will require 
the Commission to re-start this proceeding from square one.  ICEA believes that a 
further delay to implementing RES Obligation Rules is not a viable option for this 
growing and vibrant market.  Moreover, ICEA suggests that improvements to the Part 
412 Rules can be executed through ORMD-lead workshops and other Commission 
rulemaking proceedings.  As such, ICEA is in support of Staff’s position, that the 
Commission continue with the present rulemaking proceeding.  

 
III. POST PROHIBITION EXCEPTIONS TO PART 412 

A. Section 412.10 – Definitions 
 
“Do Not Market List” 
 

In its Reply Brief, Com Ed noted the definition of the “Do Not Market List,” in 
Section 412.10 and Section 412.170 precludes a RES agent from marketing to persons 
on that list.  BlueStar expressed a number of concerns about these rules, including that 
they are vague, overly broad, and may conflict or overlap with the national “Do Not Call” 
programs. BlueStar also noted that the record does not include any evidence or 
analysis of the rules or their consequences.  ComEd supported BlueStar’s concerns, 
and further noted that the rule does not answer other important questions regarding 
customer complaints.  Based on these concerns, and notwithstanding the argument 
tendered by several of the parties in favor of restarting the rulemaking process, ComEd 
and BlueStar proposed the Commission delete the “Do Not Market List” definition in 
Section 412.10 and the provisions in Section 412.170(d).   
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“Rescind” 
 
 RESA 
 
 RESA argued the definition of “Rescind” needs to be modified “to properly tie 
rescission rights to the execution of a contract.” 7 RESA believed that the current 
definition, as proposed confuses the rescission of a contract with the cancellation of a 
pending enrollment.  RESA said the concept of rescission is 

 

to abrogate the contract 
and restore the parties to the positions they would have occupied had there been no 
contract in place.  RESA noted that rescinding a contract would also implicitly cancel a 
pending enrollment (as there no longer is any agreement in place), whereas 
cancellation of a pending enrollment would not rescind the contract (and any early 
termination fees may still apply).   

 

RESA has consistently argued that it is inappropriate to base rescission timelines 
on the utility processing an enrollment request.  RESA stated the basic rescission 
timelines should not be extended due to utility processes.  They believed that “tacking 
on” additional days to a rescission period would only serve to increase costs to 
customers due to added risk and impact to hedging practices.  As such, RESA along 
with BlueStar, recommend the definition of rescind be modified as follows so that 
rescission refers to the cancellation of a contract without fee: 

“Rescind” means the cancellation of a contract with a RES and/or

 

 
pending customer enrollment to a RES, without the incurrence of an early 
termination fee. 

COM ED 
 

In its Reply Brief, ComEd argued the proposed changes offered by BlueStar and 
RESA that would provide for rescission only of the contract between the RES and the 
customer, and eliminate rescission of a pending customer enrollment is unworkable.  
ComEd argued  that if the rescission window were tied to the contract between the RES 
and the customer rather than to the utility’s processing of the enrollment request, then 
the utility would have no way of knowing how to advise the customer when the 
rescission window ends.  Furthermore, ComEd pointed to the fact that the Commission 
has twice previously rejected the notion of tying the utility’s notice duties to the date of 
the contract, finding that “the consumer should be afforded an adequate amount of time 
to receive confirmation of enrollment and determine they will rescind the contract.”8

 

  
ComEd noted that as long as the utilities still have the obligation to provide notice of 
rescission, it would make sense to connect the rescission window to the utility’s 
undertaking of the enrollment process.  ComEd therefore recommends that this 
provision be left undisturbed.   

                                                           
7 RESA Brief on Exceptions, pg. 4.  
8 First Notice Order (July 7, 2011) at 25; see also Second Notice Order (Nov. 22, 2011) at 16-17.   
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CUB/AG  
 

CUB/AG supports the position that the term “rescind” remain undisturbed.  They 
note that cancellation of a pending enrollment for any reason – whether by customer 
choice or utility error – would in fact render performance of the contract moot.  Under 
this scenario, the customer would not be able to receive supply from the RES nor would 
the utility be able to bill the customer under a consolidated billing program.  CUB/AG 
found it is essential that the rescission period be tied to the utility enrollment process, as 
that is what generates the letter from their utility informing the customer that the supply 
service will be changed and the customer can expect to receive a bill reflecting the 
purchase of electricity supply from an RES.  CUB/AG noted that both ComEd and 
Ameren, entities that will likely receive the lion’s share of the consumer complaint calls, 
agree and recognize this to be an important consumer protection as consumers deal 
with electric choice.  CUB/AG recommends the Commission exercise its authority to 
regulate the provision of an essential service – electricity – and maintain the proposed 
definition. 
 
“Residential Customer” 
 

STAFF 
 

Staff noted the Post Prohibition Rule defines “Residential Customer” by stating 
“‘Residential Customer’ is receiving residential service as defined in 83 Ill. Admin. Code 
280.” Staff believed that this definition may have been the result of an inadvertent 
typographical error and recommended the definition read as follows:   

 
“Residential Customer” is means a customer

 

 receiving residential service 
as defined in 83 Ill. Admin. Code 280. 

NAE 
 
NAE had no objection to Staff’s proposed clerical corrections to the definitions of 

“RES agent” and “Send” or “Sent” or the typographical error in the definition of 
“Residential Customer.” 
 

ICEA 
 
ICEA agrees with Staff that an inadvertent typographical error appears to have 

occurred regarding the definition of a “Residential Customer.”  ICEA recommended that 
rather than referencing a citation to another code part of the Illinois Administrative Code 
that the definition of residential service should be self-contained within Part 412.  ICEA 
believed that taking this action will make the definition more user-friendly to the general 
public.  In addition, when relying on references to other code part citations, ICEA notes 
there is no guarantee that the referenced code section will remain the same.  As many 
parties are undoubtedly aware, ICEA points out that Part 280 is the subject of an 
ongoing Commission rulemaking proceeding. In the proposed Part 280 rules attached to 
that order, the term “residential service” does not appear as a defined term in Section 
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280.20.  For the above reasons, ICEA continues to recommend that the proposed 
definition of residential customer be replaced in its entirety with the following: 
 

“Residential Customer” means a customer receiving retail electric service 
for household purposes, including service provided through a single meter 
to one or two dwelling units. 

 
ICEA initially made this suggestion in its Comments on the First Notice Rules at 

10, filed with the Commission on September 26, 2011 in ICC Docket No. 09-0592 and in 
Attachment A to that filing. 

 
COMMISSION ANALYSIS & CONCLUSION 

 
 Since the inclusion of the “Do Not Market List” in this section hinges on a 
subsequent discussion in Section 412.170, the Commission will reserve any proposed 
modification of this until this Section.  Although RESA has offered a viable argument in 
favor of revising the definition of “rescind,” the Commission will leave the language 
unchanged.  In addition, the Commission notes the recommendation proposed by 
RESA would impede the utility’s ability to adequately advise the consumer of the 
rescission period or notify the customer when their service is changed.  Since consumer 
protections are of the utmost importance in this rulemaking, “rescind” as defined here 
will remain as stated in the Second Notice Order.    The Commission will also revise the 
definition for “Residential Customer” as shown above to correct the typographical error. 
 

B. Section 412.30 – Construction of this Part 
 
 RESA 
 

RESA noted that effective January 1, 2010, Public Act 96-0176 amended the 
Illinois Power Agency Act by providing for the aggregation of electrical load by 
municipalities and counties.  As a result, RESA stated many municipalities have passed 
referenda allowing for opt-out municipal aggregation programs9, and many have already 
contracted with a RES to provide electric service to residential and small commercial 
customers within the boundaries of the municipality.  RESA stated it is not clear if, or 
how, the proposed rules would apply to residential and small commercial customers 
acquired through municipal aggregation programs and pointed to how this potential 
ambiguity affect several sections of Part 41210

 
.  

As such, RESA proposed Section 412.30, be revised to add the following 
sentence:  “This Part sets forth the obligation of Retail Electric Suppliers to all of their 
customers, including customers obtained through municipal aggregation programs 
pursuant to Section 1-92 of the Illinois Power Agency Act

                                                           
9 Most recently, in the March 20, 2012 elections, 171 municipalities in the service territory of 
Commonwealth Edison Company and 71 municipalities in the service territory of Ameren Illinois Company 
passed referenda providing for opt-out municipal aggregation.   

.” 

10 Sections 412.110, 412.120, 412.130, 412.140, 412.150, 412.210, 412.230, 412.240, and 412.240. 
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ICEA 
 
RESA sought to add a sentence to Section 412.30 that clarifies that Part 412 

sets forth obligations of RESs to all of their customers, including customers obtained 
through municipal aggregation programs.  ICEA noted that proposed sections 412.100, 
412.200 and 412.300 already indicate that each of the subparts of the rule apply to 
RESs serving or seeking to serve residential or small commercial customers.  
Accordingly, ICEA is unsure why further clarification is necessary.  ICEA believes that 
Part 412 Rules are presumed to apply to government aggregation program customers 
unless otherwise stated.  ICEA noted that RESA raises a number of issues on page 3 of 
its Brief on Exceptions that appear best raised in the context of the ongoing government 
aggregation rulemaking. Thus, ICEA recommends the Commission reject RESA’s 
proposal. 

STAFF 
 

Staff also recommended the Commission reject RESA’s proposed language, as 
they argued; it makes a blanket statement that every provision in Code Part 412 applies 
to municipal aggregation situations. RESA argued in its Brief on Exceptions that it was 
unclear if, or how, the proposed rules would apply to residential and small commercial 
customers acquired through municipal aggregation programs.  Thus, RESA suggested 
that the entirety of this Part should apply to municipal aggregation customers. Staff 
agrees that certain provisions apply to municipal aggregation RES customers, and the 
Commission has also convened a rulemaking relating to municipal aggregation, which 
may further address consumer protections for municipal aggregations. (ICC Docket No. 
12-0456). Nonetheless, Staff argued that accepting RESA’s suggested language could 
lead to absurd outcomes. Moreover, Staff believes it is not wise at this point in the 
proceeding for the Commission to make a blanket statement that the whole Part applies 
or does not apply to RESs as to their conduct and contracts associated with a municipal 
aggregation. Rather, the Commission has an opportunity to further explore those issues 
in its separate, pending docket; there is no need to do so here. Therefore, Staff 
recommends the Commission reject RESA’s arguments and proposed language. 
 

BLUE STAR 
 

BlueStar, in its Reply Brief, stated RESA’s recommended solution of simply 
adding a sentence to the proposed rules which extends them to “customers obtained 
through municipal aggregation programs” is wrong.  BlueStar argued there has been no 
discussion of this important issue in this docket to date; nor has any evidence on this 
topic been developed to date.  In fact, BlueStar noted Commission Staff recently 
convened a workshop in another rulemaking that has just started with the sole purpose 
of dealing with municipal aggregation.  BlueStar argued that this important issue should 
not be forced into this rulemaking at the last minute without any real opportunity for the 
parties to consider the issue or develop evidence.  Instead, BlueStar said the best 
solution is to withdraw the proposed rules and start this entire rulemaking over so that, 
inter alia, the impact of these rules on customers acquired through municipal 
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aggregation programs can be considered.  In the alternative, BlueStar respectfully urges 
the Commission to reject RESA’s proposed change to Section 412.30. 
 

COMMISSION ANALYSIS & CONCLUSION 
 For the reasons stated above by Staff, ICEA and BlueStar, and to simplify the 
interpretation of the intent and purpose of Part 412 for residential and small commercial 
customers overall, the Commission rejects the proposal from RESA.   
 

C. Section 412.110 – Uniform Disclosure Statement 
 
 STAFF 
 

Staff noted the Post Prohibition Rule includes language that would limit the 
maximum early termination fee to $50.  The Joint Committee found the $50 fee cap 
objectionable. As such, Staff recommended the Commission reject this language and 
adopt the following language as a modification to Section 412.110(f):  

 
The presence or absence of early termination fees or penalties and 
applicable amounts or the formula pursuant to which they are calculated, 
and shall not exceed $50
 

; 

Staff reserved further commentary from on the early termination fee in its 
discussion of Section 412.230.  
 

RESA 
 

RESA focused on the requirement in Section 412.110 that calls for the Uniform 
Disclosure Statement (“UDS”) to use 12 point font or larger.  RESA’s position is that 10-
point font is a sufficient size, and given the number of disclosures that must be provided 
within the UDS, it may not even be physically possible to disclose all the items in an 
organized manner using 12-point fonts.  Section 412.110 should be modified, as 
follows, to allow for 10-point fonts: 

 
[…]The written Uniform Disclosure statement must use 12

      

 10 point 
font or larger, and, if it is a separate document, it must not exceed 
two pages in length: 

RESA also noted that Section 412.110 appears to require that a customer has a 
copy of the sales contract prior to the customer “enrollment” for electric service.  
Presently,  RESA pointed out that the term “enrollment” is not defined in the Proposed 
Rules,  thus RESA believed it is not clear what exactly “enrollment” refers to.  Assuming 
“enrollment” refers to the instant the customer will begin to receive service from the 
RES; RESA does not oppose the concept.  However, should “enrollment” refer to the 
customer providing authorization to enroll in RES service, then RESA enumerated 
several concerns. 
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RESA argued that from a practical standpoint, it is not feasible to provide a copy 
of the sales contract prior to receiving the customer’s written authorization in cases 
where the customer is solicited through telemarketing methods.  RESA found Section 
412.110 to be inconsistent with Sections 412.130 and 412.140 of the Proposed Rules 
which require a copy of the sales contract being sent to a customer after receiving the 
Written Authorization. 

 
To clarify the timing involved in providing a contract and UDS to the customer, 

RESA proposes the Commission should adopt the following modification to Section 
412.110 which eliminates the language that conflicts with other sections and clarifies 
that the copy of the sales contract can be sent to the customer after receiving the 
Written Authorization and the utility’s confirmation of an accepted enrollment: 

 
Section 412.110 Uniform Disclosure Statement 
 
In addition to providing the customer with a copy of the sales contract, a 
RES or one of its sales agents must disclose the following information to 
the customer prior to any enrollment for electric service, regardless of the 
form of marketing used. The written Uniform Disclosure statement must 
use 12

 

 10 point font or larger, and, if it is a separate document, it must not 
exceed two pages in length:  

NAE 
 

RESA recommended that Section 412.110 be modified to allow the use of 10-
point font in a written Uniform Disclosure Statement.  NAE agreed with RESA that the 
use of the 10-point font is reasonable and practical given the number of disclosures 
required and the two page limitation on a separate Uniform Disclosure Statement. 
 

CUB/AG 
 

In its Reply Brief CUB/AG maintained that the proposed change to Section 
412.110 offered by RESA would undermine the very purpose of the Uniform Disclosure 
Statement:  to provide customers with the information necessary to make an informed 
choice to change suppliers.  CUB/AG noted this requirement had not previously been 
challenged, even by RESA, in the underlying workshops, comments or briefs.  They 
state RESA offered no compelling reason why it should now be changed, citing only that 
the rules contemplate sending a customer a copy of the sales contract.   

 
CUB/AG saw no conflict with the requirement that customers receive a copy of 

their contract after enrollment is processed, or the sale completed, with a requirement 
the customer receive a statement disclosing the material terms and condition of an RES 
offer prior to acceptance of that offer.  CUB/AG contends that limiting customer 
information, or the customer’s ability to weigh competing offers, limits the development 
of competition.  CUB/AG argued the Uniform Disclosure Statement, and the 
requirement it be shared with customers prior to receiving authorization to change 
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suppliers, is designed to facilitate competition.  Thus, they recommend RESA’s request 
be rejected. 
 

IG&E 
 

IG&E holds the position that it does not believe Section 412.110 should limit 
Retail Electric Supplier (“RES”) price disclosure to a per kilowatt-hour (“kWh”) basis. 
IG&E’s rationale is that it will not allow innovative products and services to be accurately 
reflected in marketing materials.  IG&E notes that while some may argue the per-kWh 
price is a more accurate comparison between RES and utility products, IG&E was 
concerned the simple identification of a kWh price point may not be an accurate 
indicator of the value of a given offer.  They maintain RES products can include a wide 
array of innovative elements, such as certified renewable energy, home energy audits, 
energy efficiency services, credit card rewards, airline miles, and similar enhancements 
that are not measured in kWh pricing. Based on this argument IG&E recommended the 
Commission strike the first sentence of Section 412.110 (p). 

 
In addition IG&E stated Section 412.110 (p) makes it an obligation of the RES to 

disclose to the customer only that a fixed monthly charge for energy supply does not 
include utility delivery service charges and associated taxes11

 

 and fails to address 
variable monthly charges.  IG&E was concerned that customers considering a variable 
rate product could mistakenly assume that delivery charges come from the RES when 
reading the currently proposed Uniform Disclosure Statement.  IG&E agreed the RES 
should have a responsibility to inform customers that their offer is for supply charges 
only, and to clarify RES charges do not include utility delivery service charges for any 
product, to avoid leading the customer to believe that RESs charge for delivery.   

Therefore, IG&E recommends striking the first clause of the second sentence of 
Section 412.110 (p) (“If a product is being offered at a fixed monthly charge that does 
not change with the customer's usage and the fixed monthly charge does not include 
delivery service charges”). Instead, IG&E proposes the sentence be reworded to read, 
“The RES must provide a statement to the customer that the monthly charge is for 
supply charges only and that it does not include delivery service charges and applicable 
taxes; therefore, the supply charge is not the total monthly amount for electric service.”  

 
IG&E sought to modify Section 412.110 (k) and at Section 412.210 which 

currently allows a customer to rescind a contract and pending enrollment by contacting 
either the RES or the electric utility.  IG&E suggested modifying these sections to 
require the customer to contact the RES directly, not

                                                           
11 See id. (“If a product is being offered at a fixed monthly charge that does not change with the 
customer's usage and the fixed monthly charge does not include delivery service charges, the RES must 
provide a statement to the customer that the fixed monthly charge is for supply charges only and that it 
does not include delivery service charges and applicable taxes; therefore, the fixed monthly charge is not 
the total monthly amount for electric service.”)  

 the utility, to rescind its agreement 
to purchase energy from an RES.  IG&E believed that allowing the customer to rescind 
their purchase agreement with the RES by contacting the utility is counterintuitive.  
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IG&E found it critical that the contractual relationship created between the 
customer and the RES be recognized as a binding agreement that cannot be abrogated 
through the notification of a third party, such as the utility.  While it recognized the 
importance that the utility be notified in a timely manner if the customer will not be 
purchasing energy supply from the RES, IG&E argued the RES needs to be the first 
contact the customer makes to rescind the agreement, particularly in instances where 
the RES has made wholesale contractual arrangements on behalf of the customer for 
the purchase of electricity, which will require immediate mitigation.  
 

IG&E also encouraged the Commission to further revise Section 412.110 (k) and 
Section 412.210 to reduce the customer rescission period from ten calendar days to 
three business days.  

 
They argued that a ten-day rescission period will likely erode potential savings to 

Illinois electricity consumers and create an undue burden on RESs as a result of the 
increase in risk RESs will be required to undertake.  IG&E believed the RESs would be 
forced to add a premium to rates that reflects their increased financial risk stemming 
from procuring electricity for more than three times as long as required in many other 
jurisdictions, with no guarantee that RESs will have customers to buy that electricity.   

 
Further, IG&E contends a ten-day rescission period could threaten competition 

due to the costs to the RESs, which procure electricity upfront based on the number of 
existing customers and anticipated enrollments for a given period.  As such, IG&E 
proposed the language in Sections 412.110 (k) and 412.210 should be modified to 
provide the customer with three business days (after the electric utility processes the 
enrollment request) to rescind the contract, and pending enrollment, by contacting the 
RES directly.  They noted that three business days appears to be the standard 
rescission period in existing contract law for most consumer goods throughout the 
United States, citing the three-business-day cooling off period for consumers under the 
Federal Trade Commission and other states, like New York, which also follows the 
three-business day rights of rescission for competitive electricity sales.    

 
Therefore, IG&E recommended that Section 412.110 (k) be modified to read: 
 

“A statement that the customer may rescind the contract 
and the pending enrollment within three business days 
after the electric utility processes the enrollment request 
by contacting the RES and that residential customers may 
rescind the contract and the pending enrollment by 
contacting the RES and provide the RES toll-free phone 
number;” 
 

and that that Section 412.210 be modified to as shown below: 

“The customer has the ability to rescind the contract with the 
RES before the RES submits the enrollment request to the 
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electric utility. Within one business day after processing a 
valid electronic enrollment request from the RES, the electric 
utility shall notify the customer in writing of the scheduled 
enrollment and provide the name of the RES that will be 
providing power and energy service. The written enrollment 
notice from the electric utility shall state the last day to make 
a request rescinding the enrollment, and provide contact 
information for the RES. A residential customer wishing to 
rescind the pending enrollment with the RES, will not incur 
any early termination fees if the customer contacts the RES 
within three business days after the electric utility processes 
the enrollment request. A small commercial retail customer 
wishing to rescind the pending enrollment with the RES, will 
not incur any early termination fees if the customer contacts 
the RES within three days after the electric utility processes 
the enrollment request. In the event the residential customer 
provides notice of such rescission to the electric utility, the 
electric utility shall explain to the customer that notification 
must be provided directly to the RES.”   

 
BLUE STAR  

 
 BlueStar supported IG&E’s position that Rules 412.110(k) and 412.210 be 
amended to require customers to contact the RES directly to rescind a contract that the 
3-day rescission period should be restored instead of the 10-day rescission period 
found in Rules 412.110(k) and 412.210   
 

NAE 
 

NAE noted IG&E proposed to delete the first sentence of subsection (p) of 
Section 412.110 arguing this will allow a greater variety of appropriate disclosures.  
IG&E also proposes to replace the second sentence of Section 412.110(p).   NAE 
states this proposed deletion and replacement highlights an ambiguity in the remaining 
language in Section 412.110(p).  The next sentence requires a disclosure regarding 
what is included in the fixed charge service only if the “fixed monthly charge does not 
include delivery service charges ….”  The intent here is to avoid confusion where some 
but not all charges are fixed.  NAE noted the final sentence of this subsection requires 
additional disclosures, but does not carry forward the same fixed charge plus does not 
include delivery services requirement.   

 
For continuity regarding the fixed monthly charges, NAE recommends the final 

sentence be clarified to read as follows:   
 
For any product that includes a fixed monthly charge that does not change 
with the customer’s usage and the fixed monthly charge does not include 
delivery service charges, the RES must provide an estimated price-per-
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kilowatt hour for the power and energy service using sample monthly 
usage levels of 500, 1000 and 1,500 kWh. 

 
CUB/AG  
 
CUB/AG noted that the intervenors in this proceeding have all agreed that the 

disclosure of price should be done on a per kilowatt hour basis.  In its Brief on 
Exceptions, IG&E argues that Section 412.110 (Uniform Disclosure Statement) should 
not include a price per kilowatt-hour (“kWh”) disclosure for RES offers.  Throughout this 
proceeding, CUB/AG has argued this disclosure is necessary to bring pricing 
transparency to the market and enable consumers to shop and compare RES products.  
CUB/AG believes the proposed rule reflects the reasonable compromise of Staff which 
enables customers to compare RES offers on an “apples to apples” basis, and still 
allowed RES to offer a fixed bill type product.  Moreover, CUB/AG noted the General 
Assembly has made it clear that it expects all consumers to receive sufficient 
information to make informed choices among suppliers and services.12

 
   

They contend the disclosure of an offer on per kWh basis for power and energy 
services is the simplest way to ensure this objective is met.  CUB/AG believed it 
provides the necessary transparency for the market without infringing on the ability of a 
competitive supplier to offer the items such as “home energy audits, energy efficiency 
services, credit card rewards, airline miles and other similar enhancements,” none of 
which constitute power and energy services and as such are not affected by the 
proposed rule.  As such, CUB/AG argued the Commission should retain the 
requirement that product offerings include the disclosure of a 

 

price per kWh disclosure 
as proposed in the Post Prohibition Proposed Order.    

 ICEA 
 

ICEA sought to revise Section 412.110 along with five other sections of Part 412 
(Sections 412.120(a), 412.130(a), 412.140(b), 412.150(a) and 412.160(a)) which it has 
informally labeled the “I am not” provisions due to the fact each section requires a RES 
or RES representative to state, or refrain from stating, certain things (e.g., that they are 
not acting on behalf of the utility or a governmental body or a consumer group).  In its 
earlier comments in this proceeding13

                                                           
12 220 ILCS 5/16-101(A)(e).   

, ICEA noted, at the time with regard only to 
Section 412.120(a), that the construct of the proposed rule could serve to confuse the 
customer with the customer either not recalling who the seller was or incorrectly 
recalling one of the “I am not” statements.  In addition, the Proposed Rule’s prohibition 
on a RES identifying itself as “representing, endorsed by or action on behalf of” a 
government body would seemingly implicate and prohibit necessary communication by 
winning suppliers with customers in the context of government aggregations.  ICEA 
believes its proposed edits retain the intent of the provisions to put retail electric 
suppliers on notice of unacceptable statements while eliminating the possibility of 

 
13ICEA Comments on the Commission’s First Notice Rules filed September 26, 2011 at 2 and 11-12. 
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customer confusion, allowing winning aggregation suppliers to communicate to 
customers their relationship with the customers’ government entity, and preserving the 
Commission’s ability to identify a basis upon which to find a violation of the rule.  
Accordingly, ICEA proposes the following edits to the “I am not” statements: 

 
412.110(l):  A statement that the RES is an independent seller of power and 
energy service, certified by the Illinois Commerce Commission and that the agent 
is not representing or acting on behalf of the electric utility, governmental bodies 
(unless the RES has entered into a contractual arrangement with the 
governmental body and has been authorized by the governmental body to make 
such statements) 

412.120(a): A RES agent shall state that it is an independent seller of power and 
energy service, certified by the Illinois Commerce Commission

or consumer groups; 

,., A RES agent 
shall not state or otherwise imply that he or she is  and that it is not employed by, 
representing, endorsed by or acting on behalf of the electric utility, governmental 
body (unless the RES has entered into a contractual arrangement with the 
governmental body  and has been authorized by the governmental body to make 
such statements)

412.130(a): In addition to complying with the Telephone Solicitations Act [815 
ILCS 413], a RES agent who contacts customers by telephone for the purpose of 
selling power and energy service shall provide the agent’s name and, on request, 
the identification number if available. The RES agent shall state that it is an 
independent seller of power and energy service, certified by the Illinois 
Commerce Commission

, or consumer group. The agent shall not display the logo of the 
electric utility on its apparel or identification or use or show any material 
containing that logo. 

,. A RES agent shall not state or otherwise imply that he 
or she is and that it is not an employee of, representing, endorsed by or acting on 
behalf of the electric utility, governmental body (unless the RES has entered into 
a contractual arrangement with the governmental body and has been authorized 
by the governmental body to make such statements)

412.140(b): Verbally disclose to the customer items (d) through (p) of the 
Uniform Disclosure Statement (Section 412.110(d) through (p)). A RES agent 
may disclose the items in any order so long as all applicable items are explained 
to the customer during the sales presentation. The RES agent shall state that it is 
an independent seller of power and energy service, certified by the Illinois 
Commerce Commission

, or consumer group. 

,. A RES agent shall not state or otherwise imply that he 
or she is and that it is not an employee of, representing, endorsed by or acting on 
behalf of the electric utility, governmental body, (unless the RES has entered into 
a contractual arrangement with the governmental body and has been authorized 
by the governmental body to make such statements),

412.150(a): RES agents contacting customers for enrollment for power and 
energy service by direct mail shall include the items of the Uniform Disclosure 
Statement (Section 412.110) for the service being solicited. Direct mail material 

 or consumer group; and 
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shall not display or otherwise use the electric utility’s logo nor make any 
statements of representation of, endorsement by or acting on behalf of the 
electric utility, governmental body (unless the RES has entered into a contractual 
arrangement with the governmental body and has been authorized by the 
governmental body to make such statements),

412.160(a): Each RES offering power and energy service to customers online 
shall display the items of the Uniform Disclosure Statement (Section 412.110) for 
any services offered through online enrollment before requiring the customer to 
enter any personal information other than zip code, electric utility service territory, 
and/or type of service sought. The RES’s Internet and electronic material shall 
not display or otherwise use the electric utility’s logo nor make any statements of 
representation of, endorsement by or acting on behalf of the electric utility, 
governmental body 

 or consumer group. 

(unless the RES has entered into a contractual arrangement 
with the governmental body and has been authorized by the governmental body 
to make such statements),

 
 or consumer group. 

STAFF 
 

Staff did not find ICEA’s proposed revisions to be unreasonable. Moreover, Staff 
believed, the inclusion of “governmental body” in the current rule could indeed lead to 
concerns expressed by ICEA regarding governmental aggregations. While Staff noted 
the opt-out aggregation programs are likely to be impacted solely by Sections 412.150 - 
Direct Mail and, possibly, 412.160 - Online Marketing, they believed it is conceivable 
that the other Sections cited by ICEA could be of concern in the context of opt-in 
aggregations. However, ICEA’s proposed revisions for Section 412.140(b) are not 
recommended if the Commission agrees with IGS’s recommendation as explained in 
Section 412.140 – Inbound Enrollment Calls, below14

 

. For these reasons, Staff does not 
object to the revisions proposed by ICEA, and recommends the following language 
(combining relevant language proposals presented by Staff in its BOE with the 
recommendations made in IECA’s BOE): 

Section 412.110(l): A statement that the RES is an independent seller of 
power and energy service, certified by the Illinois Commerce Commission 
and that the agent is not representing or acting on behalf of the electric 
utility, governmental bodies (unless the RES has entered into a 
contractual arrangement with the governmental body and has been 
authorized by the governmental body to make such statements)

 

 or 
consumer groups; 

Section 412.120(a): A RES agent shall state that it is an independent 
seller of power and energy service, certified by the Illinois Commerce 

                                                           
14 Staff recommends the ALJ adopt the language discussed further in Section 412.140. In the alternative, 
Staff recommends the language discussed here. Therefore, in Staff’s attached proposed language in 
legislative format, Staff has recommended the preferred language change, not the language change 
discussed here.  
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Commission, and that it is not employed by, representing, endorsed by or 
acting on behalf of the electric utility, governmental body, or consumer 
group. A RES agent shall not state or otherwise imply that he or she is 
employed by, representing, endorsed by or acting on behalf of the electric 
utility, governmental body (unless the RES has entered into a contractual 
arrangement with the governmental body and has been authorized by the 
governmental body to make such statements), or consumer group. The 
agent shall not display the logo of the electric utility on its apparel or 
identification or use or show any material containing that logo.
 

  

Section 412.130(a): In addition to complying with the Telephone 
Solicitations Act [815 ILCS 413], a RES agent who contacts customers by 
telephone for the purpose of selling power and energy service shall 
provide the agent’s name and, on request, the identification number if 
available. The RES agent shall state that it is an independent seller of 
power and energy service, certified by the Illinois Commerce 
Commission., and that it is not an employee of, representing, endorsed by 
or acting on behalf of the electric utility, governmental body, or consumer 
group. 

 

A RES agent shall not state or otherwise imply that he or she is an 
employee of, representing, endorsed by or acting on behalf of the electric 
utility, governmental body (unless the RES has entered into a contractual 
arrangement with the governmental body and has been authorized by the 
governmental body to make such statements), or consumer group. 

Section 412.140(b): Verbally disclose to the customer items (d) through 
(p) of the Uniform Disclosure Statement (Section 412.110(d) through (p)). 
A RES agent may disclose the items in any order so long as all applicable 
items are explained to the customer during the sales presentation. The 
RES agent shall state that it is an independent seller of power and energy 
service, certified by the Illinois Commerce Commission., and that it is not 
an employee of, representing, endorsed by or acting on behalf of the 
electric utility, governmental body, or consumer group; and 

 

A RES agent 
shall not state or otherwise imply that he or she is an employee of, 
representing, endorsed by or acting on behalf of the electric utility, 
governmental body (unless the RES has entered into the contractual 
arrangement with the governmental body and has been authorized by the 
governmental body to make such statements), or consumer group; and 

Section 412.150(a): RES agents contacting customers for enrollment for 
power and energy service by direct mail shall include the items of the 
Uniform Disclosure Statement (Section 412.110) for the service being 
solicited. Direct mail material shall not display or otherwise use the electric 
utility’s logo nor make any statements of representation of, endorsement 
by or acting on behalf of the electric utility, governmental body (unless the 
RES has entered into a contractual arrangement with the governmental 
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body and has been authorized by the governmental body to make such 
statements),
 

 or consumer group. 

Section 412.160(a): Each RES offering power and energy service to 
customers online shall display the items of the Uniform Disclosure 
Statement (Section 412.110) for any services offered through online 
enrollment before requiring the customer to enter any personal information 
other than zip code, electric utility service territory, and/or type of service 
sought. The RES’s Internet and electronic material shall not display or 
otherwise use the electric utility’s logo nor make any statements of 
representation of, endorsement by or acting on behalf of the electric utility, 
governmental body (unless the RES has entered into a contractual 
arrangement with the governmental body and has been authorized by the 
governmental body to make such statements),

 
 or consumer group. 

However, ICEA’s proposed revisions for Section 412.140(b) are not needed if the 
Commission agrees with IGS’s recommendation as explained in Section 412.140 - 
Inbound Enrollment Calls, below. 

 
COM ED 
 
ComEd appreciated ICEA’s concern that municipal aggregation may complicate 

the question of whether the RES is acting “on behalf of” the local governmental unit.  
ComEd argued, however, that a blanket waiver for the “I Am Not” statements goes too 
far in the other direction.  ComEd found there is no evidence or argument that a RES 
participating in municipal aggregation is in fact an agent of, or otherwise represents or 
acts on behalf of, a municipality.   

 
Accordingly, ComEd recommended that the Commission adopt the narrowly 

tailored exception language proposed below, which retains the affirmative duty of 
disclosure while ensuring that the rule does not interfere with the goals of municipal 
aggregation. 

 
In the context of the Uniform Disclosure Statements, ComEd recommended 

Section 412.110(l) be modified as follows: 
 

A statement that the RES is an independent seller of power and 
energy service, certified by the Illinois Commerce Commission, and 
that the agent is not representing or acting on behalf of the electric 
utility, governmental bodies, or consumer groups, provided, 
however, that where the RES and a governmental body have 
entered into a contractual arrangement related to municipal 
aggregation as authorized by Section 1-92 of the Illinois Power 
Agency Act, 20 ILCS 3855/1-92, the statement may advise that the 
RES has been selected by the governmental body to provide 
service in connection with such aggregation; 
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ComEd argued this language will better implement the Commission’s finding that 
“one of the most important responsibilities to the consumer is the requirement that the 
RES fully disclose its product information prior to the customer entering into the RES 
sales contract.”  Second Notice Order (Nov. 22, 2011) at 3 (emphasis added).   
 

ComEd contends that Section 412.110 is necessary to avoid customer confusion 
and prevent the possibility of deception.  ComEd argued Section 412.110 has a firm 
foundation in the Public Utility Act, which authorizes the Commission to adopt a uniform 
disclosure form that allows consumers to compare price, terms, and conditions offered 
by RESs.  Moreover, ComEd argued it is well settled that “an agency charged with 
enforcing a statute is given inherent authority and wide latitude to adopt regulations or 
policies reasonably necessary to perform the agency’s statutory duty.”15

 
   

ComEd argued the language in Section 412.110 was further supported by the 
language in the Act regarding the licensing of sales agents for a RES, where the 
General Assembly explicitly sought to “protect Illinois consumers from unfair or 
deceptive acts or practices.”16  To that end, ComEd noted Section 16-115C provides 
that “[a]ll third-party sales representatives engaged in the marketing of retail electricity 
supply must, prior to the customer signing a contract, disclose that they are not 
employed by the electric utility operating in the applicable service territory” and requiring 
that licensed agents must not “utilize false, misleading, materially inaccurate . . . or 
otherwise deceptive language or materials in the soliciting or providing of its services”17

 
. 

ComEd found that the Commission’s proposed language denotes a specific 
application of its overall authority.  Therefore, ComEd agreed the Commission’s 
proposal to preclude a RES or its agents from representing or suggesting that they are 
acting on behalf of an electric utility, governmental body, or consumer group is well-
grounded in Illinois statutes, and an appropriate and beneficial exercise of the 
Commission’s authority. 
 

NAE 
 

NAE does not oppose the recommended clarifying edits proposed by ICEA, 
identified as the “I am not” statements in the rule.  NAE is however, concerned that the 
parenthetical qualification could be misconstrued to excuse the electric utility and 
consumer groups “I am not” statements if that exception applies.  NAE thought 
clarification on this point could be obtained through an explicit statement in the 
Commission’s order that the language providing an exception for the governmental 
bodies “I am not” statement does not relieve the RES from making the “I am not” 
statements with respect to the electric utility and consumer groups.  NAE suggested 
additional clarity could be obtained by converting the parenthetical into the following  
standalone sentence:   

                                                           
15 Chemed Corp. v. Ill. Dept. of Revenue, 186 Ill. App. 3d 402, 410, 542 N.E.2d 492, 497 (4th Dist. 1989); 
see also 220 ILCS 5/10-101. 
16 220 ILCS 5/16-115C 
17 220 ILCS 5/16-115C(a)(5);  see also 220 ILCS 5/16-115C(e)(4) 
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“Provided, however, that the “I am not” statement with respect to a 
governmental body shall not be applicable if the RES has entered into a 
contractual arrangement with the governmental body and had been 
authorized by the governmental body to make such affirmative 
statements.” 

ICEA 
 

In its Reply Brief, ICEA agreed with ComEd’s desire to avoid customer confusion 
and prevent the possibility of deception.  However, ICEA argued ComEd has not 
provided any explanation as to why with regard to Sections 412.120(a), 412.130(a), and 
412.140(b), RES agents should be required to physically vocalize these statements (as 
opposed to having the rule prohibit such claims from being made).  ICEA believes that a 
litany of “I am not” statements as suggested by ComEd would lead to an awkward sales 
presentation and potential customer confusion by the customer as to who the RES 
agent is representing.  
 

ICEA maintains the language it provided in its Brief on Exceptions would provide 
the same level of consumer protection that ComEd seeks without the detrimental side 
effects stated above.  In the same manner, ICEA believed its proposed language 
addresses IGS’s concerns with Section 412.140.  Accordingly, the Commission should 
modify the language in these six provisions as set forth by ICEA in its Brief on 
Exceptions.   
 

STAFF  
 
Staff recognized the use of an electric utility logo as contemplated in this Section 

412.120 is different from that contemplated in Section 412.190, and in deference to 
JCAR’s guidance in The Flinn Report, Staff recommended that the Commission delete 
this language from the Post Prohibition Rule subject to a further discussion of the utility 
name and logo use as it appears under Section 412.130, 412.150, and 412.160.   

 
AEM 
 
Ameren Energy Marketing (“AEM”) shared ComEd's concerns and agreed that 

RESs should identify themselves thoroughly and accurately to prospective customers.  
As such, AEM contended its concerns were effectively addressed in a straightforward 
and less confusing way in the "I am not" statements proposed by ICEA.  AEM supported 
the ICEA language changes to Section 412.110 as well as the "I am not" statements in 
Sections 412.120, 412.130, 412.140, 412.150, and 412.160 and urged their adoption in 
the Proposed Rule. 
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DOMINION 
 

Dominion, on the other hand, believed the Uniform Disclosure Statement should 
be eliminated in its entirety.  While Dominion endorses the purpose of a uniform 
disclosure statement ---- to provide a clearly understandable, highly summarized 
version of the contract terms and conditions.  Dominion maintains it is willing to provide 
such information and understands its value, but it believes the Uniform Disclosure 
Statement represents little more than a recitation of the exact terms and conditions that 
should lie in a properly written sales contact.  Dominion argued that the net result is that 
this provision would require the RES to double the amount of material that it is obligated 
to send to customers and double the amount of text that customers must read.  
However, Dominion noted the downside is that the customer does not receive any 
incremental value from this additional effort.   

 
Dominion proposes that instead of including these terms and conditions in a 

Uniform Disclosure Statement; the Commission should set the terms and conditions as 
the minimum standards for a sales contract.   

 
As such, Dominion proposes the following revisions to Section 412.110: 
 
Proposed Language: 

 
Part [sic] 412.110  Uniform Disclosure Statement

 

 Minimum Contract 
Terms and Conditions 

In addition to providing the customer with a copy of tThe sales contract, 
RES agents must disclose the following information to the customer, prior 
to any enrollment for electric service, regardless of the form of marketing 
used. The sales contract written Uniform Disclosure statement

 

 must use 
12 point font or larger, and, if it is a separate document, it must not exceed 
two pages in length: 

BLUE STAR 
 

BlueStar supports the changes to proposed Rule 412.110 recommended by 
Dominion.  BlueStar argues there is no reason to require RESs to create a separate 
disclosure; instead Rule 412.110 should be amended so that certain minimum contract 
terms are set forth clearly in the sales contract itself. 
 

COMMISSION ANALYSIS & CONCLUSION 
 Since the Joint Committee has strong objections to the $50 cap on the early 
termination fee in Section 412.110 (l), the Commission will remove this language. RESA 
has proposed revising this section to allow the either the RES or its agent to make 
disclosures to the customer under the Uniform Disclosure Statement and to allow the 
RES to provide the UDS in 10-point font or larger.  These are minor revisions that will 
serve to clarify the obligations of the RES and its agents to the consumer.  The 
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preamble to Section 412.110 will be revised as proposed by RESA.   The proposal from 
IG&E to expand the language in Subparagraph 412.110 (p) to include the RESs 
obligation to disclose to customers that are subject to variable monthly charges as well 
as those who incur a fixed monthly charge based on kWh pricing is reasonable to 
accommodate the actual pricing schemes available in the marketplace.  The UDS 
should provide an accurate disclosure to either type of customer; therefore we will 
revise Section 412.110 (p) accordingly, subject to the additional language NAE 
proposed for continuity. In order to leave the concept of rescission unchanged, the 
Commission rejects the proposed revision to Sections 412.110(k) and 412.210 as 
proposed by IG&E.   In addition, the Commission adopts the changes to the “I am not” 
provisions, including subparagraph Section 412.110 (l) as the proposal from ICEA will 
provide an exception for aggregation supplies that contract with governmental entities.  
Given the fact that, as ComEd recognized, Section 16-115C of the Act requires the RES 
to disclose they are not an agent of the electric utility and the proposed language is an 
appropriate and beneficial exercise of the Commission’s authority, the Commission will 
adopt Dominion’s proposal to discard the Uniform Disclosure Statement in favor of 
creating a minimum set of standards for the RES sales contract.    
 

D. Section 412.120 – Door-to-Door Solicitation 
 
 STAFF 
 

Staff noted that Section 412.120 as currently proposed prohibits a RES agent 
from displaying the logo of an electric utility on its apparel or identification, and from 
using or showing any material containing that logo during door-to-door solicitations.   
Staff recognized the use of an electric utility logo as contemplated in this Section 
412.120 is different from that proposed in Section 412.190.  Staff noted that in 
deference to JCAR’s prohibition of the logo language in Section 412.120 and given a 
subsequent discussion of logo use in Sections 412.190, 412.150, and 412.160, Staff 
recommended the Commission reject this proposed language and modify Section 
412.120 (a) as follows:  

 
A RES agent shall state that it is an independent seller of power and 
energy service, certified by the Illinois Commerce Commission, and that it 
is not employed by, representing, endorsed by or acting on behalf of the 
electric utility, governmental body, or consumer group. 

 

The agent shall not 
display the logo of the electric utility on its appeal or identification or use or 
show any material containing that logo. 

Staff also recognizes that a discussion of the so-called “I am not” provisions 
appears in Section 412.110. 
 
 COM ED 
 

Conversely, ComEd argued that the limitations in Subsection 412.120 (a) 
regarding the use by a RES and its agents of the logos, trademarks, trade names, and 
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trade dress of the electric utility, are properly addressed by the Commission’s proposed 
rules as drafted.  Accordingly, ComEd noted that Section 412.120(a) requires that, 
during door-to-door solicitation, the RES agent “shall not display the logo of the electric 
utility on its apparel or identification or use or show any material containing that logo.”  
83 Ill. Admin. Code § 412.120(a).  ComEd submits that this provision is necessary for 
the reasons set forth previously and to protect the intellectual property and trademarks 
of electric utilities.   

 
ComEd found the adoption of these protections is authorized not only by statute, 

but also by relevant precedent and cited Part 450 of the Act, where an affiliated interest 
of a utility may not jointly advertise or market with the utility in competition with a RES, 
but the rule explicitly provides that nothing shall prevent the affiliate “from using the 
corporate name or logo of an electric utility or electric utility holding company.”18  
ComEd argued this language showed the Commission recognized the importance of a 
corporate logo to the utility.  In addition, ComEd believed that in the context of gas 
supply, the Commission had properly concluded that joint marketing between utilities 
and their affiliates in competition with alternative gas suppliers was permissible provided 
that there was a disclaimer to “help alleviate potential consumer confusion which could 
stem from affiliate use of the utility corporate logo.”19

 
   

ComEd found this even more forcefully applied where the alternative supplier is 
not affiliated with the utility, because the extent of customer confusion could be greater. 
ComEd looked to the fact that the general public policy in Illinois to protect consumers 
pursuant to 815 ILCS 505/2EE (providing that an electric service provider “shall not 
submit or execute a change in a subscriber’s selection of a provider of electric service 
unless and until . . . the provider first discloses all material terms and conditions of the 
offer to the subscriber,” which necessarily includes the identity of the new provider); and 
815 ILCS 510/2(a)(1) (Uniform Deceptive Trade Practices Act section providing that a 
person engages in “deceptive trade practices” when the person “passes off goods or 
services as those of another”).20

 

    As such, ComEd supported adopting the proposed 
rule regarding the use of electric and gas utility logos, finding that it is well-grounded in 
Illinois statutes and squarely within the Commission’s rulemaking authority.    

                                                           
18 83 Ill. Admin. Code § 450.25(b); see also Illinois Power Co. v. Ill. Commerce Comm’n, 316 Ill. App. 3d 254, 736 
N.E.2d 196 (5 Dist. 2000) (approving rule). 
19 Adoption of 83 Ill. Admin. Code 550, “Non-Discrimination in Affiliate Transactions for Gas Utilities,” No. 00-0586, 
2001 WL 34676456 (ICC July 26, 2001). 
20 Part 412 rules regarding utility name and logo use also reflect a policy in favor of protecting the 
trademarks and trade dress of firms consistent with existing Illinois law.  See, e.g., 765 ILCS 1036/60 
(Illinois Trademark Registration and Protection Act, which provides for relief against a person who “uses, 
without the consent of the registrant, any reproduction . . . of a mark registered under this Act in 
connection with the sale, distribution, offering for sale, or advertising of any goods or services”); 765 ILCS 
1036/65 (Illinois Anti-Dilution Act, which provides relief “against another person’s commercial use of a 
mark or tradename” where the use causes trademark dilution). 
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COM ED 
 
ComEd recommended that Section 412.120 be revised.  In addition, ComEd 

recommends that the Commission reject ICEA’s proposal to remove the obligation to 
make affirmative disclosures in Section 412.120(a).  ComEd argued this is especially 
important given the parties reliance on these important consumer protections.   
 

Accordingly ComEd suggested Section 412.120(a) should be modified as 
follows: 

 
A RES agent shall state that it is an independent seller of power 
and energy service, certified by the Illinois Commerce Commission, 
and that it is not employed by, representing, endorsed by or acting 
on behalf of the electric utility, governmental body, or consumer 
group, provided, however, that where the RES and a governmental 
body have entered into a contractual arrangement related to 
municipal aggregation as authorized by Section 1-92 of the Illinois 
Power Agency Act, 20 ILCS 3855/1-92, the agent may advise that 
the RES has been selected by the governmental body to provide 
service in connection with such aggregation

 

.  The agent shall not 
display the logo of the electric utility on its apparel or identification 
or use or show any material containing that logo. 

RESA 
 

 RESA, on the other hand, sought to completely eliminate Subsections 412.120 (j) 
and (k).  Initially, RESA did not object to the first sentence of Subsection 412.120(k), 
finding it fair to establish parameters where agents conducting door-to-door sales may 
only solicit customers during certain hours as established by the jurisdiction.   However, 
it pointed out that in a municipality without established hours for door-to-door marketing, 
there is nothing reasonable about establishing these restrictions (or about carving out 
an exception) for electric sales when none exists for gas sales or sales of any other 
service or product.  RESA cited examples where an agent or employee selling both gas 
and electric products would be able to continue selling the gas product after 7 p.m. in 
October, but would have to discontinue selling the electric product during that time. 
Door-to-door magazine sales would be permissible after 7 p.m., but not an electric 
product sold by a RES agent. 
 

RESA also pointed out a perceived flaw in Subsection 412.120 (k) which they 
stated is the notion that Proposed Part 412 does not seek to limit other sales channels, 
such as telemarketing or other direct sales methods.  RESA argued the proposed 
language creates an uneven playing field that is tilted in favor of suppliers that utilize 
channels other than door-to-door solicitation.  RESA found that this language favors one 
sales channel over another.  Instead, RESA supports the creation of a level playing field 
that permits all suppliers to compete on equal footing regardless of sales channel 
utilized. 
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RESA also argued the proposed restricted hours for door-to-door marketing also 
usurp the authority of the municipalities in electric utility service territories that are open 
to competition.  They contend that the proposed language does not take into account 
those municipalities that have been setting and enforcing municipal codes for door-to-
door solicitation for many years.  RESA stated that should a municipality choose not to 
limit the hours for door-to-door marketing, the Commission should not interfere. They 
maintained that any restrictions on door-to-door solicitation of all products and services 
should be made by the municipality and not by the Commission in this rulemaking. 
Thus, RESA recommended that Subsection 412.120 (k), be deleted. 

 
Finally, RESA notes that Subsection 412.120 (j) as proposed, sets forth 

employment eligibility criteria for persons selling electric energy products door-to-door.  
Since, RESA noted, no such requirements are imposed on door-to-door sales of any 
other product, including natural gas, they conclude Subsection 412.120 (j) should also 
be deleted. 
 

DOMINION 
 

The PPPO contains provisions that prohibit marketers that engage in door-to-
door solicitation from approaching customers in the evening in areas where there are no 
municipal restrictions on door-to-door sales. Additionally, this rule requires background 
checks and drug tests on those performing the door-to-door solicitation.  RESA objected 
to the proposed changes to Section 412.120 (j) and (k).  Dominion argued RESA’s 
recommendation to delete both provisions should be rejected. 

 
RESA argued that the Commission should not establish restrictions on evening 

door-to-door solicitations because there are no such restrictions in the Commission’s 
rules for gas marketers and there is no restriction in Part 412 on telemarketers.  It 
argues that there should be a level playing field for all forms of marketing and that the 
Commission should not favor telemarketing over door-to-door sales.  RESA added that 
there are also no restrictions on the door-to-door sales of magazines in the evening.   

 
Dominion found none of these arguments convincing.  Dominion contends the 

fact the Commission does not require gas marketers to abide by evening door-to-door 
solicitation restrictions is irrelevant because electricity sales is the new energy market 
that is generating door-to-door sales.  Dominion believed the marketing of gas to 
residential customers is more mature and thus less frequent. Dominion argued the 
Commission should address real and not hypothetical consumer threats.   

 
Dominion believed any comparison of door-to-door solicitation to telemarketing 

completely misses the point of restrictions on evening marketing, noting the distinction 
between a phone call from an unknown caller (which can be ignored) and an unknown 
person standing at one’s door in the dark.   

 
Dominion noted an even stronger reason to reject RESA’s recommendation to 

discard the requirement for background checks and drug tests on door-to-door 
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salespersons is public safety. They argued that public safety should be a paramount 
concern of the Commission and all market participants. While Dominion was aware of 
the costs associated with criminal background checks and drug testing, they argued the 
consequences of any incidents of criminal behavior by RES door-to-door sales agents 
will have repercussions for all RES, utilities and the Commission itself.  Dominion 
believed the potential consequences of possible illegal/unethical activities and negative 
publicity, especially if RESs are allowed to operate without the restrictions in Part 
412.120(j) would impact all retail marketers, regardless of whether they use door-to-
door solicitation in marketing electricity.  Therefore Dominion maintained that all RESs 
have an interest in establishing rules that minimize the chance of disreputable conduct 
by door-to-door marketers.    

 
Dominion argued that the acts of one marketer can also result in laws that could 

adversely affect all marketers and pointed to a few short years ago when the Illinois 
General Assembly was considering Senate Bill 2783.  Dominion noted that some 
versions of that bill, which never passed, would have effectively terminated natural gas 
retail choice, apparently due to the unfortunate actions of door-to-door salesmen and 
the negative consequences of those actions. Dominion believed that had that bill 
passed in its most draconian form, it would have lost tens of thousands of its own 
customers due to no fault of its own, but rather due to the actions of other marketers 
acting improperly.  In conclusion, because all retail marketers could be negatively 
impacted by the unfortunate actions of a few, restrictions such as the ones contained in 
Part 412.120(j) and (k) are necessary. 

BLUE STAR 
 

In its Reply Brief, BlueStar supported several of the additional exceptions urged 
by RESA, including RESA’s suggested revisions to the Uniform Disclosure Statement 
and its recommendation to delete  Sections 412.120 (j) and (k) regarding door-to-door 
solicitations. 
 
 ICEA 
 

ICEA’s position on the proposed language in Section 412.120 is stated under 
Section 412.110 above.  

 
AEM 
 
AEM supported the ICEA language change to the "I am not" statement in 

Sections 412.120 and urged its adoption in the Proposed Rule. AEM stated its position 
in Section 412.110 above.  
 

COMMISSION ANALYSIS & CONCLUSION 
 Given that JCAR has raised the concern that the proposed rules be grounded in 
specific statutory authority and provide protections to the public interest, and 
understanding the protections against consumer confusion regarding the use of utility 
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logos are covered by Section 412.110 (l) and Section 412.170 (c), and that this topic will 
be addressed in Section 412.190, the Commission will remove the logo prohibitions set 
forth in Section 412.120 (a) as it relates to electric utilities.  RESA has offered a 
compelling argument in support of removing the restrictions for door-to-door solicitation 
in the RES marketplace. It is important that the use of marketing tools for the RES be 
fair and even overall.   The Commission notes Subsections 412.120 (j) and (k), as 
drafted, create a scenario where door-to-door marketing tools and employment eligibility 
requirements for RES agents are unduly restrictive when compared to the marketing 
restrictions and requirements in place for other utilities and general product sales. The 
Commission will defer to the marketing restrictions set forth by the individual 
municipalities should they exist, and the Commission elects to strike the employment 
eligibility restrictions in Section 412.120.  Therefore, the language in Subsections 
412.120 (j) and (k) will be eliminated as well.   
 

E. Section 412.130 – Telemarketing 
 
 RESA 
 

RESA sought to revise Section 412.130 (d) to clarify the third party verification 
procedure.  RESA was concerned that Section 412.130 (d) as proposed could have 
been interpreted to require a RES third-party verifier to confirm the customer 
understands items (d) through (p) of the Uniform Disclosure Statement.  RESA turned to 
its initial comments, where they pointed out there is neither an opportunity nor 
requirement to provide a written Uniform Disclosure Statement prior to enrollment out 
for telemarketing and inbound enrollment calls. RESA believed the only method for the 
customer to establish a proper frame of reference in this scenario would be to read to 
the customer items (d) – (p) of the Uniform Disclosure Statement verbatim during the 
verification call.21

 
   

RESA also relied on a similar argument made in the initial comments of ICEA in 
support of its position ICEA stated that in a telemarketing situation, it is highly unlikely 
that a customer would have a copy of the written uniform disclosure statement to refer 
to at the time of the third party verification call.  ICEA reasoned the true purpose of this 
subsection was to recognize the importance that the customer understand the 
underlying information contained in the Uniform Disclosure Statement, and not whether 
the customer understands the “Uniform Disclosure Statement” itself exists or that a 
particular requirement in the UDS is referred to as “item d” or “item e”.22

 
    

 Staff also recommended  revising Section 412.130 (d) to clarify the third party 
verifier is required to affirm the customer understands the pertinent information 
applicable to the product they are being offered as required in Section 412.110, rather 
than asking the customer if they understand items (d) – (o) of the Uniform Disclosure 
Statement.  (Docket No. 09-0592, Verified Corrected Reply Comments of Staff, p.27-28)  
RESA’s proposed modification to Section 412.130 went unopposed by other parties and 
                                                           
21RESA Verified Initial Comments, p.19-21  
22 Verified Initial Comments of ICEA, p. 6 
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should be adopted to require the RES to disclose the items within the UDS prior to 
contracting with the customer, but allows the RES to mail the UDS after contracting with 
the customer.  Accordingly, RESA recommends that Section 412.130(d) be revised to 
read: 

 
d)  If a RES sales agent engages in telemarketing and third party 

verification is used to authorize a customer's enrollment, the third 
party verification must require the customer to verbally 
acknowledge that he or she understands

 

 items (d) through (p )  of 
the Uniform Disclosure Statement in Section 412.110. 

STAFF 
 

Staff noted RESA correctly stated that it attempted to address RESA’s and 
ICEA’s concerns on this issue, and proposed the modification to Section 412.130(e) 
shown below: 

 
e) If a sales agent engages in telemarketing and third-party verification is 
used to authorize a customer’s enrollment, the third-party verification must 
require the customer to verbally acknowledge that he or she understands 
include the applicable items contained in Section 412.110 (d) – (o) of the 
Uniform Disclosure Statement Section 412.110
 

. 

(See Staff Verified Corrected Reply Comments, at 27-28) 
 

Staff argued that RESA now proposes to revert to Staff’s originally proposed 
language and pointed to RESA’s proposed language in its Brief on Exceptions as 
shown below:  

 
d) If a RES agent engages in telemarketing and third party verification is 
used to authorize a customer's enrollment, the third party verification must 
require the customer to verbally acknowledge that he or she understands

 

 
items (d) through (p) of the Uniform Disclosure Statement in Section 
412.110.  

 (RESA BOE, at 8) 
 

Staff pointed out that this is the same language RESA objected to in its Verified 
Initial Comments. Regardless of whether RESA made an inadvertent mistake in its BOE 
or is now actually arguing against its own previously proposed language, Staff 
recommended the Commission reject the language RESA proposed in its BOE.   
 
 COM ED 
 

ComEd simply submits that Section 412.130(a) is appropriate and urges the 
Commission adopt it in this rulemaking. 
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BLUE STAR 
 
BlueStar supports the recommendation from RESA regarding its changes to 

Section changes to Rule 412.130(d) as it pertains to the third-party verification 
procedure to be used in connection with telemarketing. 

 
ICEA  
 
ICEA’s position on the proposed language in Section 412.130 is stated under 

Section 412.110 above.  
 

AEM 
 

AEM supported the ICEA language change to the "I am not" statement in Section 
412.130 and urged its adoption in the Proposed Rule. AEM stated its position in Section 
412.110 above.  

 
COMMISSION ANALYSIS & CONCLUSION 

 For the reasons stated previously in Section 412.110 as it pertains to the “I am 
not” provisions, the Commission will adopt the proposed amendment to Section 
412.130(d). 
 

F. Section 412.140 – Inbound Enrollment Calls 
 

IGS 
 

IGS focused on the proposed language in Section 412.140(b) which requires that 
if a customer initiates a call to a RES agent in order to enroll for service, the RES agent 
must:   

 
b) Verbally disclose to the customer items (d) through 
(p) of the Uniform Disclosure Statement (Section 412.110(d) 
through (p)). A RES agent may disclose the items in any 
order so long as all applicable items are explained to the 
customer during the sales presentation. The RES agent shall 
state that it is an independent seller of power and energy 
service, certified by the Illinois Commerce Commission, and 
that it is not an employee of, representing, endorsed by or 
acting on behalf of the electric utility, governmental body, or 
consumer group; 

 
and 

 IGS took issue with the final sentence of Section 412.140(b) as shown above.  
IGS argued this language is duplicative and potentially confusing, and almost identical 
in interpretation to the reference in the first sentence of 412.140(b), which requires the 
RES agent to "verbally disclose" the items in Section 412.110(d) through (p).  IGS 
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sought to clarify the Proposed Rules by recommending the last sentence of Section 
412.140(b) be removed. 

 
IGS believed this revision would not jeopardize any consumer protections, since 

the same information would be disclosed when the RES agent verbally discloses the 
items covered in the Uniform Disclosure Statement under Sections 412.110(d) through 
(p).  IGS pointed to Section 412.110(l) which requires the RES to state it is an 
independent seller of power and energy service, certified by the Illinois Commerce 
Commission and that the agent is not representing or acting on behalf of the electric 
utility, governmental bodies or consumer groups.   

 
IGS noted the language in Section 412.110(l) is similar but not identical to the 

second sentence of Section 412.140(b), while the intent of these two sentences is 
basically the same.  Therefore, IGS concludes their inclusion in two places in the 
Proposed Rules is redundant.  IGS further argued there is potential for confusion by 
retaining both subsections in the rule.  As such, IGS proposed the Commission remove 
the last sentence of Section 412.140(b) as they believe it would clarify the rule without 
compromising consumer protection or RES disclosure requirements.   
 

STAFF 
 

Staff concurred with IGS that the removal of this sentence would not lessen any 
of the required disclosures, and it would eliminate a potential conflict with Section 
412.110(l). Therefore, Staff recommends that the Commission adopt IGS’s proposed 
revision of 412.140(b).   

 
COM ED 

 
ComEd again recognized that notwithstanding the proposed revision to Section 

412.140(b), this language is appropriate overall for these Proposed Rules and 
recommended its inclusion in this rulemaking. 

 
ICEA 
 
ICEA’s position on the proposed language in Section 412.140 is stated under 

Section 412.110 above.  
 

AEM 
 

AEM supported the ICEA language change to the "I am not" statement in Section 
412.140 and urged its adoption in the Proposed Rule. AEM states its position in Section 
412.110 above.  
 

COMMISSION ANALYSIS & CONCLUSION 
 The Commission will adopt the revisions to Section 412.140, subject to striking 
the redundant language in Section 412.140(b) as suggested by IGS. 
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G. Section 412.150 – Direct Mail 
 
 STAFF 
 

Staff recognized the use of an electric utility logo as contemplated in this Section 
412.150 is different from that contemplated in Section 412.190, out of the outmost 
deference to JCAR’s guidance, Staff recommended the Commission reject this 
proposed language, and recognizes that a further discussion of the utility name and 
logo use appears under Section 412.190, 412.120, and 412.160.  Specifically, Staff 
recommends Section 412.150(a) be revised as previously stated under Section 412.110 
and the “I am not” Statements above.   
 

COM ED 
 

ComEd found that Section 412.150(a) provides that the language prohibiting the 
RES from displaying or otherwise using the electric utility’s logo to be appropriate and 
recommend its inclusion in this rulemaking.   
 

ICEA  
 
ICEA’s position on the proposed language in Section 412.150 is stated under 

Section 412.110 above.  
 

AEM 
 

AEM supported the ICEA language change to the "I am not" statement in 
Sections 412.150 and urged its adoption in the Proposed Rule. AEM stated its position 
in Section 412.110 above.  
 

COMMISSION ANALYSIS & CONCLUSION 
The references to use of the electric utility logos in Subsection 412.150 (a) will be 

stricken, subject to the previously stated revisions as set forth in Section 412.110 in the 
“I am not” provisions above.   

 
H. Section 412.160(a) – Online Marketing 
 
STAFF 

 
Staff, in its Brief on Exceptions, recommended that the Commission reject 

proposed Section 412.160(a) which prohibits the display or use of an electric utility’s 
logo on a RES’s Internet or electronic material.  Staff stated that it made such 
recommendation “out of the outmost deference to JCAR’s guidance” 23

                                                           
23  Staff, Brief on Exceptions at 6 

in [t]he Flinn 
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Report.  In sum, Staff suggested that the Commission revise Section 412.160(a) as 
follows: 

 
412.160(a): Each RES offering power and energy service to customers 
online shall display the items of the Uniform Disclosure Statement 
(Section 412.110) for any services offered through online enrollment 
before requiring the customer to enter any personal information other than 
zip code, electric utility service territory, and/or type of service sought. The 
RES’s Internet and electronic material shall not display or otherwise use 
the electric utility’s logo nor make

 

 [sic] any statements of representation 
of, endorsement by or acting on behalf of the electric utility, governmental 
body or consumer group. 

COM ED 
 

Initially, ComEd argued in its Brief on Exceptions that the provision in Section 
412.160(a) that a RES’s internet and electronic material “shall not display or otherwise 
use the electric utility’s logo . . . .” is appropriate as drafted. It asserted that the 
Commission has authority to (1) require RESs “to represent themselves as distinct from 
other companies or entities, including utilities[,]”  and (2) prohibit RESs from displaying 
or using the electric utility’s logo under both Illinois statute and case law. 24

 
 

In its Reply Brief on Exceptions, finding ICEA’s argument to be persuasive – i.e., 
a “waiver of the disclosure requirements” should be implemented if a RES is authorized 
to provide service under its underlying contract with the governmental body, ComEd has 
revised its initial proposal.   

 
Accordingly, ComEd suggested the following revised language to Section 

412.160(a). 
 
Each RES offering power and energy service to customers online shall 
display the items of the Uniform Disclosure Statement (Section 412.110) 
for any services offered through online enrollment before requiring the 
customer to enter any personal information other than zip code, electric 
utility service territory, and/or type of service sought. The RES’s Internet 
and electronic material shall not display or otherwise use the electric 
utility’s logo nor make any statements of representation of, endorsement 
by or acting on behalf of the electric utility, governmental body or 
consumer group, 

                                                           
24 ComEd, Brief on Exceptions at 3 (Citing 220 ILCS 5/16-117,  220 ILCS 5/10-101, and Chemed Corp. v. Ill. Dept.     

provided, however, that where the RES and a 
governmental body have entered into a contractual arrangement related to 
municipal aggregation as authorized by Section 1-92 of the Illinois Power 
Agency Act, 20 ILCS 3855/1-92, the material may advise that the RES has 

    of Revenue, 542 N.E.2d 492, 497 (4th Dist. 1989) 
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been selected by the governmental body to provide service in connection 
with such aggregation. 

 
 ICEA 
 

ICEA argued in its Brief on Exceptions that Section 412.160 prohibition on 
making statement(s) that a RES represents, is endorsed by, or acts on behalf of a 
government body, would lead to potential customer confusion and prohibit the RES’ 
necessary communications with its customers in the context of government 
aggregations.    
 

In its Reply Brief on Exceptions, ICEA reaffirmed its position that such prohibition 
“leads to an awkward sales presentation and potential customer confusion by the 
customer as to who the RES agent is representing.” 25

 
 

ICEA argued that ICEA’s proposed amendment shall put RESs on “notice of 
unacceptable statements” while allowing RESs to “communicate to customers their 
relationship with the customers’ government entity[.]” 26

 

  Accordingly, ICEA proposed 
the following revision to Section 412.160(a). 

412.160(a):  Each RES offering power and energy service to customers 
online shall display the items of the Uniform Disclosure Statement 
(Section 412.110) for any services offered through online enrollment 
before requiring the customer to enter any personal information other than 
zip code, electric utility service territory, and/or type of service sought. The 
RES’s Internet and electronic material shall not display or otherwise use 
the electric utility’s logo nor make any statements of representation of, 
endorsement by or acting on behalf of the electric utility, governmental 
body (unless the RES has entered into a contractual arrangement with the 
governmental body and has been authorized by the governmental body to 
make such statements),

 
 or consumer group. 

COMMISSION ANALYSIS & CONCLUSION 
In view of JCAR’s concern addressed in the Flinn Report 5

                                                           
25 ICEA, Reply Brief on Exceptions at 3 

, the Commission finds 
it appropriate to adopt the proposal presented by Staff.  In conclusion, the Commission 
will strike the language referencing the use of the electric utility logos from Section 
412.160(a), but will retain the remaining language. 

 
26  ICEA, Brief on Exceptions at 2 
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I. Section 412.170 – Training of Sales Agents 

 
 BLUE STAR 
 

BlueStar listed a number of grounds in its Brief on Exceptions why the 
Commission should strike Section 412.170(d), prohibiting a RES agent from direct 
marketing or soliciting services to customers on the electric Utility’s “Do Not Market 
List.”  It argued that: (1) “the ‘Do Not Market List’ and Section 412.170(d) overlap the 
national ‘Do Not Call’ program,” (2) the definition of “Do Not Market List” is too broad 
that it may unduly restrict RESs’ ability to market, (3) the section is ambiguous because 
it does not specify the type(s) of marketing materials which the rule is designed to 
prohibit, (4) the section provides no guidance regarding how the proposed rule is put 
into effect in connection with other relevant federal or state marketing rules – e.g., 
National Do Not Call List, (5) the section does not specify any penalties in the event a 
RES violates the rule, and (6) no analysis has been discussed as to the potential 
systematic and IT issues which a RES may face in adopting the proposed rule.   

 
In sum, BlueStar proposed that the Commission strike the entire Section 

412.170(d). 
 
J. Section 412.170 Training of RES Agents (d) 
 

 

d) A RES agent shall refrain from any direct marketing or soliciting of 
power and energy service to customers on the electric utility's Do Not 
Market List, which the electric utility shall make available to RESs at least 
monthly on the 15th calendar day of the month. If the 15th calendar day is 
a non-business day, the electric utility shall make the list available on the 
next business day following the 15th calendar day of that month. A RES 
shall use the most current version of the Do Not Market List available; 
however, in assessing compliance with this Section, 31 days will be 
afforded to a RES to account for the time required by the RES to 
disseminate and process the list internally. 

COM ED 
 
In its Reply Brief on Exceptions, ComEd espoused BlueStar’s position, and 

further stated that proposed Section does not address other important aspects 
regarding customer complaints.  

 
COMMISSION ANALYSIS & CONCLUSION 
 
Given the potential effect the untested “Do Not Market List” provisions may have 

on the industry and the ambiguity of how the application of this provision will achieve the 
perceived results, the Commission will delete Section 412.170 (d) and the related 
definition of the “Do Not Market List” in Section 412.10.   
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K. Section 412.190 – Affiliate Name and Logo Use 

 
 STAFF 
 

While Staff opined that deceptive practice by RESs should be prohibited, Staff 
found the language of Section 412.190, which prohibits RESs from using a similar name 
or logo to that of an existing electric or natural gas utility, to be ambiguous and 
redundant.  Staff argued that: (1) to determine whether a logo or name is similar to that 
used by an electric utility is not the Commission’s recognized area of practice, as such 
determination may involve expertise of trademark infringement, (2) the term “similar” is 
inherently vague, and could cause confusion for RESs on what standards they are 
subject to, (3) other sections in the Post Prohibition Proposed Rule already prohibit the 
type of deceptive practice which Section 412.190 serves to prohibit, and (4) it is within 
the Commission discretion to determine whether alternative retail electric suppliers 
(RES) may use a name or logo that is similar to that of an existing electric or natural gas 
utility.   

 
Therefore, Staff recommends that the Commission remove Section 412.190 

Utility Name and Logo Use in its entirety. 
 
 Section 412.190 Utility Name and Logo Use 

 

A RES shall not be permitted to market power and energy service to 
residential customers using a similar name (where any part of the RES 
name contains any part of the utility name) or logo to that of an existing 
electric utility or natural gas utility in Illinois. This section does not apply to 
an electric utility serving or seeking to serve retail customers, including 
residential customers, pursuant to Section 16-116 of the Public Utilities 
Act. 

In its Reply Brief on Exceptions, Staff agreed with the position of ComEd that 
deceptive practices should be prohibited. Nonetheless, Staff still considered Section 
412.190 to be ambiguous and redundant in its attempt to prohibit deceptive practices.   

 
First, Staff noted the rule would require the Commission to determine if a logo or 

name is “similar” to that used by an electric utility, something the Commission might be 
hard-pressed to do, as it could involve making determination under the Federal Lanham 
Act (15 U.S.C. § 1125(a)) for trademark infringement. These and other determinations, 
Staff argues simply do not fall within the Commission’s recognized area of expertise in 
enforcing the Public Utilities Act.  Moreover, Staff argued the term “similar” is inherently 
ill-defined, and could result in RESs not knowing the standard against which they would 
be judged. 
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 DOMINION 
 

Initially, Dominion listed a number of reasons in its Brief on Exceptions why the 
Commission should revise this proposed Section to limit its restriction only to a RES that 
is an affiliate.  It argued that the language of Section 412.190:  (1) is inconsistent with 
and unsupported by the Commission record in this docket, (2) does not serve to protect 
customers, because nowhere in the record shows any concern that customers required 
protection from RESs that market on behalf of a gas utility, (3) gives rise to unequal 
treatment between gas utilities and all other utilities such as telecommunications 
provider, water utilities, and electric utilities, (4)  lacks authority because the Public 
Utilities Act does not grant the Commission authority to restrict the use of gas utility’s 
name or logo in the context of electric service, (5) is inconsistent with the Commission 
rule in Part 550.30, where the rule allows an affiliate of a gas utility to use the utility 
name and logo when such affiliate markets competitive gas service, (6) constitutes an 
unconstitutional restriction of commercial speech,  and (7) amounts to an 
unconstitutional interference with contracts between Dominion/NAE and between 
Dominion/customers.   

 
In its Reply Brief on Exceptions, Dominion now supports Staff’s position – i.e., 

deleting the entire Section 412.190, stating that striking this rule is “the most direct way 
to address JCAR’s objection and prohibition[.]” 27

 
 

NAE 
 

NAE also raised a number of arguments under both law and policy in its Brief on 
Exceptions as to why Section 412.190 ban on the use of a utility’s name or logo by a 
gas utility affiliate should be deleted.  NAE argued that: (1) the Commission does not 
have authority to enact the prohibition in Section 412.190 under the Public Utilities Act, 
(2) proposed Section would undermine “pro-competitive environment,” (3) the proposed 
Section is inconsistent with other rules established by the Commission such as 
450.25(b) and 550.30, which do not prohibit gas utility affiliates from using the utility’s 
name or logo, (4) it violates the free speech guarantee of the First Amendment to the 
U.S. Constitution, (5) such restriction impedes the market competition and impairs the 
existing contractual relationship between NAE and Dominion, and (7) prohibiting gas 
utility affiliate’s use of the utility’s name and logo amounts to a taking of NAE’s corporate 
asset, because the rule prevents the company’s trademark, i.e., the NAE name.   
 

As such, NAE proposed that the Commission delete Section 412.190 in its 
entirety. 

 
AEM 
 
AEM, in its Reply Brief on Exceptions, urged the Commission to strike the entire 

Section 412.190.  Among other things, AEM argued that the Commission lacked 
authority to promulgate such proposed rule, quoting the Flinn Report’s comment: “JCAR 
                                                           
27 Dominion, Reply Brief on Exceptions at 5 
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is particularly concerned that ICC has not been able to cite specific statutory authority 
for various policies established in the proposed rulemaking.”

 
 8 

AEM also espoused Staff’s argument that the Commission is not well-situated to 
determine “if a logo or name is ‘similar’ to that used by an electric utility.” 9

 

 Further, AEM 
supported Staff and Dominion’s view that other sections in the Proposed Rule such as 
Section 412.110(l) and 412.170(c) already prohibit the type of practice by RES leading 
to customer confusion.  

In sum, AEM agreed with Staff and urged the Commission to strike the proposed 
Section 412.190 in its entirety.   
 
 RESA 
 

In its Reply Brief on Exceptions, RESA stated that it did not object to the deletion 
of Section 412.190 as Staff suggested, although RESA believed that such deletion does 
appear to be impossible because “it is not clear exactly to what provisions of the 
Proposed Rules JCAR is objecting.28

 

” RESA’s position is that Section 412.190’s 
prohibition on the use of a utility’s name and logo should only be limited to RESs that 
are affiliates of Illinois electric utilities.  In sum, RESA suggests that the Commission 
delete the current version of the section and adopt the following language.  

Section 412.190, Affiliate Name and Logo Use   
 

 

A RES that is affiliated with an Illinois electric utility shall not be permitted 
to market power and energy service to residential customers using a 
similar name or logo to that of its affiliated Illinois electric utility. This 
section does not apply to an electric utility serving or seeking to serve 
retail customers, including residential customers, pursuant to Section 16-
116 of the Public Utilities Act. 

COM ED 
 

ComEd stated in its Brief on Exceptions that Section 412.190 prohibition on 
utility’s name or logo by the utility’s RES is “well-grounded.”  ComEd argued that the 
Commission has authority to prohibit RESs from displaying or using the electric utility’s 
logo under both Illinois statutes and case law. In its Reply Brief, ComEd sought to clarify 
that it did not take a position regarding the specific exercise of Commission authority 
under Section 412.190.   

 
ComEd maintained its comments were intended to reassure the Commission that 

it had the power to prevent unscrupulous or careless RES agents from impersonating a 
utility or suggesting an affiliation with a utility when in fact no such authorization existed.  
ComEd did not intend to suggest to the Commission that authorized users of a utility 
name or logo should be prevented from doing so, under either this or any of the other 
                                                           
28 The Flinn Report, Attachment B to Staff Brief on Exceptions 
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relevant sections.  ComEd disagreed with Staff that the Commission is “ill-suited to 
determine” whether “a logo or name is ‘similar’ to that used by an electric utility.”  
ComEd believed that the Commission has the authority to police misleading and 
deceptive marketing.  Accordingly, the Commission is an important additional safeguard 
against improper trade practices, even if it is not the only safeguard. In sum, ComEd 
proposed that the Commission retain the language in Section 412.190 as drafted. 

 
CUB/AG 
 
In its Reply Brief on Exceptions, CUB/AG asserted that the Commission should 

retain the proposed rule of Section 412.190 that prohibits RESs from using an electric or 
natural gas utility’s name or logo.  It asserted that allowing RES to use a similar name or 
logo of a public utility would mislead a customer to believe that the customer is dealing 
with the utility, not the RES.  It also argued that allowing RES to use the utility’s name or 
logo results in “distrust of competitive market.”   
 

CUB/AG noted that many of the problems it observed in the retail gas market 
related to consumer confusion where consumers assume an alternative retail gas 
supplier was affiliated with the utility, a problem magnified where the utility and affiliate 
share a similar name and/or logo.  CUB/AG argued that while the Proposed Rule would 
require disclosure of a RESs status as an “independent seller of power and energy 
service,” it would not reach the most obvious and initial potential source of customer 
confusion: using a name and logo similar to that of the regulated utility to capitalize on 
the relationship the customer has with that utility.  CUB/AG believed a ban on the 
affiliate use of utility name and logo would eliminate competitive barriers that are 
created by the RES affiliate’s use of the existing utility brand.  CUB/AG argued that 
disallowing RES use of the utility name and logo would create a truly level playing field 
among the energy marketers and is in support of leaving the language in Section 
412.190 intact.   

 
MID AMERICAN 
 
In its Reply Brief on Exceptions, MidAmerican opined that it does not object to 

either striking the entire Section 412.190, as proposed by Staff, NAE, Dominion and 
AEM, or modifying the first sentence of the proposed rule, an alternative proposal 
suggested by Dominion and RESA. At present, the current version of Section 412.190 
reads as follows: 

 
A RES shall not be permitted to market power and energy 
service to residential customers using a similar name (where 
any part of the RES name contains any part of the utility 
name) or logo to that of an existing electric utility or natural 
gas utility affiliated in Illinois.  This section does not apply to 
an electric utility serving or seeking to serve retail customers, 
including residential customers, pursuant to Section 16-116 
of the Public Utilities Act. 
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Essentially, MidAmerican stated that it does not oppose any changes so long as 

the proposed rule continues to retain an exemption for electric utilities operating under 
Section 16-116 of the Public Utilities Act. MidAmerican's believed it has 
comprehensively explained why its proposed language regarding competitive service 
outside its utility service territory under Section 16-116 of the Act creates no possibility 
for customer confusion.  MidAmerican argued that any concerns raised by the parties 
about customer confusion on the name and logo issue were directed to avoiding a 
situation where an electric utility was, through an affiliate, potentially soliciting one of its 
own existing utility customers for competitive services.   

 
It noted that none of the new arguments presented by the parties in the Briefs on 

Exceptions suggests any concern about the possibility of customer confusions 
associated with provision of competitive service outside of the utility's service territory 
under Section 16-116. The parties most vehement objections hinged on whether the 
name/logo restrictions should be extended to gas utilities in addition to electric utilities.  
MidAmerican noted it does not appear that any party actually objects to inclusion of the 
language in the second sentence of proposed Section 412.190, and if proposed Section 
412.190 is not deleted entirely, MidAmerican proposed the second sentence language 
in its entirely should be retained. 

 
COMMISSION ANALYSIS & CONCLUSION 
The Commission will delete Section 412.190 in its entirety.  While it is within the 

Commission’s authority and discretion to determine whether a RES may use an electric 
utility’s name or logo, the Commission agrees with the view of Staff and several of the 
other parties that Section 412.110(l) and 412.170(c) serve to achieve similar goals 
contemplated by this section, such as to render this provision redundant. 

 
L. Section 412.210 – Rescission of Sales Contract 
 
STAFF 
 
Staff recommended the Commission reject the $50 early termination fee cap and 

amend the proposed Section 412.230 as follows: 
 
Any contract between a RES and a customer that contains an early 
termination fee shall disclose the amount of the early termination fee or 
the formula used to calculate the termination fee. Provided that any early 
termination fee or penalty shall not exceed $50 total regardless of whether 
or not the contract is a multiyear contract. Any contract containing an early 
termination fee shall provide the customer the opportunity to contact the 
RES to terminate the contract without any termination fee or penalty within 
10 business days after the date of the first bill issued to the customer for 
products or services provided by the RES. A customer relying on this 
provision to avoid an early termination fee shall be precluded from relying 
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upon this provision for 12 months following the date the customer 
terminated his or her sales contract. The contract shall disclose the 
opportunity and provide a toll-free phone number that the customer may 
call in order to terminate the contract. This requirement does not relieve 
the customer of obligations to pay for services rendered under the contract 
until service is terminated. 
 
Staff referred any further comment on this section is related to 412.110.   
 
IG&E 
 
IG&E expressed two separate concerns regarding Section 412.210. First, it 

argued that the provision permitting customers to rescind contract either by contacting 
the utility or the RES is counterintuitive, considering that the underlying contract is 
between the customers and the RES.  In sum, it proposed that customers be required to 
only and directly contact the RES, not the utility, to rescind their contract.   

 
Second, IG&E argued the provision in Section 412.210 that allows a ten-day 

rescission period, imposes undue burden on RESs, and will potentially increase price to 
the detriment of electricity consumers, because of “the increase in risk RESs will be 
required to [sic] undertake.” 

 
13 

In sum, IG&E proposed the following modification to Section 412.210. 
 
The customer has the ability to rescind the contract with the RES before 
the RES submits the enrollment request to the electric utility. Within one 
business day after processing a valid electronic enrollment request from 
the RES, the electric utility shall notify the customer in writing of the 
scheduled enrollment and provide the name of the RES that will be 
providing power and energy service. The written enrollment notice from 
the electric utility shall state the last day to make a request rescinding the 
enrollment, and provide contact information for the RES. A residential 
customer wishing to rescind the pending enrollment with the RES, will not 
incur any early termination fees if the customer contacts either the electric 
utility or the RES within ten calendar three business days after the electric 
utility processes the enrollment request. A small commercial retail 
customer wishing to rescind the pending enrollment with the RES, will not 
incur any early termination fees if the customer contacts the RES within 
ten calendar three days after the electric utility processes the enrollment 
request.  If the tenth calendar day falls on a non-business day, the 
rescission period will be extended through the next business day. In the 
event the residential customer provides notice of such rescission to the 
electric utility, the electric utility shall notify

 

 explain to the customer that 
notification must be provided directly to the RES. 
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BLUE STAR 
 

BlueStar stated two separate concerns with respect to Section 412.210.  First, it 
opposed the present language allowing a customer to rescind his or her contract with a 
RES “before the RES submits the enrollment request to the electric utility.”29  It argued 
that to tie customer’s rescission right to the utility’s enrollment process is contrary to the 
traditional rescission period definition.  BlueStar further contended that the enrollment 
process serves to notify customers that “a request has been made to transfer his or her 
electric service from one provider to another,”30

 

 not to extend customers’ rescission 
right.  Therefore, BlueStar urged that the proper rescission period should start on the 
date the customer signs the contract.  

Second, BlueStar argued that a customer’s ability to rescind his or her contract 
by “contact[ing] either the electric utility or the RES” is also overly broad and 
burdensome to the utility.  It asserted that there simply is no privity of contract between 
the customer and the utility.  Accordingly, BlueStar proposed the following amendment 
to Section 412.210. 

 
Section 412.210 Rescission of Sales Contract   
 
The customer has the ability to rescind the contract with the RES. before 
the RES submits the enrollment request to the electric utility. Within one 
business day after processing a valid electronic enrollment request from 
the RES, the electric utility shall notify the customer in writing of the 
scheduled enrollment and provide the name of the RES that will be 
providing power and energy service. The written enrollment notice from 
the electric utility shall state the last day to make a request rescinding the 
enrollment, and provide contact information for the RES. A residential 
customer wishing to rescind the pending enrollment with the RES, will not 
incur any early termination fees if the customer contacts either the electric 
utility or the RES within ten calendar days after the electric utility 
processes the enrollment request signing a contract. A small commercial 
retail customer wishing to rescind the pending enrollment with the RES, 
will not incur any early termination fees if the customer contacts the RES 
within ten calendar business days after the electric utility processes the 
enrollment request signing a contract. If the tenth calendar day falls on a 
non-business day, the rescission period will be extended through the next 
business day. 

 

In the event the residential customer provides notice of 
such rescission to the electric utility, the electric utility shall notify the RES 

In addition, BlueStar stated in its Reply Brief on Exceptions that it supports 
IG&E’s proposal that ten-day rescission period be adopted in Section 412.210, instead 
of the present three-day rescission period. In its Reply Brief, Staff disagreed with IG&E 
and BlueStar by noting that there are four distinct considerations.  First, Staff argued the 
                                                           
29 BlueStar, Brief on Exceptions at 13 (quoting Section 412.210 Rescission of Sales Contract) 
30 BlueStar, Brief on Exceptions at 11 
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option for a customer to contact the RES or the electric utility to rescind a pending 
enrollment was part of the proposed rules from the inception of this rulemaking in the 
Draft Rules that accompanied the December 2, 2009 Initiating Order.  Second, Staff 
noted that it proposed a subsequent revision to that provision that provided only 
residential customers may contact the RES or the electric utility in order to rescind the 
contract and the pending enrollment request. Staff’s initial proposal required small 
commercial customers to contact the RES in order to rescind the contract and the 
pending enrollment request. Staff maintained it proposed this revision due to the utilities’ 
expressed difficulty and/or costliness of monitoring and tracking small commercial 
customers with annual usage below 15,000 kWh in real-time.  

 
Third, in the case of ComEd, Staff argued a customer contacting ComEd 

sufficiently in advance of the pending switch date will be told to first contact the RES 
about his or her desire to rescind the pending enrollment. Should the customer contact 
ComEd close to the switch date, ComEd will rescind the enrollment request directly. In 
addition, as soon as ComEd processes a rescind request, the RES receives a notice 
about the rescind request. Finally, Staff maintained the written notice informing the 
customer about the right to rescind comes from the electric utility; a concept not 
challenged by IG&E. Staff believed that allowing customers to rescind contracts by 
contacting the utility is consistent with the utility contacting the customer to inform them 
about the rescission period.  

 
RESA 
 
Like BlueStar, RESA argued that the proposed rule should be revised to link 

rescission window to the date of the execution of the contract, not to the date the RES 
submits the enrollment request to the electric utility.  RESA pointed to a scenario where 
a RES purchases power to supply a customer upon the customer signing the contract, 
but the RES winds up sustaining harm because the customer walks out of the contract. 

 
As such, RESA suggested that Section 412.210 be revised as follows: 
 

 

The customer has the ability to rescind the contract with the RES by 
notifying the RES by midnight of the third business day from the date the 
contract was signed. 

CUB/AG 
 
CUB/AG argued in its Reply Brief that the Commission should retain the 

provisions of Section 412.210 as drafted.  It claimed that linking the rescission period to 
the enrollment process, not to the date of the execution of contract, is “fundamental to 
the protection of consumer interests and the notion of customer choice[.]”   CUB/AG 
strongly support the rule as presently drafted for a variety of reasons.  First and 
foremost, the need to craft rules to prevent unlawful switching is fundamental to the 
protection of consumer interests and the notion of customer choice underlying this 
proceeding.  Beginning the rescission period with the utility notification makes sense to 
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ensure that any misleading or deceptive practices that could distort a customer’s 
understanding of the decision to switch energy providers could be effectively 
undermined.  Second, the transition to competition for a service such as electricity 
mandates a more cautious approach, especially compared to other industries where a 
consumer’s misstep doesn’t risk disconnection of an essential service if new charges 
prove to be higher than expected.   

 
The limited exposure to retail energy competition that consumers have so far 

experienced suggests that the ground rules for purchasing electricity are very likely still 
a mystery to most consumers.  It is essential that the rescission period be tied to the 
utility enrollment process, as that event is what generates the letter from the utility 
informing the consumer they have the right to call the utility or the RES within ten days 
to rescind their contract. The rescission period set forth in Section 412.210 is meant to 
act as a safety net to protect consumers from the most egregious practices of the 
industry’s “bad actors” and should have no impact on “good actors.” Ameren and 
ComEd, supported leaving the proposed Section 412.210 intact as drafted as they do 
not recommend substantive changes to the provision should occur so late in the 
rulemaking process.  

 
COMMISSION ANALYSIS & CONCLUSION 
In keeping with the decision to leave the definition of “rescind” unchanged and 

noting that the rescission and enrollment periods are reasonably linked in order to 
provide fundamental consumer protections to the customer, the Commission will not 
adopt the proposed language from the parties and will leave Section 412.210 as is. 
 

M. Section 412.230 – Early Termination Fee 
 
STAFF 
 
Staff recommended that the Commission reject the $50 cap on early termination 

fees.  It appeared that Staff inferred from the Flinn Report that eliminating such early 
termination fees would help cure JCAR’s concern.  Accordingly, Staff urged the 
Commission to revise Section 412.230 to read as follows: 
 

Section 412.230 Early Termination of Sales Contract 
 
Any contract between a RES and a customer that contains an early 
termination fee shall disclose the amount of the early termination fee or 
the formula used to calculate the termination fee. Provided that any early 
termination fee or penalty shall not exceed $50 total regardless of whether 
or not the contract is a multiyear contract. Any contract containing an early 
termination fee shall provide the customer the opportunity to contact the 
RES to terminate the contract without any termination fee or penalty within 
10 business days after the date of the first bill issued to the customer for 
products or services provided by the RES. A customer relying on this 
provision to avoid an early termination fee shall be precluded from relying 
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upon this provision for 12 months following the date the customer 
terminated his or her sales contract. The contract shall disclose the 
opportunity and provide a toll-free phone number that the customer may 
call in order to terminate the contract. This requirement does not relieve 
the customer of obligations to pay for services rendered under the contract 
until service is terminated. 

 
RESA 

 
RESA also argued that Section 412.230 should be revised to remove the $50 

cap on early termination fees.  RESA asserted that under Section 16-199 of the Public 
Utilities Act, a RES “may establish a term of service . . . and provisions governing early 
termination . . . ” 31

 
 

In addition, RESA argued that the provision of Section 412.230 permitting 
customers to terminate their contract without termination fee, ten days after issuance of 
the customers’ first bill, should also be removed.  It asserted that such provision would 
result in increased costs to the customers and financial burden to RESs.  It further 
claimed that such provision is prone to abuse because a customer who secures certain 
prices through a contract may later cancel the contract with no termination fees. 

 
In its Reply Brief, RESA argued against IG&E’s recommendation that the cap on 

early termination fees be revised to $150.  RESA contended that “the Commission has 
no more statutory authority to impose a $150 early termination fee cap than a $50 
cap.”32

 

  In sum, RESA suggested that the Commission adopt the following revised 
Section 412.230.  

Section 412.230 Early Termination of Sales Contract:  Any contract 
between a RES and a customer that contains an early termination fee 
shall disclose the amount of the early termination fee or the formula used 
to calculate the termination fee, provided that any early termination fee or 
penalty shall not exceed $50 total regardless of whether or not the 
contract is a multiyear contract. Any contract containing an early 
termination fee shall provide the customer the opportunity to contact the 
RES to terminate the contract without any termination fee or penalty within 
10 business days after the date of the first bill issued to the customer for 
products or services provided by the RES. A customer relying on this 
provision to avoid an early termination fee shall be precluded from relying 
upon this provision for 12 months following the date the customer 
terminated his or her sales contract.

                                                           
31 RESA, Brief on Exceptions at 10 

 The contract shall disclose the 
opportunity and provide a toll-free phone number that the customer may 
call in order to terminate the contract. This requirement does not relieve 
the customer of obligations to pay for services rendered under the contract 
until service is terminated. 

32 RESA, Reply Brief on Exceptions at 5 
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ICEA 

 
In its Brief on Exceptions, ICEA offered a number of reasons why the $50 cap on 

early termination fees should be removed from the Proposed Rule.  ICEA argued 
among other things that: (1) no statutory authority exists supporting the Proposed Rule’s 
$50 cap on early termination fees; quite the contrary, the Public Utilities Act recognizes 
RES’s ability to set forth provisions governing early termination, (2) customers who are 
concerned about early termination fees have options to avoid such fees, (3) another 
part of the Proposed Rule such as Section 412.210 already permits customers to 
rescind a contract without incurring early termination fees, (4) a cap on early termination 
fees may lead to a higher per kWh price than early termination fees that does not have 
a cap, and (5) considering differences in procuring gas and electricity, early termination 
fee for electricity should be higher than that of alternative gas supply.   
 

In its Reply Brief, ICEA remains opposed to the Proposed Rule’s cap on early 
termination fees.  ICEA continued to believe that the $50 cap is misguided, lacks 
statutory authority and is contrary to Illinois law. ICEA concurs with the arguments 
seeking to eliminate the cap raised by Staff, RESA and NAE. ICEA also argued that 
IG&E’s proposal to raise the cap from $50 to $150 in Section 412.110 (f) is unsupported 
by any citation to the record in this proceeding and should be disregarded by the 
Commission.  

 
In sum, ICEA suggested that the Commission revise Section 412.230 to read as 

follows: 
 
Section 412.230 Early Termination of Sales Contract  
 
Any contract between a RES and a customer that contains an early 
termination fee shall disclose the amount of the early termination fee or 
the formula used to calculate the termination fee, provided that any early 
termination fee or penalty shall not exceed $50 total regardless of whether 
or not the contract is a multiyear contract

In their Reply Briefs, Dominion supported the revision as proposed by the other 
parties.  ComEd reserved comment on the early termination fee provision, but noted 

. Any contract containing an early 
termination fee shall provide the customer the opportunity to contact the 
RES to terminate the contract without any termination fee or penalty within 
10 business days after the date of the first bill issued to the customer for 
products or services provided by the RES. A customer relying on this 
provision to avoid an early termination fee shall be precluded from relying 
upon this provision for 12 months following the date the customer 
terminated his or her sales contract. The contract shall disclose the 
opportunity and provide a toll-free phone number that the customer may 
call in order to terminate the contract. This requirement does not relieve 
the customer of obligations to pay for services rendered under the contract 
until service is terminated. 



09-0592 
Post Prohibition Order 

51 
 

that the  many comments from Staff, BlueStar, ICEA, IG&E, NAE, and RESA regarding 
the issue only further underscored ComEd’s position that the rules should be withdrawn 
and the rulemaking process started over so that a full evidentiary record can be 
established on this issue. 

 
BLUE STAR 

 
BlueStar objected to the $50 cap on early termination fees, arguing that the 

Commission “inappropriately extended the gas statute to retail electric suppliers.”  It 
further asserted that permitting customers to terminate their contract with such a 
minimal penalty would result in a RES’s inability to recover its incurred damages.   

 
BlueStar also opposed the provision in Section 412.230 that allows customers to 

terminate their contract without any termination fee or penalty, so long as the customers 
contact the RES within ten business days after the date of the first bill was issued.  It 
argued that such a “flawed proposal” will give rise to a “chilling effect on competition,” 
because the risk premium triggered by potential inability to recover actual incurred 
damages will eventually pass to the consumers.  In sum, BlueStar proposed the 
following revisions to Section 412.230. 
 

Section 412.230 Early Termination of Sales Contract:  Any contract 
between a RES and a customer that contains an early termination fee 
shall disclose the amount of the early termination fee or the formula used 
to calculate the termination fee. , provided that any early termination fee or 
penalty shall not exceed $50 total regardless of whether or not the 
contract is a multiyear contract. Any contract containing an early 
termination fee shall provide the customer the opportunity to contact the 
RES within three business days after signing a contract to terminate the 
contract without any termination fee or penalty within 10 business days 
after the date of the first bill issued to the customer for products or 
services provided by the RES.

 

 A customer relying on this provision to 
avoid an early termination fee shall be precluded from relying upon this 
provision for 12 months following the date the customer terminated his or 
her sales contract. The contract shall disclose the opportunity and provide 
a toll-free phone number that the customer may call in order to terminate 
the contract. This requirement does not relieve the customer of obligations 
to pay for services rendered under the contract until service is terminated. 

CUB/AG 
 
CUB/AG argued in its Reply Brief on Exceptions that the $50 cap on early 

termination fees is the Commission’s legitimate exercise and is necessary to maintain 
arm’s length negotiation between a RES and a customer.  It asserted that the parties 
that oppose such cap are basing their rationale on a narrow interpretation of Section 16-
115A, but that the section does not negate the Commission’s authority to impose such 
cap on early termination fees. CUB/AG found the blanket opposition from the parties to 
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be misplaced.  CUB/AG argued the opposition to the termination fee cap is based on a 
construction of Section 16-115A so narrow that it renders the Commission’s legitimate 
exercise of authority to protect the competitive market meaningless.  CUB/AG alleged 
that the objecting parties conveniently disregarded specific language in Section 16-
115A33

 

. CUB/AG noted this section does not prohibit the Commission from exercising 
its discretion to ensure that termination fees are reasonable and does not interfere with 
the development of competition.   

CUB/AG believed that the purported conflict in the language as argued by the 
parties is in error.  They maintain there is no conflict between the ability of an RES to 
negotiate an arm’s length agreement with a customer and the Commission’s authority to 
enact rules to protect competition.  The legislature is presumed to have intended that 
statutes relating to a single subject and controlled by a single policy will be consistent 
and harmonious, and any apparent conflicts between two such statutes will be 
reconciled if possible.34 Illinois courts have recognized that the Commission's authority 
includes the authority to do what is reasonably necessary to accomplish the legislature's 
objective35

 

.  CUB/AG argued the $50 cap on termination fees reflects the Commission’s 
view of “reasonable” practice under Section 8-501 of the Act and is intended to insure 
that negotiations between an RES and a potential residential customer maintain their 
“arm’s length” character.  They note that the Commission has simply determined any 
such negotiations be conducted within the parameters of that reasonable range.  Thus, 
CUB/AG proposed the Commission should retain Section 412.230 as drafted. 

COMMISSION ANALYSIS & CONCLUSION 
The Commission will strike the language on the $50 cap on early termination 

fees from Section 412.230 as proposed by Staff, RESA, ICEA, and BlueStar and Staff.  
The Commission rejects BlueStar’s proposal to limit the customer’s ability to cancel his 
or her contract subject to the early termination fee will not be limited to three business 
days from the signing of the contract.  The first opportunity a consumer would 
reasonably have to exercise the early termination clause in the contract would be upon 
receiving the initial bill from the RES.  The consumer should be given ample time to 
review this bill in order to determine whether he or she wishes to terminate their 
relationship with the RES.  The Commission finds that the 10-day timeline is a 
reasonable amount of time for the customer to terminate the contract. Particularly, in 
light of the fact the consumer would be incurring an early termination fee.  As such, 
Section 412.230 will be revised as shown in the attached Appendix.
 

  

                                                           
33 Section 16-115A(c) No alternative retail electric supplier, or electric utility other than the electric utility in whose 
service area a customer is located, shall (i) enter into or employ any arrangements which have the effect of 
preventing a retail customer with a maximum electrical demand of less than one megawatt from having access to the 
services of the electric utility in whose service area the customer is located or (ii) charge retail customers for such 
access. This subsection shall not be construed to prevent an arms-length agreement between a supplier and a retail 
customer that sets a term of service, notice period for terminating service and provisions governing early termination 
through a tariff or contract as allowed by Section 16-119. 
34 Collins v. Board of Trustees of the Firemen's Annuity & Benefit Fund, 155 Ill.2d 103, 111-12, 610 N.E.2d 1250 
(1993). 
35 Abbott Lab., Inc., 682 N.E.2d 340, 347 (5th Dist. 1997) (affirming Commission orders approving penalties imposed 
on natural gas utilities that were not enumerated by statute).    

http://web2.westlaw.com/find/default.wl?mt=Illinois&db=578&rs=WLW12.07&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1999267984&serialnum=1993070498&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=D5E01B49&utid=1�
http://web2.westlaw.com/find/default.wl?mt=Illinois&db=578&rs=WLW12.07&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1999267984&serialnum=1993070498&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=D5E01B49&utid=1�
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N. Section 412.310 – Required RES Information 
 
 RESA 
 

RESA argued that Section 412.310(b) – Required RES Information should be 
revised so that only material changes in documents or information are required to 
update by RESs.  RESA proposed that Section 412.310 be revised as follows. 

 
Section 412.310(b): The RES must file updated information within 10 
business days after materia

 

l changes are made in any of the documents 
or information required to be filed by this Section. 

 IG&E 
 

IG&E also opined that the current language of Section 412.310(b) would impose 
undue administrative burden on both RESs and Commission, and that only material 
change should be subject to update.  In sum, IG&E suggested that the Commission 
revise the section to read as follows: 
 

Section 412.310(b): The RES must file updated information within 10 
business days after material

 

 changes are made in any of the documents 
or information required to be filed by this Section. 

Blue Star, in its Reply Brief, supported the proposed language from IG&E overall.   
 

Staff argued in its Reply Brief that this provision in the rule has not been changed 
from the Proposed Rule attached to the Commission’s July 7, 2011 First Notice Order, 
and it has previously addressed almost identical arguments against this provision. Staff 
has consistently recommended the Commission reject RESA’s and IG&E’s proposed 
change. Staff maintained that limiting filings to those that are deemed “material” 
introduces unnecessary uncertainty to this requirement.  

 
In Staff’s opinion, a RES could determine that a certain change does not meet 

the “material” change threshold and, as a result, would not file the updated document or 
information with the Commission. Under this scenario, the Commission and its Staff 
would not have the opportunity to agree or disagree with the RES’s determination of an 
“immaterial” change. Staff countered by arguing that should the rule provides that any

 

 
change would have to be filed with the Commission, Commission Staff would then have 
the ability to agree with the RES that correcting an insignificant typo, such as changing 
“won’t” to “will not,” does not require a new filing. Staff argued that  the current language 
in the proposed rule can accomplish what RESA and IG&E are seeking while 
conversely, RESA’s and IG&E’s proposed change could lead to situations where 
required filings are not being made.  
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COMMISSION ANALYSIS & CONCLUSION 
The Commission notes that the definition of what constitutes “material” change, 

such that it would require the RES to file a notice of revision with the Commission’s 
Consumer Services Division remains undefined in this rulemaking and it is important to 
include Commission Staff in any determination of which changes would require a filing 
overall. As such, the Commission will not adopt the proposed revision to Section 
412.310 (b), as proposed by IG&E. 
 

O. Section 412.320 – Dispute Resolution 
 
STAFF 

 
With regard to Section 412.320 (c)(3), Staff pointed to recently published case 

law makes it clear that “[w]hen state law prohibits outright the arbitration of a particular 
type of claim, . . . [t]he conflicting [state] rule is displaced by the [Federal Arbitration 
Act].”36   As NAE pointed out, the Post Prohibition Rule prohibits RESs from 
incorporating alternative dispute resolution agreements in contracts with residential or 
small commercial retail customers. While the cited case law applies specifically to 
California decisions classifying collective-arbitration and class action waivers as per se 
unconscionable37

 

, it appears to Staff that prohibiting arbitration altogether might run 
afoul of the rule enunciated by the Supreme Court in this case. Therefore, Staff 
recommended the Commission modify Section 412.320(a) as follows: 

A residential or small commercial retail customer has the right to make a 
formal or informal complaint to the Commission, and a RES contract 
cannot impair this right. 

 

A RES shall not require a residential or small 
commercial retail customer, as part of the terms of service, to engage in 
alternative dispute resolution, including requiring complaints to be 
submitted to arbitration or mediation by third parties.  

NAE 
 

NAE, in its Brief on Exceptions, particularly objected to the provision in Section 
412.320(a) mandating that “[a] RES shall not require a residential or small commercial 
retail customer . . . to engage in alternative dispute resolution, including requiring 
complaints to be submitted to arbitration or mediation by third parties.”38

 

   NAE argued 
that nothing in the Public Utilities Act grants the Commission authority to limit a RES’s 
discretion to require alternative dispute resolution for contract or other issues.  It further 
contended that the Proposed Rule’s prohibition of alternative dispute resolution is in 
contravention of Illinois law, policy, and the Federal Arbitration Act.   

In sum, NAE, along with ICEA supported Staff’s proposal that the Commission 
revise Section 412.320(a) as shown above.  
                                                           
36 (AT&T Mobility, L.L.C. vs. Concepcion, -- U.S. --; 131 S.Ct. 1740, 1747 (2011))  
37 (AT&T Mobility, L.L.C., 131 S.Ct. at 1747-48) 
38 NAE, Brief on Exceptions at 16 (quoting Section 412.320 Dispute Resolution) 
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DOMINION 

 
Dominion argued that the Proposed Rule’s definition of a “complaint” is too 

broad.  It argued that absent any method by the Commission to classify each complaint 
into categories, merely listing the number of complaints on the Commission website 
may give rise to a “false picture of a RES’s performance without somehow taking into 
account the number of customers of a RES.” It recommended an “industry collaborative 
process” where RESs work out a method that provides information of complaint 
reporting for customers and protect RESs’ confidential information.   

 
In sum, Dominion suggested that Section 412.320(c)(3) to read as follows: 
 
Section 412.320(c)(3)  
 
Disclosure of RESs’ level of customer complaints. The Commission shall, 
on at least a quarterly basis, prepare a summary of all formal and informal 
complaints received by it and publish such summary on its web site. The 
summary shall be in an easy-to-read and user friendly format

 

 that provides 
sufficient information to reflect RES performance without revealing 
confidential business information, the details of which will be addressed in 
workshops supervised by the Commission’s Office of Market Retail 
Development.   

In Reply Brief on Exceptions, NAE supported BlueStar and Dominion’s proposal 
with respect to Section 412.320(c)(3) – i.e., either striking the provision or working out 
complaint reporting method by RESs.   
 
 BLUE  STAR 
 

BlueStar, in its Brief on Exceptions, asserted that Section 412.320(c)(3) requiring 
the Commission to publish summaries of all formal and informal complaints in its 
website is premature.  It argued that the term “complaint” is too broad and could include 
anything from general concerns to formal complaints.  Accordingly, BlueStar proposed 
that the Commission delete Section 412.320 (c)(3) in its entirety. 

 
In its Reply Brief, BlueStar noted there was support for its recommendation to 

eliminate Section 412.320 (c)(3).  Although BlueStar did not oppose the general concept 
of the Commission providing a summary of consumer complaints, it argued the 
definition of complaint is now so broad that it could include simple inquiries and general 
questions/concerns – not to mention frivolous complaints.  BlueStar further argued that 
the “complaint summary” as presently conceived is more likely to be misleading and 
ultimately damaging to market participants.   

 
These same concerns were echoed by Dominion.  Dominion joined BlueStar in 

calling for a collaborative process where all stakeholders can work out a method of 
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complaint reporting that provides valuable information to consumers but is fair to 
suppliers.  Based on this argument, BlueStar proposes the Commission either strike 
Rule 412.320(c)(3) in its entirety, or adopt the amendment recommended by Dominion.  
Either way, complaint reporting cannot begin under the present ill-defined system; 
instead, as both BlueStar and Dominion have recommended, a workshop should be 
convened to develop specific guidelines that can serve as the basis of a fair and 
reasonable system of complaint reporting. 
 

COMMISSION ANALYSIS & CONCLUSION 
 
In keeping with established case law, to avoid any conflict with the Federal 

Arbitration Act, and in keeping with JCAR’s request to resolve this rulemaking in the 
public interest, the Commission will adopt the proposed change to Section 412.320(a) 
as proposed by Staff, NAE and ICEA.  

 
The Commission finds that the proposal to strike Section 412.320(c)(3) in its 

entirety as offered by BlueStar without merit and will not adopt it in this rulemaking.  In 
addition, the alternative to include additional language requiring the Office of Retail 
Market Development to conduct workshops to establish what information would be 
included in the complaint summaries required by this section has been considered 
previously in the Second Notice Order and will not be adopted here.  Therefore, the 
Commission will adopt Section 412.320 (c)(3) as proposed.   
 
IV. FINDINGS AND ORDERING PARAGRAPHS  

The Commission, having considered the entire record and being fully advised in 
the premises, is of the opinion and finds that:  

 
(1) the Commission has jurisdiction over the subject matter herein;  
 
(2) the recitals of fact set forth in the prefatory portion of this order are 

supported by the record and are hereby adopted as findings of fact;  
 
(3) the post-prohibition rule at 83 Ill. Adm. Code 412, as reflected in the 

attached Appendix, should be submitted to the Joint Committee on 
Administrative Rules for its consideration.   

 
IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 

post-prohibition rule at 83 Ill. Adm. Code 412, as reflected in the attached Appendix, 
should be submitted to the Joint Committee on Administrative Rules of the Illinois 
General Assembly, pursuant to Section 5-40(c) of the Illinois Administrative Procedure 
Act.  
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IT IS FURTHER ORDERED that this order is not final and is not subject to the 
Administrative Review Law.  

 
By Order of the Commission this 3rd

 
 day of October, 2012. 

 
 
 
      (SIGNED) DOUGLAS P. SCOTT 
 
        Chairman 
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