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RESPONSE AND OBJECTIONS TO THE ILLINOIS POWER AGENCY'S 
PROCUREMENT PLAN FILED SEPTEMBER 28, 2012 

BY THE STAFF OF THE ILLINOIS COMMERCE COMMISSION 
 
 
 Staff of the Illinois Commerce Commission ("Staff"), by and through its counsel, 

respectfully submits this response and objections to the Procurement Plan ("Plan") and 

the Illinois Power Agency ("IPA") Petition for Approval of the 220 ILCS 5/16-111.5(d) 

Procurement Plan ("Petition") filed on September 28, 2012 pursuant to Section 16-111.5 

of the Public Utilities Act ("PUA"), 220 ILCS 5/16-111.5.  Staff also submits the Affidavits 

of Dr. Jim Zolnierek, Jennifer L. Hinman, Rochelle Phipps and Dianna Hathhorn in 

support of facts and non-legal matters contained herein. 

I. INTRODUCTION 

 On August 28, 2007, Public Act 95-0481 ("PA 95-0481") was signed into law.  PA 

95-0481 established the Illinois Power Agency Act (the "IPA Act") (20 ILCS 3855/1-1 et 

seq.), and made certain modifications and additions to the PUA.  This legislation 

fundamentally modified the method of procurement of power and energy requirements 

of Illinois electric utilities with more than 100,000 customers as of December 31, 2005. 

 On August 15, 2012, the IPA filed a draft procurement plan.  The IPA's 

procurement plan must follow the requirements as set out in Section 16-111.5(b) of the 
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PUA, which requires compliance with the requirement of Section 16-111.5 as well as 

the IPA Act. 

 On September 14, 2012, comments to the IPA on its draft procurement plan were 

due.  Staff, the People of the State of Illinois by the Illinois Attorney General ("AG"), the 

City of Chicago ("City"), Illinois Coalition to Advance Renewable Energy  ("I-CARE"), the 

Illinois Industrial Energy Consumers ("IIEC"), Illinois Wind Watch ("IWW"), the Natural 

Resources Defense Council ("NRDC"), the Retail Energy Supply Association ("RESA"), 

So-Core Energy, LLC ("SoCore"), SunRun, Vote Solar Initiative ("Vote Solar"), Bryan 

Cave, LLP ("Bryan Cave"), Ameren Illinois Company ("Ameren Illinois", "Ameren" or 

"AIC"), Commonwealth Edison Company ("ComEd"), Citizens Against Futuregen,  

Environmental Law and Policy Center ("ELPC"), Exelon Generation Company, LLC 

("ExGen"),  Illinois Competitive Energy Association ("ICEA"), Wind on the Wires 

("WOW"), and numerous other individuals and entities provided comments on the IPA's 

draft procurement plan. 

 On September 28, 2012, the IPA filed the Plan for the five year procurement 

planning period from June 2013 through May 2018.  The IPA's Plan incorporated and 

addressed many of the various listed parties' comments on the draft procurement plan.  

As of the filing of this Response and Objections, the following parties intervened: 

FutureGen Industrial Alliance, Inc. (“FutureGen”); ExGen and Constellation New 

Energy, Inc. (collectively, “Exelon”); ComEd; ELPC; ICEA; IIEC; RESA; and Ameren 

Illinois.  As set forth below, Staff recommends that the Commission not hold a hearing 

but that any remaining issues classified as objections be addressed through the same 

process that was used for the 2012 IPA Procurement Plan, ICC Docket No. 11-0660. 
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II. PROCESS AND PROCEDURE FOR REVIEW OF THE IPA's PLAN UNDER 
PUBLIC ACT 95-0481 

 Section 16-111.5 of the PUA, adopted as part of Public Act 095-0481, sets forth 

various provisions relating to procurement of power and energy. (220 ILCS 5/16-111.5)  

Subsection (d) of Section 16-111.5 sets forth the process and procedure for the review 

and approval of IPA procurement plans, beginning in 2008.  The statute states, among 

other things, that:  (1) "[w]ithin 5 days after the filing of a procurement plan, any person 

objecting to the plan shall file an objection with the Commission"; (2) "[w]ithin 10 days 

after the filing, the Commission shall determine whether a hearing is necessary"; and (3) 

the Commission must "enter its order confirming or modifying the procurement plan 

within 90 days after the filing of the procurement plan by the [IPA]."  (220 ILCS 5/16-

111.5(d)(3))  Pursuant to these statutory guidelines, objections must be filed by October 

3, 2012, the Commission must determine whether a hearing is necessary on or before 

October 13, 2012 (or on or before October 15, 2012, since October 13 is a Saturday),1 

and a final Commission order must be entered on or before December 27, 2012. 

 Section 16-111.5 of the PUA further provides the standard by which the 

Commission must assess a procurement plan.  The statute provides that the 

Commission shall approve a procurement plan, including the forecast used in the 

procurement plan, if the Commission determines that it will ensure adequate, reliable, 

affordable, efficient, and environmentally sustainable electric service at the lowest total 

                                            
1
 Section 5/16-111.5(d)(3) of the PUA has some ambiguity as to which filing the phrase "10 days after the 

filing" refers.  Under another interpretation, the Commission must determine whether a hearing is necessary 
on or before October 8, 2012 (or on or before October 9, 2012, since October 8 is a State Holiday).  
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cost over time, taking into account the benefits of price stability. (220 ILCS 5/16-

111.5(d)(4)) 

 Staff recommends that the Commission not hold hearings but allow Staff and the 

other parties' to address objections/comments to the IPA's plan by the filing of 

responses and replies.  Staff sees no benefit to holding hearings this year.  The statute 

contemplates hearings only if they are necessary.  Parties have had the opportunity to 

comment on the IPA's draft plan and the filing of objections/comments to the September 

28, 2012 Plan.  Any issues that exist can be efficiently and adequately addressed as 

they have in the past by the Staff and the parties filing verified responses to 

comments/objections and replies without the need for hearings. 

If the Commission decides to not hold a hearing pursuant to Section 16-

111.5(d)(3) of the PUA, which Staff supports, Staff recommends the following schedule, 

which includes the dates from last year’s schedule in Docket No. 11-0660, for the filing 

of responses to objections/comments on the IPA's Plan and Replies: 

  Last Year Actual Days 
This Year 
Projected Days 

          

Comments on Draft Plan Thu 9/15/2011   Fri 9/14/2012   

Revised Plan Wed 9/28/2011 13 Fri 9/28/2012 14 

Objections to IPA Plan Mon 10/3/2011 5 Wed 10/3/2012 5 

Responses to Objections Tue 10/18/2011 14 Wed 10/17/2012 14 

Replies to Responses Fri 10/28/2011 10 Wed 10/24/2012 7 

ALJ Proposed Order Mon 11/21/2011 24 Fri 11/16/2012 23 

BOE Thu 12/01/2011 10 Wed 11/28/2012 12 

RBOE Tue 12/06/2011 5 Tue 12/4/2012 6 

Commission Order Wed 12/21/2011 15 Wed 12/19/2012 15 

Commission Deadline Tue 12/27/2011   Thu 12/27/2012   

          

Note: Fixed by Statute   Fixed by Statute   
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III. OBJECTIONS AND CONCERNS REGARDING THE PROCUREMENT PLAN 

A. FutureGen2.0 

 The Plan includes the procurement of electricity from a specific "clean coal 

facility," as defined in Section 1-10 of the IPA Act.  In particular, pursuant to Section 1-

75(d)(5) of the IPA Act ("Re-powering and retrofitting coal-fired power plants previously 

owned by Illinois utilities to qualify as clean coal facilities"), the Plan includes the 

procurement of electricity from a repowered/retrofitted clean coal facility, known as 

"FutureGen 2.0," which does not otherwise qualify as the "initial clean coal facility" 

described in Section 1-75(d)(3) of the IPA Act.  In this section of Staff's Response and 

Objections, Staff discusses the circumstances under which the Commission should 

approve such a procurement, and whether those circumstances exist in this instance.  

From that analysis, Staff concludes that the proposed procurement from FutureGen 2.0  

is not sufficiently-developed to warrant approval based on the current state of affairs 

(i.e., lack of a statutory benchmark; failure to resolve all contested issues before 

submission for approval).  However, if the Commission is inclined to authorize the 

procurement, then Staff proposes that the Commission adopt an administrative process 

and a set of contractual provisions to govern the procurement. 
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1. Under what circumstances should the Commission approve the 
proposed procurement of electricity from FutureGen2.0?  

a. The proposed procurement should contribute to the 
objectives set forth in Section 16-111.5(d)(4) of the PUA, 
which require the Commission to determine that the 
procurement plan will "ensure adequate, reliable, efficient, 
and environmentally sustainable electric service at the 
lowest cost over time, taking into account any benefits of 
price stability" (220 ILCS 5/16-111.5(d)(4)).  In addition, the 
sourcing agreement governing the procurement should 
include a contract price that is established on a cost of 
service basis and that does not exceed cost-based 
benchmarks. 

 Section 1-75(d)(5) of the IPA Act states:  

 (5) Re-powering and retrofitting coal-fired power plants previously owned 
by Illinois utilities to qualify as clean coal facilities.  During the 2009 procurement 
planning process and thereafter, the Agency and the Commission shall consider 
sourcing agreements covering electricity generated by power plants that were 
previously owned by Illinois utilities and that have been or will be converted into 
clean coal facilities, as defined by Section 1-10 of this Act.  Pursuant to such 
procurement planning process, the owners of such facilities may propose to the 
Agency sourcing agreements with utilities and alternative retail electric suppliers 
required to comply with subsection (d) of this Section and item (5) of subsection 
(d) of Section 16-115 of the Public Utilities Act, covering electricity generated by 
such facilities.  In the case of sourcing agreements that are power purchase 
agreements, the contract price for electricity sales shall be established on a cost 
of service basis.  In the case of sourcing agreements that are contracts for 
differences, the contract price from which the reference price is subtracted shall 
be established on a cost of service basis.  The Agency and the Commission may 
approve any such utility sourcing agreements that do not exceed cost-based 
benchmarks developed by the procurement administrator, in consultation with the 
Commission staff, Agency staff and the procurement monitor, subject to 
Commission review and approval.  The Commission shall have authority to 
inspect all books and records associated with these clean coal facilities during 
the term of any such contract.  

(20 ILCS 3855/1-75(d)(5))(PA 97-0658) 

As an initial matter, Staff notes that the IPA has, by submitting a plan that 

includes a clean coal sourcing agreement, raised, and given the Commission very little 

insight as to how to resolve, an issue that is in any case at best difficult to resolve.  The 
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IPA asserts that: “Section 1-75(d)2 of the Illinois Power Agency Act contains the 

legislative requirement that procurement plans shall include electricity generated using 

clean coal, as that term is defined in the IPA Act.”  (Plan, p. 74)  

While the IPA makes clear that it considers the Commission to have authority 

under Section 16-111.5(d)(5) to approve the draft sourcing agreement, and indeed to 

require ARES to purchase power under the agreement, Plan at 76, the IPA does not 

address how, if at all in which the Commission should consider the  sourcing agreement 

in the context of its other responsibilities under Section 16-111.5(d), and specifically 

Section 16-111.5(d)(4), which requires that the Commission approve a plan only if:  “the 

Commission determines that [the plan] will ensure adequate, reliable, affordable, 

efficient, and environmentally sustainable electric service at the lowest total cost over 

time, taking into account any benefits of price stability.”  (220 ILCS 5/16-111.5(d)(4))  

To be clear, Staff believes that the FutureGen2.0 proposal is subject to the 

approval of the Illinois Commerce Commission under the standards set forth in Section 

16-111.5(d)(4) (i.e. “ensure adequate, reliable, efficient, and environmentally 

sustainable electric service at the lowest cost over time, taking into account any benefits 

of price stability”) which the Commission endorsed in its Order in Docket No. 11-0660. 

However, based upon Staff’s reading of the language of Section 1-75(d)(5) discussed 

above, Staff remains prepared to consider any alternative legal arguments that section 

                                            
2
  20 ILCS 3855/1-75(d)(1) provides that: “The procurement plans shall include electricity generated 

using clean coal.” The term “clean coal” is not defined in the IPA Act, although, as the IPA notes, see 
Plan at 74, n. 132, “clean coal facility” is. It is not clear that “energy generated using clean coal” is 
necessarily energy from a “clean coal facility” as defined, although the IPA is silent as to what else it 
might be.  
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16-111.5(d)(d)(4) does not apply to a FutureGen2.0 sourcing agreement, to the extent it 

views those legal theories as sound. 

In any case, the Plan, by including a clean coal sourcing agreement, highlights a 

tension between various competing elements of the IPA and Public Utilities Acts. Here, 

the apparent requirement that:  “procurement plans shall include electricity generated 

using clean coal[,]” is difficult to reconcile with the requirement that: “[plans must] 

ensure adequate, reliable, affordable, efficient, and environmentally sustainable electric 

service at the lowest total cost over time, taking into account any benefits of price 

stability.”  

This tension is further exacerbated by the fact that, while adequacy, reliability, 

affordability, efficiency, environmental sustainability, and price stability are all somewhat 

indefinite terms not susceptible to ready measurement, assessment of the lowest cost 

over time is far more so. The Commission is therefore left in the position of approving, 

or declining to approve, the plan based on decisional criteria which are, in all but one 

case, not readily assessed.   

This particular cloud may have a silver lining, however. It is reasonable to 

conclude from this that the General Assembly expected the Commission to exercise its 

expertise and discretion to assess these factors. 

It is Staff's position, in which the IPA appears to concur, that the Commission has 

the discretion under the law to approve or not approve sourcing agreements between 

ARES and retrofitted coal fire-powered clean coal facilities (i.e. FutureGen2.0) and 

between utilities and retrofitted coal fire-powered clean coal facilities.  Staff's position is 

consistent with the legislature's intent which is evident based upon the plain reading of 
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Section 1-75(d)(5), as well as Sections 1-75(b) and 1-75(f) of the IPA Act, and Section 

16-111.5 (d)(4) of the PUA.  The overriding goal of interpreting any statute is to 

ascertain and effectuate legislative intent.  Barnett v. Zion Park District, 171 Ill.2d 378 

(1996).  The best evidence of the legislature's intent is the language of the statute, 

which must be given its plain and ordinary meaning.  People v. Fink, 91 Ill.2d 237, 239 

(1982)  Each undefined word in the statute must be ascribed its ordinary and popularly 

understood meaning.  Texaco-Cities Service Pipeline Co. v. McGaw, 182 Il.2d 262,270 

(1998).  Where statutory language is clear it must be given effect. Hadley v. Illinois 

Department of Corrections, 224 Ill.2d 365,371 (2007); GMC v. State Motor Vehicle 

Review Board, 224 Ill. 2d 1, 13 (2007).  As explained below, Staff's position is 

consistent with these legal principles. 

Section 1-75(d)(5) of the IPA Act provides in part that:  

The Agency and the Commission may approve any such utility sourcing 
agreements that do not exceed cost-based benchmarks developed by the 
procurement administrator, in consultation with the Commission staff, Agency 
staff and the procurement monitor, subject to Commission review and approval.   

(20 ILCS 3855/1-75(d)(5))(emphasis added) 

Section 1-75(b) of the IPA Act provides: 

The experts or expert consulting firms retained by the Agency shall, as 
appropriate, prepare procurement plans, and conduct a competitive procurement 
process as prescribed in Section 16-111.5 of the Public Utilities Act, to ensure 
adequate, reliable, affordable, efficient, and environmentally sustainable electric 
service at the lowest total cost over time, taking into account any benefits of price 
stability, for eligible retail customers of electric utilities that on December 31, 
2005 provided electric service to at least 100,000 customers in the State of 
Illinois, and for eligible Illinois retail customers of small multi-jurisdictional electric 
utilities that (i) on December 31, 2005 served less than 100,000 customers in 
Illinois and (ii) request a procurement plan for their Illinois jurisdictional load. 

(20 ILCS 3855/1-75(b)) (emphasis added) 

Section 1-75(f) of the IPA Act also provides that: 
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The Agency shall submit the final procurement plan to the Commission. The 
Agency shall revise a procurement plan if the Commission determines that it 
does not meet the standards set forth in Section 16-111.5 of the Public Utilities 
Act. 

(20 ILCS 3855/1-75(f)(emphasis added) 

Finally, Section 16-111.5, Provisions Relating to Procurement, provides in 

subsection 16-111.5(d)(4) that: 

The Commission shall approve the procurement plan, including expressly the 
forecast used in the procurement plan, if the Commission determines that it will 
ensure adequate, reliable, affordable, efficient, and environmentally sustainable 
electric service at the lowest total cost over time, taking into account any benefits 
of price stability. 

(220 ILCS 5/16-111.5(d)(4))(emphasis added) 

With respect to Section 1-75(d)(5) of the IPA Act, the fact that the legislature 

chose the words "may approve" rather than "shall approve" indicates the intent by the 

legislature to give the Commission the discretion to approve or not approve the sourcing 

agreements, even if the sourcing agreements' prices are at or below cost-based 

benchmarks.  That discretion however, would then be subject to the standard set forth 

in section 16-111.5(d)(4) of the PUA which is referred to in Section 1-75(f) of the IPA 

Act and set forth in Section 1-75(b) that procurement plans must "ensure adequate, 

reliable, affordable, efficient, and environmentally sustainable electric service at the 

lowest total cost over time, taking into account any benefits of price stability."   

 This issue was first addressed by the Commission in last year's procurement 

plan proceeding (Docket No. 11-0660), where the Commission approved the following 

IPA-proposed modification to the plan:  

Thus, the IPA may also propose in a procurement plan the procurement of 
electricity generated by a clean coal facility that does not qualify as the initial 
clean coal facility.  Such a proposal is, however, subject to the approval of 
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the Illinois Commerce Commission under the standards set forth in section 
16-111.5(d)(4) of the PUA.3 

Thus, Staff's position is not only consistent with Sections 1-75(d)(5), 1-75(b) and 

1-75(f) of the IPA Act, Section 16-111.5 (d)(4) of the PUA, and the case law discussed 

above, it is also consistent with the Commission's unchallenged Order in Docket No. 11-

0660.   

Finally, if such a procurement is approved by the Commission, Section 1-75(d)(5) 

also provides that the contract price "shall be established on a cost of service basis."   

 

                                            
3
 This excerpt is from the IPA Response to Objections, Docket No. 11-0660, October 18, 2011, p. 8, shown 

without underlines and strikeouts, as it appears later, in the IPA's Final 2012 Power Procurement Plan, filed 
on February 17, 2012, on p. 60, emphasis added.  The Commission approved the inclusion of this language 
in the Plan when it stated, "[T]he Commission finds that the IPA's alternative language set forth in its October 
18, 2011 Response to Objections for Section 41 of the Plan is reasonable and is hereby adopted for inclusion 
in the Plan."  Order, Docket No. 11-0660, December 21, 2011, p. 55.  Consistent with its position of last year, 
in this year's Plan, the IPA states,  

The IPA wishes to clarify its role in the process associated with "approving" or considering a sourcing 
agreement proposed by a retrofitted clean coal facility, by distinguishing the IPA's role herein from 
the approval process of other "sourcing agreements." Procedures under Sections 9-220(h) and 9-
220(h-1) of the Public Utilities Act required the IPA to act in a quasi-judicial capacity and arbitrate 
disputed decisions in a sourcing agreement between utilities and clean coal facilities. These quasi-
judicial actions were final Agency decisions, and explicitly subjected to the Administrative Review 
Law in one case. (See, e.g., 220 ILCS 9-220(h-3)(7).) In both instances, the Commission was 
explicitly given a more limited role. On the other hand, Section (d)(5) above does not restrict the 
Commission's review of the proposed sourcing agreement; the permissive "may approve" allows the 
Commission the latitude to review the provisions of the proposed sourcing agreement for compliance 
with Illinois law and Commission Orders and policy. 

IPA Plan, pp. 75-76. 
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b. Either all or none of the utilities and alternative retail electric 
suppliers that are required to comply with Section 1-75(d) of 
the IPA Act and Section 16-115(d)(5) of the PUA should be 
required to enter into a Commission-approved sourcing 
agreement with FutureGen2.0.  In the alternative, if only the 
utilities that are required to comply with Section 1-75(d) of 
the IPA Act are required to enter into a Commission-
approved sourcing agreement with FutureGen2.0, then they 
should be authorized to recover from all retail customers 
(regardless of their retail supplier) the costs of the 
FutureGen2.0 purchases.  In any event, the scheme for 
allocating the costs of the project should be "competitively 
neutral" and should not fall disproportionately on any one 
customer class. 

It is Staff's position that the legislature intended for both ARES and utilities to be 

required to purchase electricity generated from the retrofitted coal fire-powered clean 

coal facilities such as FutureGen2.0.   

The legislature's intent that ARES are required to purchase electricity from a 

retrofitted coal fire-powered clean coal facilities such as FutureGen following approval of 

the sourcing agreement by the Commission is based upon a plain reading of the PUA 

and the IPA Act.  As discussed above, the overriding goal of interpreting any statute is 

to ascertain and effectuate legislative intent.  Barnett v. Zion Park District, 171 Ill.2d 378 

(1996).  The best evidence of the legislature's intent is the language of the statute, 

which must be given its plain and ordinary meaning. People v. Fink, 91 Ill.2d 237, 239 

(1982)  Words and phrases are to be construed according to common and approved 

usage.  Where statutory language is clear it must be given effect. Hadley v. Illinois 

Department of Corrections, 224 Ill.2d 365,371 (2007); GMC v. State Motor Vehicle 

Review Board, 224 Ill. 2d 1, 13 (2007). 

One of the ARES groups, ICEA, argued in its comments on the Draft Plan that 

ARES cannot be required to purchase electricity generated from clean coal facilities, 
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particular FutureGen2.0.  Staff disagrees with ICEA on this issue.  Staff is not aware of 

any language in the IPA Act or PUA that supports that position.  At issue is Section 16-

115 (Certification of ARES) of the PUA, in particular section 5/16-115(d)(5) of the PUA, 

and Section 1-75(d) (Clean coal portfolio standard) of the IPA Act in particular Section 

1-75(d)(5). 

Section 16-115(d)(5) of the PUA provides that ARES: 

… will source electricity from clean coal facilities, as defined in Section 1-10 of 
the Illinois Power Agency Act, in amounts at least equal to the percentages set 
forth in subsections (c) and (d) of Section 1-75 of the Illinois Power Agency Act. 
For purposes of this Section: 

(i) (Blank); 

(ii) (Blank); 

(iii) the required sourcing of electricity generated by clean coal facilities, other 
than the initial clean coal facility, shall be limited to the amount of electricity that 
can be procured or sourced at a price at or below the benchmarks approved by 
the Commission each year in accordance with item (1) of subsection (c) and 
items (1) and (5) of subsection (d) of Section 1-75 of the Illinois Power Agency 
Act; 

(220 ILCS 5/16-115(d)(5)(emphasis added)) 

Section 1-75(d)(5) of the IPA Act provides as follows: 

Re-powering and retrofitting coal-fired power plants previously owned by Illinois 
utilities to qualify as clean coal facilities. During the 2009 procurement planning 
process and thereafter, the Agency and the Commission shall consider sourcing 
agreements covering electricity generated by power plants that were previously 
owned by Illinois utilities and that have been or will be converted into clean coal 
facilities, as defined by Section 1-10 of this Act. Pursuant to such procurement 
planning process, the owners of such facilities may propose to the Agency 
sourcing agreements with utilities and alternative retail electric suppliers required 
to comply with subsection (d) of this Section and item (5) of subsection (d) of 
Section 16-115 of the Public Utilities Act, covering electricity generated by such 
facilities. In the case of sourcing agreements that are power purchase 
agreements, the contract price for electricity sales shall be established on a cost 
of service basis. In the case of sourcing agreements that are contracts for 
differences, the contract price from which the reference price is subtracted shall 



Docket No. 12-0544 
Staff Objections to 

Sept 28, 2012 IPA Procurement Plan 

14 

be established on a cost of service basis. The Agency and the Commission may 
approve any such utility sourcing agreements that do not exceed cost-based 
benchmarks developed by the procurement administrator, in consultation with the 
Commission staff, Agency staff and the procurement monitor, subject to 
Commission review and approval. The Commission shall have authority to 
inspect all books and records associated with these clean coal facilities during 
the term of any such contract. 

 
(20 ILCS 3855/1-75(d)(5))(emphasis added) 

The plain language of Section 1-75(d)(5) of the IPA Act provides that the IPA and the 

Commission are required to consider sourcing agreements "covering electricity 

generated by power plants that were previously owned by Illinois utilities and that have 

been or will be converted into clean coal facilities" and ARES are required to comply 

with item (5) of subsection (d) of Section 16-115 of the PUA.  The plain language of 

Section 16-115(d)(5) of the PUA requires ARES to source electricity from "clean coal 

facilities" as that term is defined in Section 1-10 of the IPA Act. 

Section 1-10 of the IPA Act defines a clean coal facility as follows: 

"Clean coal facility" means an electric generating facility that uses primarily coal 
as a feedstock and that captures and sequesters carbon dioxide emissions at the 
following levels: at least 50% of the total carbon dioxide emissions that the facility 
would otherwise emit if, at the time construction commences, the facility is 
scheduled to commence operation before 2016, at least 70% of the total carbon 
dioxide emissions that the facility would otherwise emit if, at the time construction 
commences, the facility is scheduled to commence operation during 2016 or 
2017, and at least 90% of the total carbon dioxide emissions that the facility 
would otherwise emit if, at the time construction commences, the facility is 
scheduled to commence operation after 2017. The power block of the clean coal 
facility shall not exceed allowable emission rates for sulfur dioxide, nitrogen 
oxides, carbon monoxide, particulates and mercury for a natural gas-fired 
combined-cycle facility the same size as and in the same location as the clean 
coal facility at the time the clean coal facility obtains an approved air permit. All 
coal used by a clean coal facility shall have high volatile bituminous rank and 
greater than 1.7 pounds of sulfur per million btu content, unless the clean coal 
facility does not use gasification technology and was operating as a conventional 
coal-fired electric generating facility on June 1, 2009 (the effective date of Public 
Act 95-1027). 
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Given the statutory definition of clean coal facility, it is clear that a clean coal facility is 

not limited to the initial clean coal facility as the ARES argue. (ICEA Comments on Draft 

Plan, p. 6)  Therefore, based upon a plain reading of the definition for clean coal facility, 

if FutureGen2.0 otherwise meets the requirements of a "clean coal facility" set forth in 

Section 1-10 of the IPA Act, that being:  (1) primarily uses coal as feedstock: (2) meets 

certain carbon capture and sequestration requirements; (3) does not exceed certain 

emission rates for sulfur dioxide, nitrogen oxides, carbon monoxide, particulates and 

mercury; and (4) uses the appropriate coal, then ARES must source electricity from 

FutureGen2.0 assuming the Commission approves the sourcing agreement. 

 For the same reasons discussed above, it is Staff's position that the utilities 

(ComEd and Ameren) are also obligated to enter into the sourcing agreement.  In other 

words, either all or none of the utilities and alternative retail electric suppliers that are 

required to comply with Section 1-75(d) of the IPA Act and Section 16-115(d)(5) of the 

PUA, respectively, should be required to enter into a Commission-approved sourcing 

agreement with FutureGen2.0.  However, given the number of certified ARES, Staff 

recognizes the administrative burden that it would place on FutureGen2.0, Commission 

Staff, and the ARES, themselves, if a separate sourcing agreement were required for 

each and every ARES, as well as for ComEd and Ameren.  An alternative approach 

would be for the FutureGen2.0 to contract only with ComEd and Ameren, but for the 

Commission to permit ComEd and Ameren to recover the costs of those FutureGen2.0 

purchases from all of their retail customers (regardless of their retail supplier), through a 

competitively neutral charge.  While this alternative approach is not explicitly sanctioned 

by 1-75(d)(5) of the IPA Act or Section 16-115 of the PUA, it is clearly consistent with 
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the intent of the legislature that all customers equally bear the costs and benefits of the 

State's clean coal portfolio standard.  For the same reason, Staff believes that the 

Commission may require, not only the utilities' "eligible retail customers," but also those 

utility customers served on hourly pricing tariffs, to bear the costs and benefits of the 

State's clean coal portfolio standard.4   

c. The Commission should resolve all substantive issues 
associated with the sourcing agreement prior to the 
agreement being approved.  

 The Plan states:  

 While Appendix IV contains an agreement reflective of discussions up to 
the time of submitting this Plan to the Commission, the IPA understands that not 
all potential parties are currently in agreement regarding the terms of the 
sourcing agreement and that it may change somewhat over the course of the 
Commission's docketed proceeding.  The IPA requests Commission approval of 
the final proposed sourcing agreement once agreed upon by all affected parties 
and inclusion of this resource within the context of approving the 2013 
Procurement Plan.  Additionally, it requests the Commission approve the 

                                            
4
 As the IPA states:   

As a corollary to the Commission's wide-ranging review powers over the sourcing agreement, the 
IPA believes the Commission has the authority to determine whether it should require that the 
facility's output be divided amongst utilities and ARES in a competitively neutral manner.  That 
outcome would be consistent with long-standing Commission policies supporting competition, which 
the Commission has specifically applied to consideration of clean coal sourcing agreements. (See, 
e.g., ICC Docket No. 11-0710, Final Order on Rehearing dated July 11, 2012 at 30 (applying cost-
causation principles to clean coal sourcing agreement).)  If, based on the arguments of interested 
parties or the Commission's own determination, the Commission identifies modifications that would 
make the FutureGen 2.0 sourcing agreement competitively neutral, the IPA believes that Section 1-
75(d)(5) of the IPA Act would allow the Commission to order such changes. 

In addition, the IPA assumes that the Commission does have the authority to bind non-utility 
counterparties, based on Section 16-115(d)(5) of the Public Utilities Act.133 As the ultimate 
approving authority, the IPA believes the Commission must determine 1) which of ComEd and 
Ameren's customers must purchase the output from FutureGen 2.0, 2) the allocation of FutureGen 
2.0's output among the entities required to purchase; and 3) a mechanism to obligate current and 
future non-utilities to purchase any share of the output from FutureGen 2.0.  The IPA requests that 
the Commission approve a sourcing agreement for bundled service customers and ARES 
customers, and hourly load customers in a competitively neutral manner, utilizing either a rulemaking 
or (in cooperation with stakeholders) utility tariffs to ensure current and future customers are bound 
while minimizing administrative burden on all parties. 

IPA Plan, p. 76. 



Docket No. 12-0544 
Staff Objections to 

Sept 28, 2012 IPA Procurement Plan 

17 

justness, reasonableness and prudence of the prices or changes in prices under 
the agreement. 

IPA Plan, p. 78. 

 Hence, according to the IPA, the proposed sourcing agreement is not yet an 

"agreement" (in the usual sense of the word), but the IPA apparently expects that there 

will come a point at which there will be a "final proposed sourcing agreement … agreed 

upon by all affected parties."  Staff agrees that the Commission should not approve a 

sourcing agreement before all substantive issues have been resolved.  However, this 

will never happen if the Commission waits for all affected parties to reach an accord.  

There are approximately 70 ARES, two utilities, and one FutureGen2.0, just counting 

the parties directly affected.  In addition, there will be, at least the Staff, and quite 

probably several other parties with a legitimate interest in the sourcing agreement.  The 

sourcing agreement is an extremely complex agreement, which warrants a more 

thorough investigation than the review that can be accomplished within the timeframe 

provided for the Commission to approve the Plan.  Attempting to address any 

shortcomings in the sourcing agreement within that timeframe is likely to result in the 

Commission approving a sourcing agreement that contains provisions that are 

confusing and unworkable, which would ultimately harm ratepayers.   
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2. Approval of the proposed procurement of electricity from 
FutureGen2.0 has not yet been shown to contribute to the 
objectives set forth in Section 16-111.5(d)(4) of the PUA, which 
requires a demonstration that the proposed procurement will 
"ensure adequate, reliable, efficient, and environmentally 
sustainable electric service at the lowest cost over time, taking 
into account any benefits of price stability" (220 ILCS 5/16-
111.5(d)(4)). 

 Based on information provided in the Plan, Staff concludes that it has yet to be 

demonstrated that the proposed procurement of electricity from FutureGen2.0 will 

contribute to the objectives set forth in Section 16-111.5(d)(4) of the PUA, which require 

a showing that the proposed procurement will "ensure adequate, reliable, efficient, and 

environmentally sustainable electric service at the lowest cost over time, taking into 

account any benefits of price stability."  In Appendix IV to the IPA Plan, following the 

draft Sourcing Agreement, there is a document entitled, "FutureGen 2.0: Oxy-

combustion Power Plant Project, Project Cost and Ratepayer Impacts, Reference Case 

Cost of Electricity," dated September 28, 2012, and copywritten by the FutureGen 

Alliance.  In this document, the FutureGen Alliance shows that over a 30 year contract 

term, recovering the costs of the project from consumers is likely to increase retail rates 

in each and every year, and those rate increases generally go up over time. (See the 

chart of ratepayer impacts on page 9 of 12).  The average impact on retail rates, 

according to the report, is $1.505/MWh. 

 Since the electric output of FutureGen2.0 will be modest, the average price of 

that output will be well in excess of $1.505/MWh.  In nominal terms, the average price of 

the output is not shown in the report.  However, the average price is shown in 

"levelized" terms, using both an 8% discount rate and a 10% discount rate, and stated 

in real (inflation adjusted) 2012$.  A levelized price is a type of weighted average price, 
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where the time value of money is taken into account, by discounting the value of later 

cash flows.  It is derived in such a way that, if the levelized price were to prevail 

throughout the period in question (in this case, 30 years), the net present value would 

be the same as the net present value resulting from application of the actual, variable 

levels of the prices.  With an 8% discount rate, the levelized price according to the 

FutureGen Alliance's report, is $148 per MWh in 2012$ (although Staff has reason to 

believe that the levelized price is at least 8% greater than this).  In contrast, average 

spot market prices at the Illinois Hub were $26.05 in 2009, $31.39 in 2010, $31.93 in 

2011, and $27.51 in 2012 (through August).  Futures prices for the remaining months in 

2012 are all below $30 per MWh.  Based on the most recent long-term Energy 

Information Administrative forecast, Staff expects electricity prices will increase over the 

next 20 years, but will remain well below $148 per MWh in 2012$.  

 These are not insignificant issues. Staff believes that FutureGen2.0 must, if it is 

able to do so, make a strong demonstration in its Reply Comments regarding the 

manner in which the propsed sourcing agreement will ensure adequate, reliable, 

affordable, efficient, and environmentally sustainable electric service at the lowest total 

cost over time, taking into account any benefits of price stability. 

3. If the Commission approves the proposed procurement of 
electricity from FutureGen2.0, since FutureGen2.0 will be 
insulated from competition, the Commission should establish an 
administrative process to ensure that FutureGen2.0's prices are 
just and reasonable.  

 If the Commission approves the Plan's proposed procurement of power from 

FutureGen2.0, then Staff recommends that steps be taken to ensure that 

FutureGen2.0's prices are just and reasonable.  In particular, even if FutureGen2.0 
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prices prove to be well above market prices otherwise available to load serving entities, 

there is no question that FutureGen2.0's prices must not be above a cost-based 

benchmark, and that FutureGen2.0's prices must reflect its costs.  Unlike other IPA 

procurements that have been conducted over the last several years, the proposed 

FutureGen2.0 procurement is not a competitive procurement.  In this instance, a 

benchmark is arguably more important, as well as more complex, than it has been in all 

previous procurements.  Furthermore, a benchmark, alone, will not suffice to ensure 

that FutureGen2.0's prices reflect only its costs.  Thus, in addition to the required 

benchmark, Staff proposes that FutureGen2.0 be subject to periodioc audits and 

reconciliation proceedings, as discussed, below. 

a. Comparisons to benchmarks  

 The IPA clearly recognizes, and correctly so, that FutureGen2.0's prices cannot 

exceed a cost-based benchmark, which is created by the IPA's procurement 

administrator.  A similar benchmark requirement exists and has been implemented for 

all other IPA procurements on behalf of ComEd and Ameren.  However, to date, it has 

been possible to compare those benchmarks to concrete price proposals by suppliers.  

When bids were received for energy contracts last spring and analyzed by the 

procurement administrators, they included actual firm known prices.  In contrast, the 

draft sourcing agreement for FutureGen2.0 that is attached to IPA Plan contains only 

formulas (no known prices).  If and when that contract is executed, it will still contain 

only formulas (no known prices).  Periodically, the formulas will be used by 

FutureGen2.0 to derive prices, but they will only be temporary.  As the sourcing 

agreement is currently conceived, FutureGen2.0's actual prices will change throughout 
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the 30 year term.  There is no assurance that the price at any one time over the 30 year 

term, or the average price over that term, will eventually prove to be below a benchmark 

price that is established just once at the start of the procurement.  Thus, it is Staff's 

recommendation that, throughout the term of the sourcing agreement, FutureGen2.0 

contract prices continue to be compared to cost-based benchmarks, according to a 

methodology to be developed by the IPA's procurement administrator.   

b. Audits 

 Staff also proposes that FutureGen2.0 be required to annually certify in an 

internal audit report that the costs that it proposes to be included in the Contract Price 

Adjustment ("CPA") reconciliation, recommended below, are in compliance with the 

sourcing agreement in all material respects.  The audit report should be filed with the 

Chief Clerk on the Comission's e-docket system, with a copy to the Commission's 

Manager of the Accounting Department, no later than the date of the reconciliation of 

CPA statement discussed below.  Workpapers from such audits would be made 

available to the Commission and its Staff.  The audit would be used as a tool to aid Staff 

in its review of the annual reconciliation of revenues with costs.  It would provide a level 

of assurance that FutureGen2.0 is in compliance with the agreement, or in the 

alternative, discover errors and recommend adjustments. 

c. Periodic reconciliation proceedings  

 Staff also recommends that the Commission require FutureGen2.0 to initiate, 

through a petition, annual proceedings to reconcile revenues with costs included in the 

CPA.  FutureGen2.0 should be required to include with its petition a statement of costs 

with the Commission that identifies and provides calculations of each component of the 
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CPA as defined in section 5.2(d)(viii) of the draft sourcing agreement.  Staff 

recommends that the Commission utilize such proceedings to determine whether the 

reported revenues and costs are adequately supported by proper documentation, in 

conformity with generally accepted accounting practices, and consistent with the 

sourcing agreement.  Costs not adequately supported by proper documentation should 

be disallowed, errors should be corrected, and any needed refunds or surcharges 

identified through the proceeding.   

4. If the Commission approves the proposed procurement of 
electricity from FutureGen2.0, the Commission should require 
modifications to the proposed sourcing agreement. 

a. Not all of the provisions of Section 1-75(d)(3) of the IPA Act 
are mandatory for a FutureGen2.0 sourcing agreement.  

Under Section 1-75(d)(5) of the IPA Act, the Commission and the IPA are 

required to consider sourcing agreements covering electricity generated by power 

plants that were previously owned by Illinois utilities that have been converted into clean 

coal facilities as defined under Section 1-10. (20 ILCS 3855/1-75(d)(5))  The term 

sourcing agreement is defined under the IPA Act as follows: 

"Sourcing agreement" means (i) in the case of an electric utility, an agreement 
between the owner of a clean coal facility and such electric utility, which 
agreement shall have terms and conditions meeting the requirements of 
paragraph (3) of subsection (d) of Section 1-75, (ii) in the case of an alternative 
retail electric supplier, an agreement between the owner of a clean coal facility 
and such alternative retail electric supplier, which agreement shall have terms 
and conditions meeting the requirements of Section 16-115(d)(5) of the Public 
Utilities Act, and (iii) in case of a gas utility, an agreement between the owner of 
a clean coal SNG brownfield facility and the gas utility, which agreement shall 
have the terms and conditions meeting the requirements of subsection (h-1) of 
Section 9-220 of the Public Utilities Act. 

 
(20 ILCS 3855/1-10 - Sourcing Agreement) (emphasis added)   
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Since the definition of sourcing agreement is organized as to those between utilities and 

clean coal facilities; and alternative retail electric suppliers ("ARES") and clean coal 

facilities, Staff will address each agreement separately. 

i. Utility and FutureGen2.0 Sourcing Agreements 

Section 1-75(d)(3) of the IPA Act concerns the initial clean coal facility's sourcing 

agreement.  Section 1-75(d)(3) sets out approximately twenty-two requirements for 

terms and conditions for sourcing agreements with the initial clean coal facility.  The 

requirements concern the following four general topics for the terms and conditions: 

Formula Contract Price, 1-75(d)(3)(A)(i) and (ii); Power Purchase Provisions, 1-

75(d)(3)(B)(i)-(iv); Contract for Differences Provisions, 1-75(d)(3)(C)(i)-(iii), and General 

Provisions, 1-75(d)(3)(D)(i)-(xiii).  With respect to sourcing agreements between utilities 

and FutureGen2.0 it is Staff's position that some but not all of the twenty-two clean coal 

sourcing agreement requirements for terms and conditions are mandatory for sourcing 

agreements between a utility and FutureGen2.0.  (See Attachment A for a complete 

description of each relevant requirement of the IPA Act.)  For those which are not 

mandatory under the IPA Act, it is Staff's position that the Commission may still impose 

those requirements for terms and conditions or similar types of terms and conditions, or 

other terms and conditions, if the Commission determines that the requirements are 

necessary to ensure that the costs covered by the sourcing agreement are "prudent and 

reasonable." Pursuant to Section 1-75(d)(6), costs incurred pursuant to a contract 

entered into under subsection (d) are deemed prudently incurred and reasonable in 

amount. (20 ILCS 5/3855/1-75(d)(6)) 
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As discussed earlier in these Comments, when interpreting a statute the best 

evidence of the legislature's intent is the language of the statute, which must be given 

its plain and ordinary meaning. People v. Fink, 91 Ill.2d 237, 239 (1982)  Where 

statutory language is clear it must be given effect. Hadley v. Illinois Department of 

Corrections, 224 Ill.2d 365,371 (2007); GMC v. State Motor Vehicle Review Board, 224 

Ill. 2d 1, 13 (2007).  Staff's position concerning the twenty-two requirements for terms 

and conditions for the sourcing agreement is consistent with those legal principles.  A 

review of Section 1-75(d)(3) shows that some of the twenty-two requirements 

specifically refer to the initial clean coal facility, while others refer to clean coal facilities 

in general.  The following requirements refer to the initial clean coal facility specifically 

and not clean coal facilities generally, and therefore are not mandatory for 

FutureGen2.0 and utility sourcing agreements: (A)(i), (A)(ii), (B)(iii), (C)(i), (C)(ii), (D)(iv), 

(D)(v), (D)(vii), and (D)(x).  The following requirements for terms and conditions do not 

refer to the initial clean coal facility specifically but rather refer to clean coal facilities 

generally and therefore are mandatory requirements for utility/FutureGen2.0 sourcing 

agreements: (B)(i), (B)(ii), (B)(iv), (C)(iii), (D)(i), (D)(ii), (D)(iii), (D)(vi), (D)(viii), (D)(ix), 

(D)(xi), (D)(xii), and (D)(xiii).  As discussed above, while some requirements may not be 

mandatory under Section 1-75(d)(3) of the IPA Act the requirements may be still be 

approved by the Commission as terms and conditions for the sourcing agreement if the 

Commission finds them necessary to ensure that the costs incurred under the sourcing 

agreement are prudently incurred and reasonable in amount, given that costs incurred 

pursuant to a contract entered into under subsection 1-75(d) of the IPA Act approved by 
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the Commission are deemed prudently incurred and reasonable in amount. (20 ILCS 

3855/1-75(d)(6)) 

ii. ARES and FutureGen2.0 Sourcing Agreements 

With respect to sourcing agreements between ARES and FutureGen2.0 Section 

16-115(d)(5)(iii) of the PUA provides that: 

…the required sourcing of electricity generated by clean coal facilities, other than 
the initial clean coal facility, shall be limited to the amount of electricity that can be 
procured or sourced at a price at or below the benchmarks approved by the 
Commission each year in accordance with item (1) of subsection (c) and items (1) 
and (5) of subsection (d) of Section 1-75 of the Illinois Power Agency Act; 

 

(220 ILCS 5/16-115(d)(5)(iii)) 

As clearly required by the IPA Act and PUA, the sourcing agreement between 

FutureGen2.0 and ARES must include a provision that limits the amount of electricity to 

that which can be sourced at or below the cost-based benchmark developed by the 

procurement administrator, after consultation with Commission Staff, IPA Staff, the 

procurement monitor and reviewed and approved by the Commission. (20 ILCS 3855/1-

75(d)(5)); 220 ILCS 5/16-115(d)(5)) 

In addition Section 16-115(d)(5)(iv) provides in part that: 

…all alternative retail electric suppliers shall execute a sourcing agreement to 
source electricity from the initial clean coal facility, on the terms set forth in 
paragraphs (3) and (4) of subsection (d) of Section 1-75 of the Illinois Power 
Agency Act, … 
 

Therefore, similar to the FutureGen2.0 and utility sourcing agreement, some of 

the requirements in Section 1-75(d)(3) of the IPA Act are mandatory for ARES and 

FutureGen2.0 sourcing agreements whereas some may be imposed by the 
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Commission.  As discussed above, the following requirements refer to the initial clean 

coal facility specifically and not clean coal facilities generally, and therefore are not 

mandatory for FutureGen2.0 and ARES sourcing agreements: (A)(i), (A)(ii), (B)(iii), 

(C)(i), (C)(ii), (D)(iv), (D)(v), (D)(vii), and (D)(x).  The following requirements for terms 

and conditions do not refer to the initial clean coal facility specifically but rather refer to 

clean coal facilities generally and therefore are mandatory requirements for 

FutureGen2.0 and ARES sourcing agreements: (B)(i), (B)(ii), (B)(iv), (C)(iii), (D)(i), 

(D)(ii), (D)(iii), (D)(vi), (D)(viii), (D)(ix), (D)(xi), (D)(xii), and (D)(xiii).  Again, while some 

requirements may not be mandatory under Section 1-75(d)(3) of the IPA Act the 

requirements may be still be approved by the Commission as terms conditions for the 

sourcing agreement if the Commission finds them necessary to ensure that the costs 

incurred under the sourcing agreement are prudently incurred and reasonable in 

amount, given that costs incurred pursuant to a contract entered into under subsection 

1-75(d) of the IPA Act approved by the Commission are deemed prudently incurred and 

reasonable in amount. (20 ILCS 3855/1-75(d)(6)) 

Section 1-75(d)(4) specifically refers to the effective date of the sourcing 

agreements for the initial clean coal facility.  Subsection (d)(4) goes on to discuss 

certain reports and a General Assembly approval all of which could only apply to the 

initial clean coal facility.  Accordingly, subsection 1-75(d)(4) of the IPA Act is not a 

mandatory requirement for the FutureGen2.0 and ARES sourcing agreement.  
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b. The sourcing agreement should provide FutureGen2.0 with 
an incentive to curtail production when its variable costs 
(net of revenues from the sale of capacity, ancillary 
services, and other products) exceed the market price of 
electricity.   

 It is clear from the FutureGen Alliance report cited earlier -- "FutureGen 2.0: Oxy-

combustion Power Plant Project, Project Cost and Ratepayer Impacts, Reference Case 

Cost of Electricity," dated September 28, 2012 – a large portion of FutureGen2.0's costs 

are likely to be variable costs.  That is, they are costs for fuel and other consumables 

and variable O&M.  When the plant is operating, these variable costs are being incurred 

by FutureGen2.0 and subsequently by its buyers and ratepayers.  When the plant is not 

operating, these variable costs are not incurred.  However, the same is true of certain 

revenues that FutureGen2.0 would credit to its buyers and then to ratepayers.  This is 

likely to include at least some capacity payments and ancillary service payments.  Even 

if buyers continued to pay for all the fixed costs of FutureGen2.0 (like the return of and 

on capital and any fixed O&M costs), ratepayers would be better off receiving no output 

from the FutureGen2.0 plant whenever the market price of electricity is below the 

FutureGen2.0's variable costs (net of the type of revenues described above).  Thus, it 

would be Staff's recommendation that the sourcing agreement be modified to allow 

FutureGen2.0 to continue recovering from the buyers the fixed costs component of the 

rate, during periods when the market price of electricity is below the FutureGen2.0's 

variable costs (net of the type of revenues described above).  While this is a simple 

idea, and one that could save billions of dollars, it is not necessarily simple to 

incorporate into the sourcing agreement.  As Staff continues to work on the problem, 

Staff encourages interested parties to do the same.  
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c. The term of the sourcing agreement (meaning the number of 
years over which the buyers would be responsible for 
purchasing electricity from FutureGen2.0) should be no 
greater than 15 years. 

 As previously noted, a significant share of the costs of FutureGen2.0 are not 

fixed costs, but are variable costs.  Staff expects those variable costs (net of revenues 

from the sale of capacity, ancillary services, and other products), when averaged over 

the course of each year, will exceed the average market price of electricity throughout 

the term of the contract.  Thus, the most straightforward way to save billions of dollars 

for consumers is to limit the term of the sourcing agreement.  According to Staff's 

analysis, a term of 15 years (as opposed to 30 years) would save ratepayers over $3 

billion, even if the capital cost recovery component of the FutureGen2.0's rates is set so 

that FutureGen2.0 is allowed to recover a return of and on its entire investment over 

those 15 years.  

d. The sourcing agreement should provide FutureGen2.0 with 
additional incentives to control costs, as well as to 
maximize revenues from the sale of capacity, ancillary 
services, and other products, when the market price of 
electricity exceeds FutureGen2.0's variable costs (net of 
revenues from the sale of capacity, ancillary services, and 
other products).  For instance, the sourcing agreement 
should limit FutureGen2.0's actual annual rates, not only by 
the rate cap limits set forth in the statute, but also by the 
Commission-approved cost benchmark set forth in the 
statute. 

 The draft sourcing agreement included with the IPA Plan is, in some ways, a 

promiss that FutureGen2.0 will only charge what it actually costs for it to produce 

electricity.5  However, that promise is of little solace to the buyers and to ultimate 

                                            
5
 Subjecting FutureGen2.0 to periodic audits and reconciliation proceedings will help ensure that it will only 

recover its actual costs. 
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consumers if there are inadequate incentives for FutureGen2.0 to control those costs.  

One incentive is already present in the draft sourcing agreement (and the law).  The 

rates charged by FutureGen2.0 may not cause retail rates to increase by more than 

$2.382/MWh for ComEd's eligible retail customers and $2.169/MWh for Ameren's 

eligible retail customers.  It is Staff's understanding that FutureGen2.0 intends for these 

limits to be used to limit the rates charged by FutureGen2.0, and that the same rates 

would apply to both eligible retail customers and all other customers (e.g., those served 

by ARES).  While Staff does not dismiss this incentive, Staff points out that, given the 

small size of FutureGen2.0, these limits are not significant constraints on 

FutureGen2.0's prices.  For instance, at 2011 sales levels, and at the level of output 

expected by FutureGen2.0, the FutureGen2.0 average cost would have to rise to a level 

over $230/MWH, before it would run afoul of the $2.382/MWH retail price increase cap 

for ComEd customers.  That would be more than 750% of current market price levels 

and more than 150% of the projected levelized cost (at an 8% discount rate, expressed 

in real 2012 dollars) as reported in the FutureGen Alliance report, cited earlier. 

 Another way to provide an incentive to control costs that has already been 

recommended by Staff:  continue to compare the FutureGen2.0 contract price to a cost-

based benchmark throughout the term of the contract.  If FutureGen2.0's prices stray 

above the benchmark, then the prices would be adjusted downward by the degree 

necessary to reach equality.  This provides a strong incentive for FutureGen2.0 to 

always be striving to control its costs, since failing to do so increases the risk of such 

price adjustments.  
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e. Various provisions of the draft sourcing agreement 
concerning capital costs should be modified  

The Plan seeks Commission approval of the sourcing agreement "so that financing for 

the unfunded portion of the project can be secured and to allow pre-commercial operation date 

work on the project to proceed."  (Plan, p. 75)  As Staff will explain, Section 5.2(b) of the 

sourcing agreement, as provided below, is both confusing and unworkable.  Moreover, the 

proposed minimum rate of return is excessive given there will be reconciliations that 

significantly lower the degree of operating risk associated with the FutureGen2.0 project (the 

"Project").  Thus, Staff recommends the Commission adopt Staff's proposed replacement 

language for this Section 5.2(b) of the sourcing agreement, as provided herein.  Section 

5.92(b) of the sourcing agreement currently reads: 

Seller shall request the Commission to, within 120 Days of the 
approval of this agreement, determine a rate of return for the 
Project based on a capital structure consisting of 55% debt and 
45% equity, assuming a level capital recovery methodology as 
described in Attachment A to Exhibit 5.2(d).  Seller shall request 
that the Commission's determination of the rate of return take into 
account (i) rates of return received by clean coal generation 
facilities similar to the Project inside or outside of Illinois; (ii) lender 
requirements for debt service coverage ratios; (iii) the rate that the 
Commission deems sufficient for the Project to attract capital; (iv) 
other customary financing requirements; and (v) the need to protect 
Illinois ratepayers.  Seller shall request that the rate of return will be 
no lower than the weighted average authorized total rates of return 
of the electric utilities in accordance with their original cost rate 
base for their electric distribution assets as of January 1, 2013.  
Seller shall request that, notwithstanding the minimum rate of return 
established in the preceding sentence, the rate of return be no 
greater than the rate of return based on a 55% debt and 45% equity 
capital structure with cost of debt being the actual average cost, 
including all associated costs and fees, of the Project debt, and the 
cost of equity being 11.5%.  Seller shall request that the rate of 
return for the Project be adjusted 6 Months prior to the anticipated 
Commercial Operation Date to account for changes in (i) the 
applicable 30-Year Treasury rate and (ii) the credit spread between 
the applicable 30-Year Treasury rate and senior unsecured debt 
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rated "Baa3" from Moody's and "BBB-" from S&P.  The rate of 
return will apply for the term of this agreement and will not be 
subject to change except for the one-time adjustment to reflect 
changes in the applicable 30-year Treasury rate and debt credit 
spreads described in this Section 5.2(b). 

 

First, Staff objects to a window of 120 Days for the Commission to establish a just and 

reasonable rate of return for the Project.  In Docket No. 11-0710, the Commission was directed 

to approve a return on equity under a sourcing agreement for the clean coal substitute natural 

gas ("SNG") brownfield facility, including a reasonable return on equity, taking into account the 

return on equity being received by developers of similar facilities in or outside of Illinois, within 

60 days after receiving the final draft sourcing agreement from the IPA.  (Interim Order, Docket 

No. 11-0710, December 7, 2011, p. 2)  In that case, the Commission concluded: 

The Commission finds itself in novel territory. The Public Act 
charges the Commission to set a return on equity taking into 
account "the return on equity being received by developers of 
similar facilities in or outside of Illinois, the need to balance an 
incentive for clean-coal technology with the need to protect 
ratepayers from high gas prices, the risks being borne by the clean 
coal SNG brownfield facility in the final draft sourcing agreement, 
and any other information that the Commission may deem 
relevant…" 

 
However, the Commission is unable to set a return on equity in any 
fashion approaching its normal method of setting a return on equity. 
That is, in the context of a rate case with parties submitting 
testimony and exhibits, offering up expert witnesses for cross-
examination and a proper briefing schedule. The approach offered 
by the Public Act restricts the ability of the Commission to properly 
analyze and set a return on equity. Parties have noted, and the 
statute allows, the Commission to look outside of Illinois for relevant 
information. The Commission notes that Indiana has a similar 
project under review proposed by the same parent company as is 
involved here (Leucadia). Indiana apparently has undergone a 
several month proceeding wherein parties were able to properly 
assess the project and its attributes. (Cause No. 43976 before the 
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Indiana Utility Regulatory Commission). Illinois has not had that 
luxury under the deadlines imposed by the statute. 

 
(Interim Order, Docket No. 11-0710, December 7, 2011, p. 9) 

 

In the instant proceeding, the Commission should not adopt a deadline that would cause it to 

be in the same position it was in for Docket No. 11-0710.  Doing so would hinder rather than 

assist the Commission's ability to investigate a just and reasonable rate of return for the 

Project. 

Second, Staff objects to defining the ratemaking capital structure within the sourcing 

agreement because the Commission has not yet seen the Project's actual capital structure, 

which will differ from the hypothetical capital structure set forth in the sourcing agreement.  

Similarly, Staff opposes using that hypothetical capital structure to calculate the maximum 

allowable rate of return pursuant to the sourcing agreement, because it serves no useful 

purpose.  Furthermore, there is no analysis that supports the reasonableness of an 11.5% rate 

of return on common equity in conjunction with a hypothetical capital structure comprising 55% 

debt and 45% common equity. 

Third, the provision stating, "assuming a level capital recovery methodology as 

described in Attachment A to Exhibit 5.2(d)" is unnecessary and confusing since it does not 

relate to the rate of return.  Rather, the rate of return would be one input to the level capital 

recovery methodology. 

Fourth, Staff objects to three of the five criteria outlined in the following sentence 

included in Section 5.2(b) of the sourcing agreement.  Requesting the Commission "take into 

account… rates of return received by clean coal generation facilities similar to the Project 

inside or outside of Illinois" is meaningless and should be deleted.  In Docket No. 11-0710, the 
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IPA itself could not identify any such facilities.  Hence, Staff finds it odd that the IPA would 

include that same criterion in this sourcing agreement.  Specifically, the Commission's Order in 

Docket No. 11-0710 states: 

The IPA notes that it is required to submit to the Commission a 
recommendation of an appropriate return on equity associated with 
the SNG facility proposed to be developed by CCE. The IPA states 
that in the absence of comparables or proxy companies, it 
examined the authorized rates of return on equity for a large set of 
regulated electric and natural gas utilities.  

 
(Interim Order, Docket No. 11-0710, December 7, 2011, p. 3) 
 

Further, even if such facilities could be identified, their similarity to FutureGen2.0 would be a 

function of the terms of their sourcing agreements, the necessary analyses thereof adding 

magnitudes of complexity to the rate of return determination.   

 It is also unnecessary to request the Commission to "take into account…lender 

requirements for debt service coverage ratios" since that criterion is a subset of the 

Commission's assessment of the Project's ability to attract capital.  Finally, the criterion 

regarding "other customary financing requirements" is so vague that it would not assist the 

Commission in determining a just and reasonable rate of return. 

Fifth, Staff objects to the proposed minimum rate of return, as provided in Section 5.2(b) 

of the sourcing agreement.  Staff assumes that this is meant to establish a minimum rate of 

return for the Project, which would equal the overall rate of return on rate base for Ameren and 

ComEd (together, the "electric utilities").  However, the overall rate of return for the electric 

utilities includes an embedded cost of debt and credit facility fees that will differ from the cost 

of debt for the Project.  In fact, the utilities' embedded costs of debt include indebtedness 

incurred as much as 30 years ago and some that the electric utilities incurred at inflated 
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interest rates during the financial crisis at the end of 2008.  Further, all the electric utilities' debt 

was incurred under operating risks that were significantly different than that contemplated in 

the Project's sourcing agreement.6  Consequently, no relationship exists between the 

embedded costs of debt of the electric utilities' debt and the cost that the Project will incur. 

Sixth, Staff recommends striking the following sentence in Section 5.2(b) of the sourcing 

agreement:  

Seller shall request that the rate of return for the Project be 
adjusted 6 Months prior to the anticipated Commercial Operation 
Date to account for changes in (i) the applicable 30-Year Treasury 
rate and (ii) the credit spread between the applicable 30-Year 
Treasury rate and senior unsecured debt rated "Baa3" from 
Moody's and "BBB-" from S&P. 

 
Staff finds this sentence to be problematic because it cannot be implemented.  That is, Staff is 

not aware of a publication that provides the type of data required in the preceding sentence.  

Although Reuters publishes credit spreads for notched ratings (e.g., separate credit spreads 

for BBB+/Baa1, BBB/Baa, and BBB-/Baa3), it does not limit its bond spreads to senior 

unsecured debt.  Further, the Commission cannot be certain such data will be available in 4 to 

5 years, when the rate of return could be adjusted.  Further, no analysis has been provided to 

support adjusting the cost of common equity by using basis point for basis point changes in 30-

year bond yields.  The relationship between changes in the cost of common equity and 

changes in 30-year bond yields varies over time but historically has been closer to a one to two 

ratio (i.e., one basis point change in the cost of common equity for each two basis points 

change in 30-year bond yields) than a one to one ratio.   

                                            
6
 For example, until recently, the electric utilities had nothing similar to the sourcing agreement's Contract Price 

Adjustment ("CPA"). 
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 Staff also objects to adjusting the cost of the debt component of the Project's rate of 

return using market data.  Rather, Staff expects the debt component of the facility's rate of 

return would be its actual cost of debt, subject to the Commission's determination of prudence 

and reasonableness.  Importantly, it is not clear from Section 5.2(b) whether the final 

adjustment is subject to the maximum rate of return specified in the preceding sentence.  

Unless a final adjustment is subject to the maximum rate of return, then that maximum limit 

serves no purpose whatsoever. 

Despite those problems, Staff recognizes that defining a lower boundary on the 

Project's rate of return on common equity within the sourcing agreement could assist in 

securing financing for the unfunded portion of the project and allow pre-commercial operation 

date work on the project to proceed.  (Plan, p. 75)  Staff also recognizes that the delay 

between the time financing must be secured and the Project completion date may warrant 

adjusting the rate of return closer to the Commercial Operation Date. 

Those goals could be accomplished expeditiously by setting the rate of return on 

common equity (not overall rate of return on investment) using the  published U.S. Treasury 

yield (or average of published time-adjacent U.S. Treasury yields) whose term to maturity best 

approximates the capital recovery period established by the Commission,7 plus 300 basis 

points.8  That formula could be updated to calculate the final rate of return on common equity 

six month prior to the anticipated Commercial Operation Date.  Using a formulaic rate of return 

on common equity would allow the Commission to issue a confirming order within 180 days, 

                                            
7
 For example, if the level capital cost recovery period is reduced to 15 years, the present value-weighted average time 

for recovery of investment would be around 10 years. 

8
 The appropriate equity risk premium cannot be measured with precision.  For the 300 basis point estimate, Staff started 

with the 580 basis point equity risk premium specified in Section 16-108.5(c)(3) and reduced it in recognition of factor 

CPA from the sourcing agreement, which effectively eliminates all major sources of operating risk except one:  prudence 

and reasonableness. 
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which is closer to the 120 Days schedule contemplated in the sourcing agreement, subject to 

the 11.50% cap on the rate of return on common equity described in Section 5.2(b).  If the 

Commission is persuaded to authorize a rate of return on common equity for the Project by 

mid-year 2013, then Staff offers the following replacement language for Section 5.2(b) of the 

sourcing agreement, which would assist in implementing Staff's proposal: 

Seller shall request the Commission to, within 180 Days of the 
approval of this agreement, determine a rate of return on common 
equity for the Project that equals the sum of (1) the average 2012 
monthly yield of the U.S. Treasury bond with a term to maturity that 
best approximates the present value-weighted capital recovery 
period established by the Commission and (2) 300 basis points.  
The final rate of return will apply for the term of this agreement and 
will not be subject to change except for a one-time adjustment to 
the rate of return on common equity using the formula provided 
above, replacing the average monthly 2012 U.S. Treasury bond 
yield with the average monthly U.S. Treasury bond yield for the 
preceding calendar year, which will occur 6 Months prior to the 
anticipated Commercial Operation Date; however, in no case shall 
the rate of return on common equity exceed 11.5%.  The final rate 
of return will apply for the term of this agreement and will not be 
subject to change. 

 

However, if the Commission is persuaded to more thoroughly investigate the rate of return on 

common equity for the Project, then Staff recommends revising the sourcing agreement to 

provide eleven months for the Commission to determine a rate of return of return, which is the 

time allotted the Commission to establish just and reasonable rates for Illinois public utilities.  

(220 ILCS 5/9-201)  Under this alternative proposal, Staff would not oppose using a formula to 

establish a lower boundary for a rate of return on common equity for the Project (rather than 

an overall rate of return).  Further, Staff recommends including a cap on the final rate of return 

on common equity since the cost of common equity does not change with 30-year bond yields 
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on a one to one basis.  Therefore, Staff offers the following replacement language to require a 

fully litigated ratemaking proceeding pursuant to Section 5.2(b) of the sourcing agreement: 

Seller shall request the Commission to, within eleven months of the 
approval of this agreement, determine a just and reasonable rate of 
return for the Project.  Seller shall request that the final rate of 
return on common equity will be no lower than the sum of (1) the 
average 2012 monthly yield of the U.S. Treasury bond with a term 
to maturity that best approximates the present-value weighted 
capital recovery period established by the Commission and (2) 300 
basis points.  Seller shall request that the final rate of return on 
common equity be no greater than 11.5%.   

 
 Under the 180 day proposal, the rate of return on common equity would be set by 

formula whereas under the eleven month proposal, only the minimum rate of return 

would be set by formula.  Under either of Staff's proposals, the Commission would not 

determine the capital structure and cost of debt for the project in 2013.  Placing a floor 

on the rate of return on common equity should be sufficient for the purpose of facilitating 

the securing of financing for the unfunded portion of the project whereas placing a 

ceiling on the rate of return on common equity is intended to safeguard ratepayers.  

Staff reaches this conclusion given that:  (1) January 2013 interest rates will be out of 

date by the time the Project goes into service; and (2) capital structure and cost of debt 

are not typically controversial issues in a rate case. 

 Seventh, ""the draft sourcing agreement contains a provision that permits 

recovery of and on capital expenditures by FutureGen2.0, along with the associated 

income taxes, through a Total Fixed Project Payment.  The main component of this 

payment consists of the product of:  (A) Pre-approved Total Project Capital Costs 

Requirement, as amended from time to time and approved by the Commission, less 

federal grants, non-federal grants and other non-investment contributions; and (B) a 
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Levelized Fixed Carrying Charge Rate (expressed as a percentage).  For every dollar of 

investment, the Levelized Fixed Carrying Charge Rate would embody the charge that 

would be used to recover loan principle and interest, an approved after-tax return on 

equity capital, and income taxes on that return, taking into account actual accelerated 

tax depreciation's affect on taxable income.  'However, the draft sourcing agreement 

contains neither formulas nor descriptions of any iterative process through which the 

Levelized Fixed Carrying Charge Rate would be computed.  To eliminate this ambiguity, 

Staff would strongly recommend that the Levelized Fixed Carrying Charge Rate 

methodology be explicitly determined by the Commission, prior to approval of the 

sourcing agreement.  

f. The Capital Replacement and Additions ("CRA") component 
should be based upon the useful life of the assets rather 
than when the costs are expended. 

 From review of the draft sourcing agreement, it is not clear that the CRA 

component allocates the cost of capital replacement and additions to those buyers who 

cause the cost to be incurred and who benefit from those costs being incurred.  Capital 

additions normally reflect a future economic benefit beyond the period in which the 

expenditures are made.  Because of this, capital additions are normally reflected as an 

asset on which a return is earned, and their cost is allocated over the useful life to the 

future periods they benefit, usually through depreciation expense or amortization 

expense.  The CRA component does not appear to use this methodology bur rather 

reflects the costs based solely on when the funds are expended.  This component 

should be modified to reflect the useful life as discussed above.  
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g. Buyers should not be required to post collateral, but, if they 
are, the sourcing agreement should explicitly describe how 
the dollar amounts of such collateral requirements will be 
determined.  

 In the draft sourcing agreement, the collateral requirements are open-ended.  In 

the Credit Annex, the dollar amounts of "Credit Support" are simply a set of blank lines, 

without any formulas explaining how the dollar amounts will be determined.  At the very 

least, the sourcing agreement approved by the Commission should be explicit about 

how the buyers' collateral requirements are to be computed.   

 On the other hand, Staff would argue that buyers should not be required to post 

collareral for this contract.  First, ComEd and Ameren do not post collateral for their 

other supply contracts.  One rationale for this is that, as regulated public utilities, their 

ability to remain solvent is enhanced.  Thus, requiring ComEd and Ameren to provide 

FutureGen2.0 with collateral would be unnecessary and more expensive for ratepayers.   

 Second, as for ARES, for a large portion of their sales, they have the ability to 

sell their receivables to the utilities (220 ILCS 5/16-118), rendering their revenue 

sources that much more secure and on par with the utilities'.  Hence, a reasonable 

argument can be made that it is almost equally unnecessary to require ARES to provide 

collareral to FutureGen2.0.  Furthermore, in order to render the sourcing agreement 

competitively neutral, as the IPA and Staff agree it should be, there should not be 

unequal treatment between utilities and ARES with respect to collateral requirements. 

 

B. Expansion of Energy Efficiency Programs and Spending 

The Plan includes a request for the Commission to "[a]pprove the incremental 

energy efficiency programs as per the assessments by both Ameren and ComEd 
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[jointly, "utilities"], as described and discussed in Section 7.1 of this Plan."  (Plan, p. 4)   

The new and expanded energy efficiency ("EE") programs listed in Section 7.1 of the 

Plan for Ameren are as follows: 

•  Expansion of Current Programs 
   o Residential Multi-Family 
   o Residential ENERGY STAR New Homes 
   o Residential Lighting 
   o Small Business Prescriptive  
•  New Programs 
   o Residential Efficiency Kits 
   o All-Electric Homes 
   o CFL Distribution 
   o Small Business Direct Install 
 

(Plan, p. 58)  The new and expanded energy efficiency programs listed in 

Section 7.1 of the Plan for ComEd are as follows: 

•  Residential 
   o Energy Efficient Lighting 
   o Fridge and Freezer Recycle Rewards 
   o All-Electric Single Family Retrofit Program 
   o Low-Income CFL Distribution 
   o Faith Based Behavioral Program  
•  Small Commercial 
   o Multi-family Common Area Lighting 
   o Small Business Direct Install 
   o School Direct Install and Education 
 

(Plan, p. 61)  For ease of review, Staff uses the program names listed in the 

Plan, as quoted above, in the tables presented in this section. 

This is the first required submission of additional cost-effective energy efficiency 

savings under Section 16-111.5B of the PUA.  In this section of Staff's Objections, Staff 

discusses the requirements set forth in Section 16-111.5B of the PUA and whether the 

Plan is in compliance with these requirements.   
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Staff reviewed the cost-effectiveness analyses supporting the new and expanded 

energy efficiency programs that are presented in the Plan and both utilities' assessments.  

Staff concludes that if the programs are approved and implemented in a manner 

consistent with the assessments, and the input assumptions underlying the analyses are 

reasonable, then most of these programs are likely to be cost-effective.  For those 

programs that are projected to be cost-effective, Staff does not oppose the IPA's 

recommendation that the Commission order the utilities to pursue the incremental energy 

efficiency programs.  As discussed later in this section of Staff's Objections, Staff 

recommends that the Commission decline to approve certain ComEd programs (e.g., 

Fridge and Freezer Recycle Rewards) that are not projected by Staff to be cost-effective.  

Accordingly, Staff recommends the Commission direct that the IPA Plan be revised to 

adopt Staff's recommendations presented in this section, including removing the cost-

ineffective programs from the Plan. 

1. Including "All Cost-Effective Energy Efficiency Programs" in the 
Plan 

Staff recommends the following modification (striking the word "all") to the first full 

paragraph on page 58 of the Plan (citations omitted): 

To prepare for the assessments, utilities are required to conduct an 
annual solicitation process to request proposals from third-party 
vendors, and submit the results to the IPA as part of the 
assessment, including documentation of all bids received. Once 
presented with the utilities' assessments, including results of the 
Total Resource Cost ("TRC") test, the IPA in turn is required to 
"include" for Commission approval all energy efficiency programs 
with a TRC score above 1. 

(IPA Plan, p. 58) 
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Based on Staff's reading of Section 16-111.5B(a)(4) of the PUA, the IPA is not 

required to include "all" cost-effective programs in its annual procurement plans.  

Statutory language must be given its plain and ordinary meaning. People v. Fink, 91 

Ill.2d 237, 239 (1982).  Where statutory language is clear it must be given effect. Hadley 

v. Illinois Department of Corrections, 224 Ill.2d 365,371 (2007); GMC v. State Motor 

Vehicle Review Board, 224 Ill. 2d 1, 13 (2007).  The requirement under the law is that 

the programs or measures included in the Plan must be cost-effective (220 ILCS 5/16-

111.5B(a)(4)), not that all cost-effective programs or measures must be included in 

procurement plans.  A program projected to be cost-effective and that also competes 

with the utilities' existing Section 8-103 programs may be excluded for sound reasons.  

For the programs and measures included in the procurement plans, they have to fully 

capture the potential for "all achievable cost-effective savings, to the extent practicable."  

(220 ILCS 5/16-111.5B(a)(5))  The IPA is given a lot of discretion by the legislature in 

that the IPA is to assess opportunities to expand the EE programs that have been 

offered under EE plans approved under Section 8-103 of the PUA or to implement 

additional cost-effective EE programs or measures.  (220 ILCS 5/16-111.5B(a)(2))  

Section 16-111.5B(a)(5) of the PUA provides that: 

Pursuant to paragraph (4) of subsection (d) of Section 16-111.5 of 
this Act, the Commission shall also approve the energy efficiency 
programs and measures included in the procurement plan, 
including the annual energy savings goal, if the Commission 

determines they fully capture the potential for all achievable cost-
effective savings, to the extent practicable, and otherwise satisfy 
the requirements of Section 8-103 of this Act. 

(220 ILCS 5/16-111.5B(a)(5))(emphasis added) 

That provision references Section 16-111.5(d)(4) of the PUA: 
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The Commission shall approve the procurement plan, including 
expressly the forecast used in the procurement plan, if the 
Commission determines that it will ensure adequate, reliable, 
affordable, efficient, and environmentally sustainable electric 
service at the lowest total cost over time, taking into account any 
benefits of price stability. 

(220 ILCS 5/16-111.5(d)(4))  The reference in Section 16-111.5B(a)(5) of the 

PUA to "all achievable cost-effective savings, to the extent practicable" requires the 

Plan to provide electric service at the "lowest total cost over time."  In addition, Section 

16-111.5B(a)(3) sets forth a number of other metrics that the utilities must include with 

their assessments submitted to the IPA.  (220 ILCS 5/16-111.5B(a)(3)(D)-(E))  In 

particular, Section 16-111.5B states: 

            (D) Analysis showing that the new or expanded cost-
effective energy efficiency programs or measures would lead to a 
reduction in the overall cost of electric service. 

            (E) Analysis of how the cost of procuring additional cost-
effective energy efficiency measures compares over the life of the 
measures to the prevailing cost of comparable supply. 

(Id.)  While all the programs or measures included in the Plan must be cost-

effective using the Illinois total resource cost ("TRC") test, the fact that the statute sets 

forth a number of additional requirements to include with the utilities' assessments, 

means that information other than just the results from the TRC test may be considered 

by the IPA and the Commission when determining which programs or measures should 

be included in the procurement plan.  Thus, Staff considers the programs or measures 

being required to pass the TRC test to be a minimum requirement in deciding whether 

the programs or measures should be included in the procurement plan. 



Docket No. 12-0544 
Staff Objections to 

Sept 28, 2012 IPA Procurement Plan 

44 

2. Ameren's Requests 

The Plan highlighted several requests raised by Ameren as issues for the 

Commission to decide.  (IPA Plan, p. 59)   

The first issue deals with whether the utilities should be allowed to exercise some 

flexibility in their administration of the EE programs (e.g., to respond to market changes) 

approved pursuant to Section 16-111.5B of the PUA.  The IPA Plan, Appendix I states 

that "[t]he Commission recognized the importance of providing and preserving flexibility, 

enabling the programs to change design, implementation and funding, as needed to 

respond to market changes."  (IPA Plan, Appendix I, p. 37)   

The Plan then highlights three additional issues for the Commission's 

consideration.  The Plan states: 

1. To the extent any new or expanded energy efficiency programs 
are recommended by the IPA for inclusion in the Procurement Plan, 
Ameren expects that any resulting savings from such programs 
count towards its 8-103(f) savings goals; and 

2. To maximize efficiencies, any additional funds needed to acquire 
the approved additional MWh savings in Section 16-111.5B will be 
allowed to operate on a functional level as a single budget; and 

3. To minimize ratepayers costs, the independent evaluators who 
assess the achieved savings have the option to perform a single 
assessment of the combined programs. 

(IPA Plan, p. 59)  

a. Flexibility 

Based on the language in the Section 16-111.5B of the PUA, it is clear to Staff 

that the intent of the statute is tied more to cost-effectiveness than to achieving any 

specific energy savings goal.  In this same spirit, Staff supports Ameren's request for 

flexibility to the extent that such flexibility is used to increase the cost-effectiveness of 
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the programs.  Additionally, it is Staff's opinion that the utilities shall contemporaneously 

document such decisions for deviating from the approved plan, and the reasons for 

making such decisions (e.g., how exactly the deviation is expected to increase cost-

effectiveness) using the flexibility granted to them.  For example, many programs 

comprise multiple efficiency "measures."  A number of specific measures ComEd 

included in the "Small Business Direct Install" and "School Direct Install and Education" 

Programs are not cost-effective measures, although the programs as a whole are cost 

effective due to the other measures.  The Commission should grant the utilities the 

flexibility to modify these programs to introduce additional cost-effective measures or 

remove the cost-ineffective measures in order to increase the net benefits of the 

programs. 

b. Savings from the Section 16-111.5B programs counting 
towards the utilities' Section 8-103 savings goals. 

The IPA Plan, Appendix I, states: 

It is clear and evident that the Section's intent was for the additional 
savings and costs to append to Section 8-103… In addition, it 
would be costly (with little benefit) and unduly burdensome on 
utilities and customers to attempt to discern which savings and 
costs pertain to which Section as implementation occurs.  

Therefore, to the extent the IPA includes any new or expanded 
energy efficiency program in its procurement plan; AIC would 
expect that any resulting savings from such a program will count 
towards its savings goals set forth in 8-103(f).  As a practical 
matter, in an effort to maximize efficiencies and minimize cost 
impacts to ratepayers, this means that AIC would functionally 
implement those programs approved via Section 16-111.5B as part 
of a single energy efficiency portfolio as opposed to two separate 
portfolios. The same would be assumed for costs as explained in 
part 2.15. 
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(IPA Plan, Appendix I, pp. 28-29)  Staff finds Ameren's arguments convincing.  Staff 

supports Ameren's proposal to count the resulting net savings from Section 16-111.5B 

programs towards the attainment of the utilities' Section 8-103 savings goals, so long as 

the Commission agrees that the Section 8-103 savings goals should be adjusted upward 

by the expected net energy savings from the Section 16-111.5B programs (i.e., the annual 

energy savings goal approved pursuant to Section 16-111.5B).  It is clear and evident to 

Staff that the intent of Section 16-111.5B of the PUA was for the additional savings and 

costs to append to those established through Section 8-103 of the PUA.  This is 

evidenced by the Section's requirement to expand Section 8-103 programs and facilitate 

cost recovery through the same rider, as well as the many other references to Section 

8-103 included in Section 16-111.5B.  To be clear, Staff would support counting the 

resulting net energy savings from Section 16-111.5B programs (measured at the 

customer's meter) towards the attainment of each utility's portion of the Section 8-103 

savings goals as long as those goals are modified to account for the expected increase in 

net energy savings from the Section 16-111.5B programs (i.e., the expected net energy 

savings from all customers eligible to participate in the incremental programs, regardless 

of their choice of retail electricity supplier).  However, in order to determine the amount that 

the goals would be adjusted upward, it is appropriate to ensure the savings adjustments 

(goals) are clarified in the Plan.  The annual savings goals are discussed further below.9 

                                            
9
 As discussed later in this section of Staff's Objections, Staff recommends the Commission approve an 

annual energy savings goal of 66,088 net MWh savings for Ameren (See Table 1), and 85,295 net MWh 
savings (or 108,649 net MWh savings) for ComEd (measured at the customer's meter) (See Table 4).  This 
amount is consistent with the IPA's proposal for Ameren of 70,834 net MWh savings busbar; however, Staff's 
proposed goal is lower for ComEd due to the removal of cost-ineffective programs.   
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It is clear from the Draft Plan and the Plan filed on September 28th that the IPA has 

not taken a position with respect to combining Section 16-111.5B program savings and 

Section 8-103 program savings, or whether or not the former should count toward Section 

8-103 net MWh savings goals (measured at the customer's meter).  Arguably, these are 

issues that should be addressed in the context of proceedings focusing on Section 8-103 

(like the three-year energy efficiency plan proceedings).  However, Staff does see value in 

having the Commission resolve the issue in this proceeding, in order to avoid a situation 

where different policies are adopted across each utility's separate Section 8-103 energy 

efficiency plan proceeding.   

c. To maximize efficiencies, any additional funds needed to 
acquire the approved additional MWh savings in Section 16-
111.5B will be allowed to operate on a functional level as a 
single budget. 

Appendix I of the IPA Plan states: 

[W]hile the legislation provides for the recovery of costs that are 
incremental to the budget cap implemented by Section 8-103, it 
would be unduly burdensome on both the utility and the ratepayers, 
as well as not feasible under how AIC currently accounts for cost 
recovery, to reliably designate which costs are incurred for the 
Section 8-103 programs versus which costs are incurred for 
Section 16-111.5B.  This is particularly a problem for those 
programs that are expanding existing programs. For example, 
when expanding the lighting program, it is not feasible to reliably 
discern at what point a particular dollar is used to achieve savings 
for which portion of the program (Section 8-103 versus Section 16-
111.5B) because of how the incentives are provided to customers 
(e.g., rebates or cost reductions on certain types and quantities of 
light bulbs in a retail setting). Similarly, it is not a reasonable use of 
ratepayers' funds to try and determine a division in administrative, 
marketing or implementation costs. 

Therefore AIC requests that any additional funds needed to acquire 
the approved additional MWH savings in Section 16-111.5B be 
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added to the existing Section 8-103 budget and operate on a 
functional level as a single budget.10  

(IPA Plan, Appendix I, p. 41) 

Staff agrees with Ameren's proposal outlined in the IPA Plan, wherein the approved 

amount of funds estimated to be needed to acquire the approved additional MWh savings 

in Section 16-111.5B shall be recovered by the utilities through the existing energy 

efficiency cost recovery mechanisms (those associated with the Section 8-103 programs). 

(IPA Plan, p. 59; 220 ILCS 5/16-111.5B(a)(6))  In effect, the Section 16-111.5B funds 

would be added to the utilities' existing Section 8-103 budgets, creating a combined 

portfolio (Sections 8-103 and 16-111.5B) budget.  Section 16-111.5B budgets are 

discussed further below.11 

d. To minimize ratepayers costs, the independent evaluators 
who assess the achieved savings have the option to 
perform a single assessment of the combined programs. 

As expressed in footnote 26 of the IPA Plan, Appendix I: 

AIC would also want approval to have the independent evaluators 
who assess the achieved savings in a single assessment, as well.  

(IPA Plan, Appendix I, p. 41)  Staff is generally supportive of Ameren's proposal 

that the independent evaluators who assess achieved savings may perform a single 

assessment of the combined utility programs authorized through Sections 8-103 and 16-

                                            
10

 AIC would also want approval to have the independent evaluators who assess the achieved savings in a 
single assessment, as well.  

11
 As discussed later in this section of Staff's Objections, the budgets associated with the programs that Staff 

supports the Commission approving are as follows:  $27,328,868 for Ameren (See Table 1; IPA Plan, 
Appendix I, p. 37) and $24,815,396 for ComEd (See Table 3; IPA Plan, Appendix II, Appendix C-2).  Staff 
recommends the Commission approve an annual energy savings goal of 66,088 net MWh savings for 
Ameren (See Table 1), and 85,295 net MWh savings for ComEd (measured at the customer's meter) (See 
Table 3).  This amount is consistent with the IPA's proposal for Ameren; however, Staff's proposal is lower for 
ComEd due to the removal of cost-ineffective programs.   
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111.5B, provided the resources dedicated to evaluation do not exceed 3% of portfolio 

resources (Sections 8-103 and 16-111.5B combined utility budget). (220 ILCS 5/8-

103(f)(7); 220 ILCS 5/16-111.5B(a)(5)) 

3. Annual Energy Savings Goal 

a. Basis for Establishing an Annual Energy Savings Goal 

Section 16-111.5B of the PUA provides that each Illinois utility (Ameren and 

ComEd) shall annually provide to the IPA "an assessment of cost-effective energy 

efficiency programs or measures that could be included in the procurement plan."  (220 

ILCS 5/16-111.5B(a)(3))  As part of that assessment, the utilities are each required to 

include "[a]n energy savings goal, expressed in megawatt-hours, for the year in which the 

measures will be implemented."  (220 ILCS 5/16-111.5B(a)(3)(F)) (emphasis added)  The 

IPA is then required to "include in the procurement plan… energy efficiency programs and 

measures it determines are cost-effective and the associated annual energy savings goal 

included in the annual solicitation process and assessment submitted pursuant to" Section 

16-111.5B(a)(3) of the PUA.  (220 ILCS 5/16-111.5B(a)(4)) (emphasis added)  Section 16-

111.5B further provides that: 

Pursuant to paragraph (4) of subsection (d) of Section 16-111.5 of 
this Act, the Commission shall also approve the energy efficiency 
programs and measures included in the procurement plan, 
including the annual energy savings goal, if the Commission 
determines they fully capture the potential for all achievable cost-
effective savings, to the extent practicable, and otherwise satisfy 
the requirements of Section 8-103 of this Act. 

(220 ILCS 5/16-111.5B(a)(5)) (emphasis added) 

As set forth in the provisions quoted above, an annual energy savings goal 

expressed in megawatt-hours ("MWh") is required to be included in both utilities' 
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assessments of cost-effective energy efficiency programs and measures submitted to the 

IPA and in the IPA's Plan filed with the Commission.  Further, if the Commission approves 

the procurement of the cost-effective energy efficiency programs and measures included 

in the procurement plan, then the Commission would also be approving the annual energy 

savings goal associated with the approved programs and measures if it "otherwise 

satisf[ies] the requirements of Section 8-103 of" the PUA.  (220 ILCS 5/16-111.5B(a)(5)) 

Staff believes that one of the annual energy savings goals presented in the IPA Plan does 

not satisfy these requirements, as discussed further below.   

b. The IPA's request for Commission approval of all the 
incremental energy efficiency programs and the annual 
savings goals presented in Section 7.1 of the Plan should be 
rejected. 

The IPA uses inconsistent annual goals for ComEd and Ameren, using gross 

MWh savings busbar12 for ComEd and net13 MWh savings busbar for Ameren.  As 

discussed earlier in this section of Staff's Objections, Staff would not oppose the 

proposal to count the resulting net savings from Section 16-111.5B programs towards the 

attainment of the utilities' Section 8-103 savings goals, so long as those Section 8-103 

savings goals are adjusted upward by the expected net energy savings from the Section 

                                            
12

 Busbar adjusts the savings estimated at the customer's meter by line losses. 

13
 Footnote 8 on page 30 of the IPA Plan, Appendix I states:  

The "gross" energy impact is the change in the energy consumption and demand that results directly 
from program related actions taken by energy consumers that participate in the programs regardless 
of the extent or nature of program influence on these actions. "Net" energy impact is that percentage 
of gross energy impact attributable to the program. NTG = (1 – freeridership + spillover), where 
"freeridership" refers to savings participants would have experienced in the absence of the program, 
and spillover refers to savings incurred by non-participants [who were influenced by the program, 
but] who did not claim assistance for additional implementation of measures supported by the 
program. Source: EPA's Model Energy Efficiency Program Impact Evaluation Guide, 
http://www.epa.gov/cleanenergy/documents/suca/evaluation_guide.pdf. 

(IPA Plan, Appendix I, page 30) 

http://www.epa.gov/cleanenergy/documents/suca/evaluation_guide.pdf
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16-111.5B programs (i.e., the annual net savings goal measured at the customer's meter).  

Staff also supports using net savings rather than gross savings since the savings that 

affect load forecasts from these programs are the incremental savings that are above 

that which would occur otherwise without the expanded or additional Section 16-111.5B 

programs14 (i.e., the load forecasts should already reflect savings due to free-riders).  In 

addition, the utilities' Section 8-103 EE programs are required to be measured using net 

energy savings (not gross energy savings), and pursuant to Section 16-111.5B(a)(5), 

the Commission approval of the energy efficiency programs and annual energy savings 

goal is subject to the requirements of Section 8-103 of the PUA being satisfied.   In 

order to comply with Section 16-111.5B(a)(5) of the PUA, Staff believes the annual 

energy savings goal should be expressed in net megawatt-hours in the Plan, and thus 

the ComEd goal stated in the Plan should be modified, as discussed further below.  

(220 ILCS 5/16-111.5B(a)(5))  It is clear the legislative intent of Section 16-111.5B of 

the PUA was for the additional savings and costs to append to those established 

through Section 8-103 of the PUA.  This is evidenced in part by the Section's 

requirement to expand Section 8-103 programs and facilitate cost recovery through the 

same rider, as well as the many other references to Section 8-103 included in Section 

16-111.5B.   

                                            
14

 In essence, the load forecasts should already reflect the savings that will occur due to free-rider 
participants in the program, as by definition, these program participants would produce energy savings even 
in the absence of the programs and therefore this amount of savings should already be reflected in the base 
case load forecasts.  By adjusting load forecasts by "gross" savings (inclusive of savings due to free-riders 
that should already be reflected in the forecasts by definition), as opposed to net, this would bias the load 
forecasts. 



Docket No. 12-0544 
Staff Objections to 

Sept 28, 2012 IPA Procurement Plan 

52 

i. ComEd's Appendix C-3 Revised should be further 
revised 

In the IPA Plan, Appendix II, Appendix C-3 Revised of ComEd's Load Forecast, 

ComEd calculates the energy efficiency monthly savings curves using the gross MWh 

savings busbar.  This differs from the Ameren approach of using net MWh savings 

busbar.  As discussed above, since only the decrease in demand that would not occur 

absent the program would change the forecast,  Staff would recommend the net MWh 

savings busbar be used to ensure an unbiased forecast. 

ii. Annual Savings Goal for Ameren 

The IPA Plan provides the following language regarding an annual savings goal for 

Ameren: 

The programs, if approved and implemented in a manner 
consistent with Ameren's assessment, are expected to provide 
incremental net energy savings of 70,834 MWh for the June 2013-
May 2014 program year.  This value constitutes the estimated 
savings goal for the program package.  

(IPA Plan, pp. 58-59) (emphasis added)   

Therefore, according to the Plan, the 2013-14 annual energy savings goal for 

Ameren is 70,834 net MWh busbar, column (d) in Table 1 below.15 Table 1 below 

summarizes the potential Section 16-111.5B annual energy savings goals and program 

budgets associated with the cost-effective energy efficiency programs for Ameren that 

the IPA included in the Plan for Commission approval. 

                                            
15

  For Ameren, 70,834 net MWh busbar translates to 66,088 net MWh savings (column (f) in Table 1)  measured at the 

customer's meter ("at-the-meter"), which is how the Section 8-103 savings are measured. 
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Table 1.  IPA Proposed Programs for Ameren for 2013-14 

Ameren Programs Program Cost  

Gross MWh 
Savings 
Busbar 

Net MWh 
Savings 
Busbar 

Gross MWh 
Savings At-
the-Meter 

Net MWh 
Savings At-
the-Meter 

(a) (b) (c) (d) (e) (f) 

"Residential Multi-
Family" 

$1,128,135 3,009 2,928 2,807 2,731 

"Residential ENERGY 
STAR New Homes" 

$403,017 473 398 442 372 

"Residential Lighting" $7,122,150 57,878 20,813 54,000 19,418 

"Small Business 
Prescriptive" 

$1,898,766 9,754 7,413 9,100 6,916 

"Residential Efficiency 
Kits" 

$270,883 4,034 2,303 3,763 2,149 

"All-Electric Homes" $7,908,858 13,396 12,723 12,498 11,871 

"CFL Distribution" $568,168 5,048 5,048 4,710 4,710 

"Small Business Direct 
Install" 

$8,028,891 21,342 19,208 19,912 17,921 

      Annual Savings 
Goal/Budget 

$27,328,868 114,934 70,834† 107,233 66,088* 

Sources:  IPA Plan, p. 58; IPA Plan, Appendix I, Ameren Load Forecast; Ameren's DRR-Staff JLH 1.01 
† Goal presented in IPA Plan, p. 58. 
* Goal if savings will be evaluated with the Section 8-103 programs. 

 

iii. Annual Savings Goal for ComEd 

The IPA Plan provides the following language regarding an annual savings goal for 

ComEd: 

These programs, in total, are estimated to provide an annualized 
savings goal of 173,753 MWh at the busbar to the total population 
of retail customers to which they will be offered. (See ComEd 
Appendix C-2.) 
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(IPA Plan, p. 61) (emphasis added)  Therefore, according to the IPA Plan, the 

2013-14 annual energy savings goal for ComEd is 173,753 gross MWh busbar,16  

column (c) in Table 2 below.17  

Table 2 below summarizes the potential annual energy savings goals and 

program costs associated with the energy efficiency programs for ComEd that the IPA 

included in the Plan for Commission approval.   

                                            
16

 For ComEd, 173,753 gross MWh busbar translates to 159,290 gross MWh measured at the customer's meter, column 

(e) in Table 2. 

17
 The IPA Plan presents ComEd's annual energy savings goal in terms of "gross" MWh busbar (column (c)), as opposed 

to "net" MWh busbar (column (d)) as presented for Ameren.  Based on Appendix I of the IPA Plan (Ameren Load 

Forecast and appendices) and supporting documents provided by Ameren, a comparable (in terms of gross versus net 

consistent with ComEd) 2013-14 annual energy savings goal for Ameren would be 114,934 gross MWh busbar, column 

(c) in Table 1 (107,233 gross MWh at-the-meter, column (e) in Table 1).  Based on Appendix II of the IPA Plan (ComEd 

Load Forecast and appendices) and supporting documents provided by ComEd, a comparable (in terms of gross versus 

net consistent with Ameren) 2013-14 annual energy savings goal for ComEd would be 124,927 net MWh busbar, 

column (d) in Table 2 (114,528 net MWh at-the-meter, column (f) in Table 2).   



Docket No. 12-0544 
Staff Objections to 

Sept 28, 2012 IPA Procurement Plan 

55 

Table 2.  IPA Proposed Programs for ComEd for 2013-14 

ComEd Programs Program Cost  

Gross MWh 
Savings 
Busbar 

Net MWh 
Savings 
Busbar 

Gross MWh 
Savings At-
the-Meter 

Net MWh 
Savings At-
the-Meter 

(a) (b) (c) (d) (e) (f) 

"Multi-family Common Area 
Lighting" 

$3,000,000 19,216 19,216 17,616 17,617 

"Fridge and Freezer 
Recycle Rewards" 

$2,534,671 9,403 6,413 8,620 5,879 

"Energy Efficient Lighting" $7,522,617 53,072 25,475 48,654 23,354 

"School Direct Install and 
Education" (Wildan) 

$801,328 2,033 1,728 1,864 1,584 

"Faith Based Behavioral 
Program" (Shelton 

Solutions) 
$215,000 1,091 894 1,000 820 

"All-Electric Single Family 
Retrofit Program" (CSG) 

$807,417 3,806 3,806 3,489 3,489 

"Low-Income CFL 
Distribution" (OneChange) 

$487,750 7,117 4,982 6,525 4,568 

"Small Business Direct 
Install" 

$19,503,901 78,015 62,412 71,521 57,217 

      Annual Savings 
Goal/Budget 

$34,872,684 173,753† 124,927 159,290 114,528* 

Sources:  IPA Plan, p. 61; IPA Plan, Appendix II, ComEd Load Forecast; ComEd's DRR-Staff JLH 1.02 
† Goal presented in IPA Plan, p. 61. 
* Goal if savings will be evaluated with the Section 8-103 programs. 

 

iv. Recommendation 

Staff notes that ComEd performed the cost-effectiveness analyses of the energy 

efficiency programs using the projected net MWh savings from the programs; however, 

the net MWh savings were not summarized in Appendix C-2 of ComEd's Load Forecast. 

(IPA Plan, Appendix II)  As discussed earlier in this section, if ComEd and Ameren are 

allowed to have the savings from the Section 16-111.5B programs evaluated with the 

Section 8-103 programs, it would be appropriate to have the Commission approve the 

the net MWh savings goal measured at the customer's meter given this is the metric 
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used for the Section 8-103 programs.  This would mean that if the Commission 

approves all the programs included in the IPA Plan (which Staff supports for the 

programs assessed for Ameren), then the 2013-14 annual net MWh savings goal 

measured at the customer's meter for Ameren would be 66,087.92 net MWh, column (f) 

in Table 1, and for ComEd would be 114,527.99 net MWh, column (f) in Table 2, for the 

Section 16-111.5B programs.  However, Staff does not support the Commission 

approving all of the EE programs included in the IPA Plan for ComEd; thus Staff would 

support the Commission approving a reduced goal of 85,295 net18 MWh savings 

measured at the customer's meter for ComEd for 2013-14, as discussed further below. 

4. Cost-Ineffective Programs Should Not Be Pursued 

As part of the requirements in reviewing and approving the Plan, the Commission 

has an obligation to ensure that the utility assessments reflect the full cost-effective 

potential for energy savings.  In an effort to support this obligation, Staff reviewed the cost-

effectiveness analysis assumptions and methodologies used by the utilities to ensure that 

they have assessed each potential program appropriately.  Staff has reason to believe that 

there are some flaws in the utilities' execution of the TRC test.  Based upon Staff's review 

of the utilities' assessments, Staff identified some inaccuracies, inconsistencies, and 

inappropriate assumptions and methodologies used in performing the cost-effectiveness 

analysis of the potential programs. Except as noted here in Staff's Objections, Staff 

believes these issues ought to be dealt with in preparing next year's plan.  Staff 

recommends the Commission direct the utilities to work together and with Staff, the IPA, 

                                            
18

 As discussed in the IPA Plan, Appendix I: "Final year net savings determinations are subject to NTG ratios and 

measure values as confirmed by the independent evaluators and are subject to change."  (IPA Plan, Appendix I, p. 33)  

Staff agrees with this statement. 
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and other interested stakeholders in preparation of next year's plan, as it pertains to 

performing cost-effectiveness analyses. This recommendation is consistent with Section 

16-111.5B(a)(5) of the PUA which states in part, "The utility shall consider input from the 

Agency and interested stakeholders on the procurement and administration process."  

(220 ILCS 5/16-111.5B(a)(5)) 

Based upon Staff's review of the cost-effectiveness analyses from the utilities' 

energy efficiency assessments, Staff concludes that two programs,  "Fridge and Freezer 

Recycle Rewards" (TRC=0.82) and  "Energy Efficient Lighting" (0.89), are not cost-

effective according to the TRC test and input assumptions (e.g., program costs) provided 

in Appendix II of the IPA Plan and Staff recommends that these cost-ineffective programs 

should be excluded from the Plan.19  The revised TRC results for the programs are 

provided in Table 3 below.  The reasons for revisions were based on two fundamental 

issues:  (1) multiple years; and (2) missing costs.  

                                            
19

 Failure to take issue with a particular method used in performing the cost-effectiveness analysis should not be 

construed as an endorsement of those approaches. 
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Table 3.  Cost-Effectiveness Revisions for ComEd 

ComEd Programs 
ComEd 
Original 

TRC 

Revised 
TRC 

Reason for 
Revision 

Program 
Cost 

Net MWh 
Savings At-
the-Meter 

(a) (b) (c) (d) (e) (f) 

"Multi-family Common Area 
Lighting" 

1.03 1.03 no change $3,000,000 17,617 

"Fridge and Freezer Recycle 
Rewards" 

1.02 0.82 
multiple years, 
missing costs 

$2,534,671 5,879 

"Energy Efficient Lighting" 1.05 

0.89 

missing costs 

$7,522,617  

23,354 
or 1.05

†
 

or 

$6,597,097
†
 

"School Direct Install and 
Education" 

2.80 1.47 missing costs $801,328 1,584 

"Faith Based Behavioral 
Program" 

1.32 1.18 multiple years $215,000 820 

"All-Electric Single Family 
Retrofit Program" 

1.01 1.01 no change $807,417 3,489 

"Low-Income CFL Distribution" 4.60 4.25 multiple years $487,750 4,568 

"Small Business Direct Install" 1.78 1.78 no change $19,503,901 57,217 

      
Total

†
    $33,947,164

†
 114,528 

Total 
   

$34,872,684 114,528 

Sources:  IPA Plan, p. 61; ComEd Load Forecast, Appendix C-2; ComEd's DRR-Staff JLH 1.02 
† Using revised lower program costs for "Energy Efficiency Lighting", the TRC=1.05.  The original 
program costs of $7,522,617 included in Appendix II of the IPA Plan are revised downward to equal the 
costs assumed in the TRC analysis, $6,597,097. 
 

 
 With respect to multiple years, ComEd had originally included in its cost-

effectiveness analysis three years' worth of 1st year program costs and benefits for several 

of the programs.  However, in the IPA Plan, Appendix II, ComEd's Load Forecast did not 

project these additional savings and program costs.  The cost-effectiveness models were 

revised to be consistent with operating the programs for a single year in 2013-14, as was 

specified in the IPA Plan.  Based on discussions with ComEd, Staff believes that ComEd 

may not object to these revisions. 
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With respect to missing costs, several programs excluded program costs from the 

cost-effectiveness analysis, as those program costs were listed in the IPA Plan.  (IPA Plan, 

Appendix II, Appendix C-2).  Therefore, the cost-effectiveness models were revised to 

match the program costs specified in the IPA Plan.  Based on information Staff received 

from ComEd on October 3, 2012 (i.e., the date of this filing), Staff believes that ComEd 

considers the program cost listed for the "Energy Efficient Lighting" program of $7,522,617 

to be incorrect, and that instead, the appropriate program cost should be $6,597,097, 

which was the total cost of the program included in the cost-effectiveness modeling that 

resulted in a TRC equal to 1.05.   Staff would support the "Energy Efficient Lighting" 

program remaining in the Plan, so long as the budget is revised to $6,597,097.  For most 

of these changes, Staff believes ComEd does not object.  However, with respect to the 

cost adjustment to the "Fridge and Freezer Recycle Rewards" program, Staff is unsure as 

to whether ComEd would object to this adjustment.  In any event, regardless of whether 

this second adjustment is made to the "Fridge and Freezer Recycle Rewards" program, 

the program is not cost-effective (TRC=0.93) after making the multiple year adjustment as 

described above.   

The missing cost adjustment related to the "Fridge and Freezer Recycle Rewards" 

program can be summarized as follows.  ComEd classifies the money paid to customers 

(funded through Rider EDA) in order for them to give up their refrigerator or freezer to 

ComEd as an "incentive" cost in the cost-effectiveness model.  Staff does not oppose that 

approach.  However, Staff believes these payments reflect the value of the appliance to 
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the customer which is being given up and therefore must be recognized as a real program 

cost that should also be classified as an incremental cost.20   

In general, incentives are paid to participants to offset the incremental costs, and 

the net incremental costs are classified as a cost in the TRC analysis. Indeed, ComEd 

used this approach for the following programs in its assessment: "Energy Efficient 

Lighting", "Low-Income CFL Distribution", and "School Direct Install and Education". 

Staff believes ComEd's approach in classifying these costs as incentive costs only 

(and not as incremental costs as well) for the "Fridge and Freezer Recycle Rewards" 

program is inconsistent with the TRC definition specified in Illinois statute and the intent of 

Section 16-111.5B of the PUA.  Section 16-111.5B(b) of the PUA provides that the 

programs are to be assessed using the Illinois TRC test, and that test explicitly requires 

in the calculation that costs include:  all incremental costs due to the program (i.e., net 

incremental costs), utility costs, participant costs, administration costs, delivery costs, 

and evaluation costs: 

A total resource cost test compares the sum of avoided electric 
utility costs, representing the benefits that accrue to the system and 
the participant in the delivery of those efficiency measures, as well 
as other quantifiable societal benefits, including avoided natural gas 
utility costs, to the sum of all incremental costs of end-use 
measures that are implemented due to the program (including both 
utility and participant contributions), plus costs to administer, 
deliver, and evaluate each demand-side program, to quantify the 

                                            
20

 While Staff does not oppose ComEd's approach to classify the money paid to customers for giving up their 
refrigerator or freezer as "incentives" in the cost-effectiveness modeling, Staff believes these costs must also 
be classified as incremental costs in the analysis.  In addition, Staff is comfortable with the approach that 
Ameren took in their cost-effectiveness modeling for this program wherein they classified the money paid to 
customers for giving up their refrigerator or freezer as a program cost.  The difference between classifying the 
money paid to customers for giving up their refrigerator or freezer as an "incentive cost" and "incremental 
cost" versus "program cost" in the cost-effectiveness modeling, is that in the latter case, these costs (money 
paid to customers) are not reduced by the net-to-gross ratio in the TRC analysis.  
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net savings obtained by substituting the demand-side program for 
supply resources.  

(20 ILCS 3855/1-10) (emphasis added)  Section 16-111.5B(a)(5) of the PUA 

provides that: 

Pursuant to paragraph (4) of subsection (d) of Section 16-111.5 of 
this Act, the Commission shall also approve the energy efficiency 
programs and measures included in the procurement plan, 
including the annual energy savings goal, if the Commission 

determines they fully capture the potential for all achievable cost-
effective savings, to the extent practicable, and otherwise satisfy 
the requirements of Section 8-103 of this Act. 

(220 ILCS 5/16-111.5B(a)(5))(emphasis added)   

That provision references Section 16-111.5(d)(4) of the PUA: 

The Commission shall approve the procurement plan, including 
expressly the forecast used in the procurement plan, if the 
Commission determines that it will ensure adequate, reliable, 
affordable, efficient, and environmentally sustainable electric 
service at the lowest total cost over time, taking into account any 
benefits of price stability. 

(220 ILCS 5/16-111.5(d)(4))(emphasis added)   

By hiding real costs in the TRC analysis, as Staff contends ComEd's approach 

for the "Fridge and Freezer Recycle Rewards" program does, ComEd’s approach does 

not further the goals as set forth in the PUA.  (220 ILCS 5/8-103; 220 ILCS 5/16-111.5B; 

220 ILCS 5/16-111.5(d)(4))  

Staff recommends the Commission accept these adjustments summarized above 

and direct the IPA to revise the Plan accordingly.  Table 4 below provides an updated list 

of programs that Staff would support keeping in the Plan.  If the Commission approves 

such programs, Staff would support having ComEd's portion of the energy savings goal 

pursuant to Section 8-103 be adjusted upward by 85,295 net MWh savings (at-the-meter) 
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(or 108,649 net MWh savings measured at the customer's meter, if the program cost for 

the "Energy Efficient Lighting" program is revised to equal $6,597,097), in return for the 

privilege of having the evaluated net savings achieved through the Section 16-111.5B 

programs count toward the Section 8-103 savings goal, as that goal is adjusted upwards 

to include the Section 16-111.5B goal. 

Table 4.  Cost-Effective Programs for ComEd for 2013-14 

ComEd Programs Program Cost  

Gross MWh 
Savings 
Busbar 

Net MWh 
Savings 
Busbar 

Gross MWh 
Savings At-
the-Meter 

Net MWh 
Savings At-
the-Meter 

(a) (b) (c) (d) (e) (f) 

"Multi-family Common Area 
Lighting" 

$3,000,000 19,216 19,216 17,616 17,617 

"Energy Efficient Lighting" $6,597,097 53,072 25,475 48,654 23,354 

"School Direct Install and 
Education" 

$801,328 2,033 1,728 1,864 1,584 

"Faith Based Behavioral 
Program" 

$215,000 1,091 894 1,000 820 

"All-Electric Single Family 
Retrofit Program" 

$807,417 3,806 3,806 3,489 3,489 

"Low-Income CFL 
Distribution" 

$487,750 7,117 4,982 6,525 4,568 

"Small Business Direct 
Install" 

$19,503,901 78,015 62,412 71,521 57,217 

      
Total including Lighting $31,412,493 164,350 118,515 150,669 108,649† 

Total $24,815,396 111,278 93,040 102,015 85,295* 

Sources:  IPA Plan, p. 61; IPA Plan, Appendix II, ComEd Load Forecast; ComEd's DRR-Staff JLH 1.02 
† Staff supported goal if program costs for "Energy Efficiency Lighting", $7,522,617 included in Appendix 

II of the IPA Plan, are revised downward to equal the costs assumed in the TRC analysis, $6,597,097. 
* Staff supported goal if program costs are not adjusted. 
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5. Cost-Effectiveness 

a. Transparency 

Staff appreciates the transparency presented in most of Ameren's cost-

effectiveness analyses for the assessed programs, and for its use of assumptions from the 

draft Illinois Statewide Technical Reference Manual21 ("IL-TRM") for energy efficiency 

measures. (IPA Plan, Appendix I, pp. 30-31)22  Using the TRM provides additional 

transparency to the assumptions underlying each measure and program TRC analysis.  

When AIC provided their assessment to IPA, they contemporaneously provided all 

workpapers supporting their analysis to Staff.  Staff found this approach to be very helpful 

in reviewing the assessed programs.  Staff would recommend that the Commission direct 

that the IPA include this type of supporting information for ComEd's assessment in the IPA 

Plan next year. 

b. 0% discount rate is not appropriate. 

ComEd uses a 0% discount rate in calculating its utility cost test (UCT) analysis.  

Page 27 of ComEd's forecast states: 

The UCT compares the avoided costs realized by implementing 
energy efficient measures to the utility's costs to acquire those 

                                            
21

 Note that the IL-TRM has not been officially approved by the Commission as of the date of this filing, but is 
currently under review in Docket No. 12-0528.  Parties went to great lengths to ensure the basis for 
assumptions regarding measures were well documented in the TRM. 

22
 The IPA Plan, Appendix I states: 

Consistent with ICC directives, AIC has actively participated in the development of a statewide 
Technical Resource Manual ("TRM") which is anticipated to become the guiding document and tool 
for determining energy efficiency measure savings in Illinois and which the Illinois utilities are already 
implementing. Therefore all proposals for the Section's new and expanded programs were analyzed 
using those measure values reflected in the TRM as of the date of this submission. Besides creating 
consistency with statewide accepted values, using TRM values provides for seamless compatibility 
and integration with AIC's current Section 8-103 energy efficiency portfolio and provides reasonable 
confidence in the methodology used to determine the savings estimates provided in this submission.  

 (IPA Plan, Appendix I, pp. 30-31) 
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measures. Since the language in 16-111.5B(a)(3)(D) does not 
address the time value of money, ComEd has adopted a position 
preferred by the Stakeholder Advisory Group which adopts a 
discount rate of zero for this test only. The TRC and UCT results 
are listed in columns G and H of Appendix C-2. 

(IPA Plan, Appendix II, ComEd Load Forecast, p. 27) (emphasis added) 

Staff is not aware of any rational financial investment decision being made that 

does not take into consideration the key principle of the time value of money.  Further, 

Staff participates in the EE Stakeholder Advisory Group ("SAG"),  and Staff is unaware 

of any consensus reached regarding using a discount rate of zero for the UCT (utility 

cost test). Therefore, if the utilities want to ignore the time value of money in future cost-

effectiveness analyses for EE programs, then Staff believes they may do so at their own 

discretion, but they should also provide a proper UCT cost-effectiveness analysis using 

the utility's weighted average cost of capital ("WACC") as the discount rate in order to 

provide the IPA and the Commission useful information.  This is consistent with the 

standard practice in the energy efficiency community when analyzing the UCT.23  As 

discussed earlier in this section, Section 16-111.5B(a)(3) provides that the utilities are to 

include information other than just the TRC in their assessments.  Staff believe provides 

the results from calculating the UCT using the utility's WACC would provide useful 

information to the Commission and the IPA.   

Therefore, the IPA Plan should be revised as follows: 

                                            
23

 "Finally, for the TRC, RIM, or PACT, the utility's average cost of borrowing is typically used as the discount 
rate. This discount rate is typically called the WACC and takes into account the debt and equity costs and the 
proportion of financing obtained from each. The WACC is typically between the participant discount rate and 
the social discount rate."  EPA's "Understanding Cost-Effectiveness of Energy Efficiency Programs", A 
Resource of the National Action Plan For Energy Efficiency, November 2008. 
http://www.epa.gov/cleanenergy/documents/suca/cost-effectiveness.pdf    

http://www.epa.gov/cleanenergy/documents/suca/cost-effectiveness.pdf
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ComEd performed its TRC and UCT calculation correctly 
anticipating that what became Public Act 97-0824 would become 
law. The IPA notes that, in addition to passing the TRC test, 
ComEd concluded that all of the proposed programs pass the UCT 
test; the IPA recommends that the Commission take the favorable 
UCT results into account and approve the programs. 

(IPA Plan, p. 61) 

c. Exclusion of gas benefits in the TRC test. 

The statute provides that the programs are to be assessed using the Illinois TRC 

test, and that test explicitly includes avoided natural gas utility costs: 

A total resource cost test compares the sum of avoided electric 
utility costs, representing the benefits that accrue to the system and 
the participant in the delivery of those efficiency measures, as well 
as other quantifiable societal benefits, including avoided natural gas 
utility costs, to the sum of all incremental costs of end-use 
measures that are implemented due to the program (including both 
utility and participant contributions), plus costs to administer, 
deliver, and evaluate each demand-side program, to quantify the 
net savings obtained by substituting the demand-side program for 
supply resources.  

(20 ILCS 3855/1-10) (emphasis added) 

Staff notes that the utilities did not include any gas benefits in the cost-effectiveness 

analysis of their programs.  Consistent with past EE plan filings, Staff believes it would be 

appropriate to have the utilities submit the cost-effectiveness results to the IPA using 

electric-only benefits, and using electric and gas benefits.  Staff has not analyzed whether 

the inclusion of gas benefits would have increased the number of programs included in the 

assessment that were found to be cost-effective.  However, Staff notes that there are no 

gas benefits associated with the two programs that Staff recommends the Commission 

exclude from the Plan.  Staff believes that gas benefits should be included in the 
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assessment next year because it is required by statute and consistent with standard 

economic practice. 

 

C. Renewable Energy Resources 

1. The IPA's proposed release of certain information is appropriate 

 Staff concurs with the IPA's decision to release the blended average unit prices 

of the total wind and non-wind portfolio of purchases for each utility, i.e., the imputed 

average REC prices.  

2. The IPA's proposal not to purchase additional renewable 
resources for Ameren and ComEd at this time  is appropriate 

 Staff concurs with the IPA's proposal not to procure additional renewable energy 

resources for ComEd and Ameren at this time.  

3. The IPA's proposal to fund the purchase of renewable energy 
resources with utility revenues that have been derived through 
application of alternative compliance payment rates to usage of 
customers on hourly electric supply rates is appropriate 

 Staff concurs with the IPA's proposal that the utilities use revenues from the 

application of "alternative compliance payment" rates to hourly retail supply customers 

in order to offset any inability to take full delivery under the long-term 2010 bundled 

REC and energy contracts due to rate cap limits, and that the Commission allow any 

unneeded revenues from those sources to roll-over from year to year. 
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4. The IPA's proposal to fund the purchase of renewable energy 
resources with revenues in the Illinois Power Agency Renewable 
Energy Resources Fund (which have been derived through 
application of alternative compliance payment rates to usage of 
customers served by alternative retail electric suppliers and 
utilities selling electricity to retail customers located within other 
utilities' service territories) is appropriate  

While Staff is generally supportive of the IPA's proposal to fund the purchase of 

renewable energy resources with revenues in the Illinois Power Agency Renewable 

Energy Resources Fund (which have been derived through application of alternative 

compliance payment rates to usage of customers served by alternative retail electric 

suppliers and utilities selling electricity to retail customers located within other utilities' 

service territories), Staff has some concerns, centering on the following paragraph:  

The IPA proposes that, upon receipt of updated load forecasts from the 
utilities in March 2013 and the establishment of the Renewable Resource 
Budget for the 2013 delivery year, and a determination and notification by 
either utility that it will be unable to fully recover its costs of accepting 
delivery under the contracts due to the operation of the RRB price caps, 
the IPA will enter into discussions with the utilities and the counter-parties 
to the 2010 long-term energy and REC contracts to sort out a mechanism 
wherein a shortfall in the ability of the utility to purchase the REC portion 
of the output is made up for by the IPA's RERF.  The IPA would set up any 
required accounts and processes at PJM and M-RETS that would facilitate 
the documented retirement of RECs.  
Plan, p. 86. 

While identifying the likelihood that the utilities will be unable to purchase 100% 

of the RECs pursuant to the above-mentioned 20-year contracts, the Plan also 

acknowledges that those contracts contain explicit provisions allowing for curtailment 

sufficient to assure that the rate caps (budget limits) would not be exceeded. (Plan, p. 

84) Although not specifically addressed by the Plan, those contract provisions are 

consistent with Appendix K from Docket No. 09-0373, which was approved as part of 

the Commission's Order in that docket and was the basis for the 20-year energy and 
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REC procurement contracts. In Appendix K there is a section addressing contract 

payment which specifically provides that "[u]tilities shall not be liable under the Long-

Term PPA (or any related financial swap agreements) for any costs that cannot be 

recovered from customers through those pass-through tariffs." (Order, Docket No. 09-

0373, Appendix K, p. 5)  

While the Plan at one point recognizes that the purchase by utilities under the 

December 2010 20-year contract could be curtailed, in certain parts it seems to suggest 

that its proposal is a bailout of a utility obligation. However, that is simply not the case 

given that the contracts entered into between the utilities and suppliers allowed for the 

purchases to be curtailed as required by the Commission's Order in Docket No. 09-0373 

and consistent with Section 1-75(c)(2). (20 ILCS 3855/1-75(c)(2)) On the other hand, at 

least in the short run, "the imputed REC contract prices," at which the IPA plans to 

purchase RECs from the utilities or their current REC suppliers, may exceed (and are 

likely to exceed) the prices of RECs that could be purchased through a new competitive 

RFP for one-year unbundled REC contracts. Hence, at least in the short run, the IPA's 

plans may constitute a bailout of, if anyone, the suppliers holding those 20-year 

contracts.  However, those imputed REC prices fall over time.  Depending on the actual 

(as opposed to forecasted) path of electric energy prices over the next 19 years, it is 

even conceivable that, in the long-run, the total cost of these contracts could fall below 

the total cost of buying electricity at spot market prices. Staff does not contend that such 

a scenario is likely. However, if such a scenario were likely, then, in the long-run, the 

IPA's plan would be likely to help eligible retail customers, too. This is because the plan 

may help the utilities retain the 20-year contract suppliers, who, with each announced 
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reduction in their annual contract quantities, have the options of terminating their 

agreements with the utility, accepting the lower contract quantity on an annual basis, or 

accepting the lower contract quantity for the life of the contract (or until reduced further). 

The Plan is silent with respect to this aspect of the proposal, presumably because it was 

not analyzed by the IPA. In Staff's view, such considerations should be explored by the 

IPA, before it enters into discussions with the utilities and suppliers to sort out a 

mechanism wherein any shortfall in the ability of the utility to purchase the REC portion 

of the output is made up for by the IPA's RERF.  

Notwithstanding the above concerns, and subject to some modifications, Staff does not 

oppose the IPA's attempt to address the issue of curtailed purchases under the 20-year 

energy and REC procurements. However, based upon these comments and concerns, 

Staff recommends the following changes to page 85 of the Plan: 

Use of the Alternate Compliance Payments by ARES  
to Supplement Utility RPS Budgets for Purposes of Performance  
Under the 2010 Long-Term Bundled Energy and REC Contracts 

 
The renewable energy obligation for ARES is measured as a 

percentage of the actual amount of metered electricity (megawatt-hours) 
supplied by the ARES in the compliance year.  ARES must meet at least 
50% of their renewable energy resource obligations through the Alternate 
Compliance Payment (ACP) mechanism.24  The remaining 50% of the 
obligation may be met with additional ACP payments, by procuring 
renewable energy, or by procuring RECs sufficient to comply with the 
RPS. ACPs are remitted by ARES directly to the ICC, and the ICC 
forwards that money to the Renewable Energy Resources Fund 
administered by the IPA for use in purchasing RECs.  The IPA is directed 
to purchase renewable resources at a price not to exceed the winning bid 
prices for like resources under the IPA's procurements for electric 
utilities.25  The ACP rate, which is essentially the average price of RECs 
purchased for the utilities, fluctuates from year to year based on the 

                                            
24

 220 ILCS 5/16-115D(a)(2) and (d)(3). 

25
 See 20 ILCS 3855/1-56(d) and (e). 
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results of IPA procurement events.  Nevertheless, because the ACP is tied 
to the average prices for renewable resources purchased by the utilities, 
the mechanism allows for competitive neutrality with respect to RPS 
compliance costs passed through to all retail electric customers. 

The IPA does not believe it requires Commission approval to spend 
the RERF in any fashion, either within or outside of a Commission-
approved procurement plan. The IPA presents this proposal in the context 
of this Plan, however, because this Plan has uncovered the potential 
shortfall in the utility ability to compensate the long-term REC sellers and 
some discussion is necessary to answer the inevitable questions of both 
the generators under contract and the renewable resource investment 
community. The IPA is not a party to the contracts between the utilities 
and the generators under these contracts, nor does it wish to be. The 
IPA's sole obligation is to purchase RECs through competitive 
procurements that are similar in price and qualities to those procured by 
the utilities, and to then retire those RECs.  

It makes sense that if the Ameren and ComEd long-term REC 
procurements are being reduced have the potential to become "stranded" 
(from the point of view of the generators), in large part because of 
customer load shifts to ARES, that the ARES RPS compliance payments 
made through the ACP mechanism be used to make up for the 
subsequent shortfalls in the utility RPS budgets caused by those load 
shifts.  Use of these funds is consistent with the IPA's belief that ACP 
money is intended to aid RPS compliance on behalf of ARES customers.  
The IPA will be examining its options for spending the RERF funds, 
including but not limited to purchases of RECs that would otherwise have 
been purchased by Ameren and ComEd except for the spending 
constraint. On the other hand, the IPA has to consider that the ACP 
money is intended to aid RPS compliance on behalf of ARES customers, 
meaning that every dollar spent on prior purchases of renewable 
resources on behalf of eligible retail customers is a dollar not spent on 
procuring additional renewable resources on behalf of ARES customers.  
The IPA will make a decision with regard to this balancing issue outside of 
the context of the Procurement Plan. 

 
(Plan, p. 85) 
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5. Procurement of Renewable Energy Credits Derived from the 
Operation of "Distributed Renewable Energy Generation 
Devices"  

The renewable portfolio standard section of the IPA Act (20 ILCS 3855/1-

75(c)(1)) now requires the IPA to include purchases from "distributed renewable energy 

generation devices" in its plans.  The IPA has made a significant start in designing a 

practical system for procuring RECs created by aggregations of "distributed renewable 

energy generation devices," which is outlined in the IPA Plan.  However, the IPA is not 

seeking approval of a final distributed generation program.  Rather, as it states:  

Given the uncertainty around the projections and the availability of ACP funds to 
supplement the budgets, it is not clear when it may be economically feasible to 
actually begin a Distributed Generation program due to the potential effects on 
the requisite 5 (or more) year contracts.  Rather than wait to approve all the 
details of such a program until it becomes crystal clear that the utilities can afford 
to include one in their portfolios, the IPA wishes to propose a program design for 
Commission review and comment in the 2013 Procurement Plan, for 
implementation at such time as the RPS budgets and available ACP funds allow. 

IPA Plan, pp. 86-87.  With respect to the IPA's request for Commission comments, Staff 

recommends the following.   

 First, when the IPA says "for implementation at such time as the RPS budgets 

and available ACP funds allow," it is not clear if the IPA is contemplating such 

implementation to begin at the IPA's discretion (i.e., when it makes the determination 

that the RPS budgets and available ACP funds allow) or only after the Commission 

finds that the RPS budgets and available ACP funds allow.  Staff suspects it is the latter 

case (which Staff would support), and Staff recommends that the Commission conclude 

as much. 

 Second, in the IPA's description of the proposed system, it is unclear whether 

RECs created by distributed renewable energy generation devices within the service 
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territory of one utility can be sold only to that utility, or also to the other utility.  For 

instance, while it is clear that RECs from generators in ComEd's territory may be sold to 

ComEd, may they also be sold to Ameren?  The governing statutes do not seem to 

speak to this issue.  Staff believes the issue might best be addressed by the 

procurement administrators, in consultation with the procurement monitor, the utilities, 

and Staff.  While there is no reason for the Commission to decide the issue, now, Staff 

recommends that the Commission indicate whether it wishes the IPA to address the 

issue when the IPA returns seeking approval of its distributed generation program. 
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IV. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission make note of 

Staff's objections to the Plan and approve Staff's recommendations in this docket.  If the 

Commission ultimately accepts Staff's objections, the Commission should also direct the 

IPA to file a revised procurement plan as a compliance filing in accordance with 20 ILCS 

3855/1-75(f). 
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