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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
 
AMEREN ILLINOIS COMPANY   ) 
d/b/a Ameren Illinois,     ) Docket No. 12-0293 
Petitioner      ) 
       ) 
Rate MAP-P Modernization Action Plan --   )  
Pricing Annual Update Filing    )  
      
 

THE PEOPLE OF THE STATE OF ILLINOIS’ 
OPPOSITION TO AMEREN’S VERIFIED MOTION TO MAINTAIN PROTECTION 

OF CONFIDENTIAL AND PROPRIETARY INFORMATION 
 

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois, hereby oppose Ameren Illinois Company’s (“Ameren”) Verified Motion to 

Maintain Protection of Confidential and Proprietary Information (“Ameren Motion”) on the 

grounds that (1) Section 10-101 of the Public Utilities Act requires Commission proceedings and 

filings to be public, and AIC failed to demonstrate a compelling interest at risk by public 

disclosure of the documents; (2) the utility, as a monopoly energy distribution company, does not 

face competitive pressures; (3) the utility is obligated to demonstrate that its expenses, funded by 

ratepayers, are just and reasonable under Article IX of the Act.  In support of this Response, the 

People state as follows: 

I. The Public Utilities Act and Commission Rules Require an Open and Transparent 
Ratemaking Process.   

 
Commission proceedings concerning the rates for monopoly services, as well as the 

meeting in which rates are set by the Commission, are ordinarily open to the public.  220 ILCS 

5/10-101 (“All proceedings of the Commission and all documents and records in its possession 

shall be public records, except as in this Act otherwise provided.”); 220 ILCS 5/10-102 (“All 
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meetings of the Commission shall be conducted pursuant to the provisions of the Open Meetings 

Act.”)  Clearly, the General Assembly attached importance to ensuring that Commission 

hearings, meetings and the factual basis for the decision-making process remain open and 

transparent.  In FCC v. Schreiber, 381 U.S.  279 (1965), the United States Supreme Court 

recognized the importance of making information produced in connection with the regulatory 

process available to the public.  In that case the Court reversed an Order that had allowed certain 

information to be treated as confidential at the Federal Communications Commission, thereby 

reinstating the FCC’s order requiring that the information be filed without restriction.  The Court 

said: 

The Commission observed that, in addition to stimulating the flow of information, public 
hearings serve to inform those segments of the public primarily affected by the agency's 
regulatory policies and those likely to be affected by subsequent administrative or 
legislative action of the factual basis for any action ultimately taken -- a practical 
inducement to public acceptance of the results of the investigation.FN21 Also implicit in 
the Commission's discourse is a recognition that publicity tends to stimulate the flow of 
information and public preferences which may significantly influence administrative and 
legislative views as to the necessity and character of prospective action. (Fn 21:  See 
generally, Rourke, Law Enforcement Through Publicity, 24 U. Chi. L. Rev. 225 (1957); 
Note, 72 Yale L.J. 1227 (1963)). 

 
381 U.S. at 294. 

 

Given this interest in open and transparent regulatory proceedings, the exceptions to the 

open-and-transparent rule is specifically limited.  The Commission is authorized to enter orders 

to protect “the confidential, proprietary or trade secret nature of any data, information or 

studies,” only when the entity seeking designation demonstrates a “compelling interest at risk.”  

83 III. Adm. Code Section 200.430(a);  In Re the Marriage of Johnson,  232 Ill.App. 3d 1068 

(1992).  As discussed further below, AIC failed to demonstrate such a “compelling interest at 

risk.”   
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In its Motion, Ameren claims that documents concerning advertising service, pricing, and 

work product for outside supplier Simantel Group, Ltd (“Simantel”), and two Simantel-prepared 

memorandums discussing communications and marketing strategies and goals, should be kept 

confidential.  AIC Motion at 4-8.  For support of this proposition, Ameren argues that “[c]ourts 

regularly have found non-public product research, marketing plans, strategies and analysis and 

intellectual property to constitute valuable and commercially sensitive investments that can be 

treated as confidential by the producing party and properly subject to protective orders.”   AIC 

Motion at 5.  As legal support for this point, AIC cites the cases of In re: Yasmin and Yaz 

(Drospirenone) Mktg., Sales Practices and Prods. Liab. Litig., 2011 U.S. Dist. LEXIS 130610, 

at *14-15 (S.D. Ill. Nov. 10, 2011); Lucini Italia Co. v. Grappolni, 2003 U.S. Dist. LEXIS 7134, 

at *48-49 (N.D. Ill. Apr. 24, 2003);  and  PepsiCo., Inc. v. Redmond, 1995 U.S. Dist. LEXIS 

19437, at *25-63 (N.D. Ill. Jan. 26, 1995).   

All of these cases are distinguishable, however, because they involve companies (and 

their marketing materials) that operate in free, unregulated markets, and which face competitive 

pressures.  Ameren, on the other hand, is a monopoly electric (and gas) distribution company that 

faces no competitive pressures for its electric distribution service.  The materials at issue in this 

docket involve the marketing and advertising strategy of the monopoly distribution company, the 

costs of which Ameren seeks recovery for in its electric distribution rates.  The companies at 

issue in the cases cited by Ameren involve competition in the beverage and medicine industries, 

respectively, for example – activities that require that PepsiCo and Yasmin retain some business 

information as confidential.  Ameren, on the other hand, requires no such shield for the 

promotion of its brand or to educate customers about the company and its services.     
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In addition, the Public Utilities Act itself requires the Commission to specifically review 

the kinds of materials at issue in Ameren’s Motion.  Section 9-226 of the Act provides: 

In any general rate increase proceeding in which Section 9-225 of 
this Act applies, the following materials shall be made available to 
the Commission:  
 
(a) Copies of all advertisements and scripts included in the 
operating expense, listing the production costs for each ad, the 
publication schedule and costs for each ad;  
 
(b) Copies of all advertisements included in the operating expense 
purchased on a cooperative basis with manufacturers, developers 
or others and the company's cost for each ad; and  
 
(c) All expenses incurred by the utility included in the operating 
expense for ads or scripts produced by a trade association 
including all monies paid to the association for advertising 
purposes, either in the form of dues, assessments or subscriptions. 

 
220 ILCS 5/9-226.  The materials at issue are critical documents in the Commission’s evaluation 

of the types of advertisements for which AIC seeks recovery.  Indeed, AG/AARP Ex. 3.4 

provides critical information to assist the Commission in determining whether the information 

and services for which AIC seeks rate recovery are promotional-related or educational, as 

defined in Section 9-225 of the Act.  As such, these documents should remain public so that the 

ratepayers, who will compensate AIC for these services, understand the factual basis by which 

the Commission reached its decision.  If only the total amount of a utility expense is available to 

the public, the benefit of transparency is lost, and the public will lose confidence in the 

regulatory process.   

B. AIC’s Claims That They Compete in the Retail Supply Market and in the 
Procurement of Services From Outside Vendors Does Not Satisfy the 
“Compelling Interest at Risk” Standard for Permissible Confidential Treatment. 
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 AIC argues that it “competes with alterative retail suppliers in Illinois’s deregulated 

power supply market”, and that research, strategies and plans related to the deregulated power 

supply market are as such “confidential trade secret information.”  AIC Motion at 5.  These 

arguments should be rejected for a couple of reasons.   

First, the Illinois Power Agency purchases energy supply on behalf of Ameren Illinois 

and Commonwealth Edison Company, pursuant to the Illinois Power Agency Act, 20 ILCS 

3855/1-1 et seq. To that end, AIC is not “competing” with alternative energy suppliers.   

Moreover, to the extent Simantel services related to an unregulated affiliate of Ameren 

(presumably the unnamed competitive energy supplier AIC’s Motion references) are being 

included as expenses in the 2011 12-month period at issue, such costs should be excluded from 

the rates established in this proceeding.   

Ameren also claims in defense of its requested confidential and proprietary designation 

that it “competes in the marketplace for the procurement of consulting services from outside 

vendors related to AIC’s advertisements and consumer education initiatives for its regulated 

services.”  AIC Motion at 5.  It then avers that revealing rates and pricing information “could 

adversely affect its ability to compete for lower-priced services.”  Id. This argument, too, should 

be rejected. 

In ICC Docket No. 10-0467 (ComEd’s proposed general increase in rates), ComEd 

presented the same argument in attempting to obtain a confidential and proprietary designation 

for legal and expert witness bills and invoices.  In short, the Company claimed that if these 

figures and the associated invoices were released, it would lose its ability to negotiate the lowest 

rate for the ratepayers paying those legal bills through customer rates.   The ALJs assigned to 

that case rejected this argument outright.  The materials were released to the public record.  See 
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ComEd Motion to Preserve Confidential Designation of Certain Documents, filed November 12, 

2011; AG Response to Motion, filed November 19, 2011; ALJs’ Ruling of December 10, 2010.   

 AIC’s argument on this point is equally specious.  Utility expenses, including the costs of 

various services and plant and the costs of capital, are regularly disclosed and reviewed in rate 

cases.  Ameren has not provided any reason for treating marketing and advertising expenses 

differently from other services and property that it obtains (some from other vendors and 

subcontractors) in the normal course of business.  Moreover, Ameren’s assumption that secrecy 

will promote lower costs simply is unproven.  For example, no evidence has been presented that 

Ameren even issued an RFP for these advertising services.  Assuming that hiding the documents 

and rates associated with these services will somehow lead to lower utility rates is unproven, and 

contrary to the policy of open and public review of utility expenses in Commission hearings to 

set rates that captive customers will pay.  220 ILCS 5/10-101. 

Furthermore, in an analogous fee shifting scenario, courts have been clear that the 

reasonableness of fees “cannot be determined on the basis of conjecture or on the opinion or 

conclusions of the attorney seeking the fees.”  LaHood v. Couri, 236 Ill.App.3d 641, 648 (1992);  

Kaiser v. MEPC American Properties, Inc., 164 Ill.App.3d 978, 984 (1987).   When a third party 

is ultimately responsible to pay fees and costs, courts require that the party seeking fees 

demonstrate reasonableness by producing “detailed information concerning the nature of the 

actual time expended in each of the legal tasks performed, the identity of who performed them, 

how they related to the litigation and whether they were necessarily required.”  Mars v. Priester, 

205 Ill.App.3d 1060, 1065 (1990).    Representations by the party seeking fees that the fees are 

“reasonable” are insufficient.  Yet that is precisely what Ameren is doing in connection with the 

Simantel advertising/marketing fees in question.  
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III. Simantel’s Alleged Interest in Retaining Confidential Treatment of its Marketing 
Strategies for Ameren Illinois Likewise Fails the “Compelling Interest at Risk” 
Standard for Permissible Confidential Treatment of the Relevant Documents. 

 
 Ameren further argues Simantel has an agreement with Ameren Services Company 

(“ASC”), an unregulated affiliate, to keep certain information confidential.  AIC Motion at 6.   

Ameren also claims that Simantel has informed the Company that it considers memoranda and 

Power Point information proprietary, the disclosure of which might affect Simantel’s ability to 

obtain future consulting contracts “in connection with Ameren’s advertisements and customer 

initiatives.”  Id. These arguments, too, miss the mark. 

First, Ameren includes no ASC document that either defines or supports the referenced 

agreement between ABS and Simantel regarding confidential information treatment.  Further, the 

Commission is an administrative agency whose power is derived from the legislature.  Business 

and Professional People for the Public Interest v. Illinois Commerce Commission, 146 Ill.2d 

175, 195 (1991).  The Public Utilities Act does not permit the Commission to concern itself with 

the potential value of a marketing company’s consulting services, particularly related to an 

agreement with an unregulated affiliate, except as to the justness and reasonableness of the fees 

for which a utility seeks to be recovered in rates.  220 ILCS 5/9-201.  Moreover, it is important 

that these materials for which AIC seeks cost recovery be in the public domain so that the public 

can be informed about the cost incurred by utilities to market and inform ratepayers of its 

services, as well as the basis for the Commission’s decision permitting cost recovery.   

In addition, the assertion that Simantel considers the three memoranda at issue to be 

proprietary is nothing more than a hearsay statement.  Moreover, a review of pages 12, 16-19, 

22, and 40 of AG/AARP Ex. 3.4C reveals that any competitor of Simantel would be hard pressed 

to decipher that company’s proposed advertising strategy for Ameren.  The referenced Simantel 
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memoranda at issue (pp. 27-40 of AG/AARP Ex. 3.4C) and AIC/AG/AARP Cross Ex. 1 

similarly provide more detail about the purpose of the costs in question, along with projected 

vendor and media expenditures – information that reveals no trade, marketing or proprietary 

secrets.  What these documents do reveal, however, is AIC’s clear interest in its brand valuation, 

and support for Mr. Brosch’s reasonable 50/50 adjustment to these “Focused Energy for 

Life”/Image Advertising expenses.   This is information the public is entitled to review if 

ratepayers are being asked to fund these particular campaigns, as noted above.  This need for 

transparency trumps any alleged opinion by Simantel (a non-party to the docket) that the 

disclosure of the materials at issue might impact its ability to obtain future consulting services 

with Ameren.  The Commission’s obligation is to ensure least cost, reliable utility service in an 

open and transparent manner – not to protect the confidential treatment of amorphous marketing 

strategies for a monopoly utility company.   

  In short, the costs related to the documents in question are not exceptional services that 

require secret negotiation or charges.  On the contrary, the public disclosure of the source of AIC 

costs that ratepayers are being asked to pay will provide necessary sunshine much the same way 

that open markets result in fair and broadly understood prices.  The People respectfully request 

that the Commission lift the confidential designations Ameren has claimed for the documents 

listed in its Motion.   

 WHEREFORE, the People request that the Commission deny Ameren’s Motion to 

Maintain Protection of Confidential and Proprietary Information. 

 

Respectfully Submitted,  
 
The People of the State of Illinois 

    By LISA MADIGAN, Attorney General    
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     _____________________________________ 
      

Karen L. Lusson, Sr. Assistant Attorney General 
     Public Utilities Bureau  

100 West Randolph Street, Floor 11 
     Chicago, Illinois 60601 
     Telephone: (312) 814-1104 
     Fax: (312) 814-3212 
     Email: klusson@atg.state.il.us 
 
Dated:  October 3, 2012 
       


