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I. INTRODUCTION AND POSITION SUMMARY 

Ameren Illinois Company’s (“AIC” or “Company”), pursuant to Section 10-113(a) of the 

Illinois Public Utilities Act (“IPUA”), 220 ILCS 5/10-113(a), and Section 220.880 of the 

Commission’s Rules of Practice and Procedure, 83 Ill. Admin. Code 200.880, hereby requests 

that the Commission grant rehearing of its September 19, 2012 Order in this matter (the “Order”) 

to amend the Order in the following respects: 1) provide that the rate base shall be determined 

using year-end rather than average balances; 2) provide that accumulated deferred income taxes 

shall not be deducted from projected capital additions; 3) provide for an interest rate on 

reconciliation amounts equal to the weighted average cost of capital; 4) provide that the capital 

structure used to develop rates shall be AIC’s actual capital structure at year-end; and 5) provide 

that the “rate cap” calculation shall be based on actual rates paid by customers and not on post-

hoc, revised rates.  These changes to the Order are required because the Commission’s findings 

in the Order to the contrary are inconsistent with Illinois law, and in particular with the express 

terms of the Electric Infrastructure and Modernization Act (“EIMA”); are unsupported by 

substantial evidence of record; and are arbitrary and capricious.  All of these errors reflect a 

misinterpretation or misapplication of provisions of the EIMA and can and should be corrected 

without a hearing. 

In the Order, the Commission has effectively rewritten the terms of the EIMA and the 

bargain that law strikes.  The Commission remains a creature of statute, having only such 

authority as the legislature deems fit to grant.  The Commission may not substitute its judgment 

for that of the legislature, and it may not impose a regulatory scheme different from the one the 

legislature has mandated.  It does not matter how reasonable the Commission may believe its 

actions to be.  A court will judge the Commission’s actions by reference to the statute, and not by 

reference to Commission’s view of how things should work.  In that light, the Order cannot stand. 



 

 2 

In the meantime, the Order seriously jeopardizes AIC’s ability to implement the 

infrastructure improvements to the extent and on the timetable envisioned by General Assembly 

when it adopted the EIMA.  While the uncertainty surrounding the Commission’s actions is 

resolved, AIC has no choice but to slow down its EIMA capital spending, with a corresponding 

negative effect on the job creation that the legislature sought to effectuate with the law that the 

Commission now disregards.  On a longer-term basis, the conclusions reached in the Order could 

limit AIC’s ability to compete for capital. 

This result is unavoidable.  The immediate impact of the Order is to reduce 2013 

revenues by $35 million from the level the Company anticipated when filing its 2011 calendar 

year update, which itself reflected a $20 million rate decrease.  The Company intends to reduce 

the level of 2013 capital projects to reflect the change in circumstances caused by the Order.  

Moreover, the effect of the Commission’s decisions on the pivotal issues addressed in this 

rehearing request is likely to be larger in years after 2013, which in turn will place further 

constrictive pressure on the Company’s capital expenditures. 

There is simply no way to reconcile what the Commission has done here with the 

legislature’s intent.  The EIMA is intended to “provide for the recovery of the utility's actual 

costs of delivery services” 220 ILCS 5/16-108.5(c)(1).  The Order’s arbitrary and illegal 

revisions to the law, however, produce a revenue stream that is far less than AIC’s actual costs, 

and that will continue to be far less than AIC’s actual costs, despite the use of formula rates.  

Accordingly, the rates approved by the Commission in the Order cannot support the level of 

capital investment envisioned by the General Assembly, and AIC must pull back on its spending 

plans, beginning in 2013.   

One of two things must happen to get infrastructure modernization back on track: the 
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Commission must revise its Order in the manner discussed herein, or an appellate court must 

reverse the Commission’s hijacking of the EIMA.  It is by far preferable that the Commission 

take care of the problem itself. 

II. ARGUMENT 

A. The Order Errs By Using Average Rate Base 

The Order determines that the reconciliation revenue requirement should use average 

rather than actual year end data.  The resolution of this issue has no revenue impact in this 

proceeding, but the importance of this issue in future reconciliation proceedings cannot be 

overstated. 

The Order determines that in resolving the dispute concerning average versus year-end 

rate base, the “legislature left room for interpretation.” (Order, p. 174.)  The parties who 

advocate this position (i.e., everyone except AIC) arrive at their conclusion not through 

interpretation, but imagination.  

In interpreting a statute, the “cardinal rule of statutory construction, to which all other 

rules are subordinate, is to ascertain and give effect to the intent of the legislature.”  See 

Collinsville Comm. Unit Sch. Dist. No. 10 v. Regional Bd. of Sch. Trustees of St. Clair Cty., 218 

Ill. 2d 175, 186 (2006).  The first and foremost source for determining the intent of the 

legislature is the plain language of the statute.  Id.  (“The language of the statute, which must be 

given its plain and ordinary meaning, is the best indicator of the legislature’s intent.”)   

The reconciliation process is described in two sections of the EIMA.  Section 16-

108.5(c)(6) requires the formula rate tariff to “provide for an annual reconciliation, with interest 

as described in subsection (d) of this Section, of the revenue requirement reflected in rates for 

each calendar year . . . with what the revenue requirement would have been had the actual cost 

information for the applicable calendar year been available at the filing date.”  For the 
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reconciliation process itself, Section 16-108.5(d)(1) requires a comparison between revenue 

requirements based on (i) “cost inputs for the prior rate year” and (ii) “the actual costs for the 

prior rate year.”  

The EIMA makes it clear that cost inputs for both sides of the reconciliation equation are 

to be based on “final” data: “The inputs to the performance-based formula rate for the applicable 

year shall be based on final historical data reflected in the utility’s most recently filed annual 

FERC Form 1 . . . .”  Id. (emphasis added).  The statute leaves nothing to interpretation.  “Final” 

means final and “actual” means actual.  Thus, the annual update filing for May 2013 will 

reconcile the “cost inputs for the prior rate year” (2012) with “the actual costs for the prior rate 

year” (also 2012).  At the risk of stating the obvious, 2012 will be a fully historical period when 

the update proceeding is filed in May 2013.  The “actual costs” for 2012 will be known.  The 

“final historical data” shown on the 2012 FERC Form 1 must be used to derive rate base for rates 

that will go into effect later in 2013.  (If this sounds analogous to use of a historical test year 

under traditional ratemaking, that’s because it is.) 

But the Order delves elsewhere in its search for authority to require that reconciliations 

use an average rate base.  Section 16-108.5(c)(1) states that a formula rate tariff must provide for 

“the recovery of the utility’s actual costs of delivery services that are prudently incurred and 

reasonable in amount consistent with Commission practice and law.”  (Order p. 174, citing 220 

ILCS 5/16-108.5(c)(1).)  The Commission observes that this language does not specify exactly 

how the “actual costs of delivery services” should be determined.  The Order then makes the 

remarkable statement that “the legislature arguably created a system under which under-

recoveries by the utility will be the norm” (p. 175), and from there jumps to the conclusion that 

the use of an average rate base will minimize the reconciled under-recovery the ALJPO assumes 
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will happen each year. 

But why this would in fact be the case, and how this has bearing on the legislative intent, 

is unexplained.  To begin with, the opposite is true with respect to the reconciliation balances 

attributable to rate base: use of a year-end reconciliation rate base minimizes those balances. (Tr. 

412-14, 416.) The Company is told not to worry:  “Whatever the under-recovered amount is, 

AIC will earn interest on that amount to the benefit of shareholders.”  (p. 175.)  With all due 

respect to the Commission, this assurance is simply incorrect and provides no comfort. 

Much more could be said – and has been said – on the issue of statutory interpretation 

and the holes in the Staff and Intervenor arguments.  These are all laid out in the briefs.  In the 

final analysis, the body whose opinion on the subject counts the most is the General Assembly, 

and here is but a portion of what it has had to say via HR 1157: 

WHEREAS, The Energy Infrastructure Modernization Act also provides that the 
final year-end cost data filed in FERC Form 1 should generally be used to 
determine rates; and 

WHEREAS, No statutory authority was given to the Illinois Commerce 
Commission to set rate base and capital structure using average numbers that do 
not represent final year-end values reflected in the FERC Form 1, and the Illinois 
Commerce Commission's use of such average is contrary to the statute; 

* * * 

Resolved, by the House Of Representatives of the Ninety-Seventh General 
Assembly of the State of Illinois, that we express serious concerns that the Illinois 
Commerce Commission Order, entered on May 29, 2012 in Commission Docket 
No. 11-0721, fails to reflect the statutory directives and the intent of the Illinois 
General Assembly by: … (3) determining rate base and capital structure using an 
average, rather than the year-end amounts as reflected in FERC Form 1. 

 The Commission should abandon its attempt to hamstring participating utilities with a 

reconciliation process that relies on average rate base.  

B. The Order Errs By Failing To Use The Actual Capital Structure 

With regard to capital structure, Section 16-108.5(c)(2) leaves nothing to the imagination:  
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formula rates are to “[r]eflect the utility’s actual capital structure for the applicable calendar 

year, excluding goodwill, subject to a determination of prudence and reasonableness consistent 

with Commission practice and law.”  (Emphasis added.)  Data concerning the “actual capital 

structure” must be derived from the same place as most other formula rate inputs:  “final data 

based on [the] most recently filed FERC Form 1 . …”  The Order, however, violates this 

provision of the EIMA in two respects: 1) it “adopts Staff’s proposed average capital structure 

methodology.”  (Order, p. 109 (emphasis added); and 2) it imputes to AIC the common equity 

ratio of AIC’s parent, Ameren Corporation.  There is simply no part of the Commission’s 

determination of capital structure that comports with the EIMA. 

Any doubts about the legislature’s intent were resolved with the recent passage of HR 

1157.  In expressing “serious concerns” with the Commission’s final order in Docket 11-0721 

(Commonwealth Edison Co., Docket 11-0721, Order, (May 29, 2012)), the House resolved:  “No 

statutory authority was given to the Illinois Commerce Commission to set rate base and capital 

structure using average numbers that do not represent final year-end values reflected in the 

FERC Form 1, and the Illinois Commerce Commission's use of such average is contrary to the 

statute.”  

Even if the legislature had granted authorization for the use of something other than 

actual capital structure, nothing in the record supports a finding that “Staff’s method . . . 

mitigates the risk of manipulation.” (Order, p. 109.)  Staff presented no evidence that the “risk” 

of manipulation by AIC actually exists or has ever occurred.  Staff offered only a hypothetical 

“example” of a utility purposefully delaying a dividend from one year to the next in order to 

boost the common equity ratio.  (Id.)  Saying this could happen is vastly different from proving 

that it has happened.  In any event, the Commission has ample authority to review a utility’s 
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capital structure for prudence and reasonableness, and impose remedies where appropriate.  

(Ameren Ex. 11.0 (Nelson Reb.), p. 8.)  

Moreover, the Order imposes an unjustified “cap” on AIC’s equity balance.  This 

decision is inconsistent with the plain language of Section 16-108.5 and the calculation of the 

imputed amount is both inconsistent with other portions of the Order and unsupported by the 

evidence. 

A majority of the Commission apparently believes that the General Assembly failed to 

consider the effect that formula rates would have on a participating utility’s operating risk.  To 

the contrary, the General Assembly dictated the formula by which the rate of return on equity 

would be determined.  There is nothing in the EIMA or in the record of this case to suggest that 

this formula does not already take into account the effect of formula rates on a participating 

utility’s operating risk. 

Indeed, the Commission’s own actions show that the formula does produce a lower ROE 

than would be reached under traditional ratemaking.  There is no dispute that the ROE produced 

by the formula rate provisions for 2010 is 10.05%, as the Order correctly indicates.  On May 24, 

2011, the Commission issued an order establishing traditional base rates for ComEd in Docket 

No. 10-0467, using 2010 rate of return data.  The ROE established by the Commission using 

traditional ratemaking methods was 10.5%.  Commonwealth Edison Co., Docket 10-0467, Order, 

(May 24, 2011), p. 154.  Thus, traditional ratemaking methods produced an ROE 45 basis points 

higher than the formula would.   

The Order thus adjusts the capital structure to achieve what the General Assembly has 

already accomplished – i.e., to assure that formula rates reflect the change in risk effected by the 

formula rate regime.  The Order uses the lower ROE produced by the formula rate protocols (as 
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the EIMA requires) and an adjustment to the capital structure not required by those protocols 

(and, in fact, barred by the statute) for the same purpose.  This second or double adjustment is 

not provided for in the formula rate statutory provisions, and would produce a lower return than 

the formula rate provisions call for.  Accordingly, the adjustment to the capital structure plainly 

conflicts with the law. 

Further, there was no evidentiary showing of imprudence or unreasonableness in 

managing the actual capital balance.  To the contrary, the record supports the maintenance of a 

healthy capital structure in light of near junk bond ratings was prudent and reasonable.  (Ameren 

Ex. 24.0 (Martin Surr), p. 8).  In particular, no party contended that AIC maintains too high a 

credit rating.  Rather, the parties suggested that, somehow, AIC could continue to maintain an 

adequate rating with a lower level of equity.  No party submitted any mathematical or financial 

calculation to support these suggestions.   

Finally, the Order invokes Section 9-230 of the Act.  This Section requires the 

Commission to disallow any effects of incremental risk from a utility's cost of capital based upon 

any non-regulated businesses.  No such claim has been lodged in this case, and no facts in the 

record support any type of Section 9-230 adjustment.  Section 9-230 provides: 

In determining a reasonable rate of return upon investment for any 
public utility in any proceeding to establish rates or charges, the 
Commission shall not include any (i) incremental risk, (ii) 
increased cost of capital, or (iii) after May 31, 2003, revenue or 
expense attribute to telephone directory operations, which is the 
direct or indirect result of the public utility’s affiliation with 
unregulated or nonutility companies.  (Emphasis added.) 

Section 9-230 is a limited provision, by its express terms.  It addresses only the “incremental 

risk” or “increased cost of capital” that a public utility experiences because of its “affiliation” 

with “unregulated or nonutility companies.”  Thus, Section 9-230 addresses situations in which 

the relatively risky operations of affiliates spill over into the utility’s cost of capital and cause the 
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utility to pay more for debt or equity.  No party submitted any evidence that AIC faced increased 

risk by virtue of its association with any affiliate.  Accordingly, there is no basis for rejecting the 

Company’s actual capital structure and using an imputed one instead. 

C. The Order Errs By Deducting ADIT From Projected Capital Additions 

The Order reduces rate base to reflect ADIT generated by 2011 and 2012 plant additions.  

This adjustment is contrary to law and should be eliminated. 

Section 16-108.5(c)(6) of the Act is clear.  In setting initial formula rates, the statute 

specifically requires the participating utility to submit FERC Form 1 data, adjusted for “plant 

additions and correspondingly updated depreciation reserve and expense for the calendar year in 

which the tariff and data are filed . . . .” (Emphasis added.)  No other adjustments are required—

specifically, there is no mention of a derivative adjustment for ADIT.  

Principles of statutory construction dictate that “t]he enumeration of one thing in a statute 

is construed as the exclusion of all others.” State v. Mikusch, 138 Ill. 2d 242, 250 (1990).  

Section 16-108.5(c)(6) requires adjustments to (i) plant additions and (ii) depreciation reserve 

and expense.  Because the legislature did not specify that ADIT on projected plant should also be 

accounted for, it is unlawful to order an adjustment that accounts for ADIT on projected plant.  

Period.  That the legislature did not expressly address the adjustment does not mean that the 

statute neither authorizes nor prohibits it.  Rather, the act of limiting adjustments to two narrow 

categories creates a presumption that the legislature intentionally withheld authority from the 

Commission to make additional, un-enumerated adjustments.  See Northern Moraine Wastewater 

Reclamation Dist. v. Ill. Commerce Comm’n, 392 Ill. App. 3d 542, 565, 912 N.E.2d 204, 225 

(2nd Dist. 2009). 

That the Order deems it necessary to adjust ADIT to purportedly avoid “‘artificially 



 

 10 

increase[d] rates’” (Order, p. 52) is of no import.1  “[I]t is not within the province of an 

administrative agency or court to take from or enlarge the meaning of a statute by reading into it 

language which will, in the opinion of either, correct any supposed omission or defects.” 

American Steel Foundries v. Gordon, 404 Ill. 174, 180-81 (1949); Beckmire v. Ristokrat Clay 

Prods. Co., 36 Ill. App. 3d 411, 415 (2d Dist. 1976) (“A court  . . . must give effect to the 

legislative intention regardless of the consequences.”).  

The inclusion of ADIT for projected plant balances is also inconsistent with the EIMA’s 

requirement to use actual costs.  220 ILCS 5/16-108.5(c)(6).  ADIT for 2011 and 2012 plant 

additions cannot be gleaned or derived from the 2010 FERC Form 1.  (Ameren Ex. 23.0 (Rev.) 

(Stafford Sur.), p. 15; AIC Init. Br. 25-26.)  Thus, rolling forward the balance of ADIT on 

projected plant additions violates the letter and spirit of the EIMA.   

D. The Order Errs In Setting The Reconciliation Interest Rate 

Section 16-108.5(c) of the EIMA provides that the formula rate tariff approved by the 

Commission must “provide for an annual reconciliation, with interest . . . .” 220 ILCS 5/16-

108.5(c).  The Company proposed that the carrying cost rate applicable to over- or under-

collection amounts determined in a reconciliation proceeding should be equal to the weighted 

average cost of capital (WACC).  

The WACC is the only proposed interest rate that complies with the statute.  The EIMA 

directs the Commission to allow a participating utility to recover the full cost of providing 

                                                 
1 This concern is unfounded.  The absence of such an adjustment does not mean rate base will be “overstated.”  By 
the time rates are in effect for each successive update proceeding, AIC will have actually incurred the capital costs 
for that projected year.  (AIC Init. Br. 27.)  Moreover, when rates are reconciled in 2013, any over- or under-
recovery produced by rates in effect during 2012 will show up as an adjustment to rates established in 2013 (and 
effective as of January 2014).   (Id., pp. 27-28.)  Thus, rates will not be “artificially increased”; rather, establishing 
and reconciling rates based on actual costs ensures customers will pay rates based on actual costs—no more and no 
less.  (Ameren Ex. 13.0 (Stafford Reb.), p. 22.)  
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delivery services.  See 220 ILCS 5/16-108.5(c)(1) (“[t]he performance-based formula rate 

approved by the Commission shall ... [p]rovide for the recovery of the utility's actual costs of 

delivery services”); see also 220 ILCS 5/16-108.5(c) (“charges for delivery services shall be cost 

based, and shall allow the electric utility to recover the costs of providing delivery services”). 

The WACC – which is what the Company actually pays for capital – is the only interest rate that 

will fully compensate the Company for the capital that was employed in the event of under 

collection.  (Ameren Ex. 21.0 (Nelson Sur.), pp. 8-9.) 

The WACC is the only interest rate in line with EIMA’s directives regarding rate of 

return and capital structure. Under Section 16-108.5(c)(2), “the performance-based formula rate 

approved by the Commission” should “[r]eflect the utility’s actual capital structure for the 

applicable calendar year, excluding goodwill.”  By deeming AIC to have financed this 

significant portion of its capitalization solely with debt, as all of the other proposals do, these 

proposals would shift the overall capital structure financing AIC’s operations in direct 

contravention of the Act’s directive that the formula rate reflect a utility’s actual capital structure, 

unless shown to be unreasonable or imprudent. 220 ILCS 5/16-108.5(c)(2). 

The use of a short-term debt rate would not compensate AIC for its actual costs of 

accessing capital in the markets to fund investments required under the statute.  (Ameren Ex. 

21.0, p. 8.)  It effectively would require AIC to alter its capital structure to fund reconciliation 

amounts with a certain mix of debt, irrespective of: the consequences of using only debt on 

AIC’s financial condition and credit ratings; whether such funding is prudent; and whether such 

funding is practicable.  (Id.)  

The Order violates the statute’s requirement that the formula rate “include a cost of 

equity....” 220 ILCS 5/16-108.5(c)(3).  That cost is reflected in the WACC.  When the legislature 
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intended for the Commission to apply an interest rate different from the utility’s WACC in a 

specific context, it said so.  See 220 ILCS 5/16-108.5(c)(4)(D) (allowing debt-only return on 

pension asset).  There is no support for any claim that the legislature intended or authorized the 

Commission to use anything other than the utility’s WACC when calculating the financing costs 

of the reconciliation deferral.  See Aurora Pizza Hut, Inc. v. Hayter, 79 Ill. App. 3d 1102, 1105-

06 (1st Dist. 1979) (“An elementary canon of statutory construction teaches us that where the 

legislature uses certain words in one instance, and different words in another, different results 

were intended.” (citing Illinois State Toll Highway Authority v. Karn, 9 Ill. App. 3d 784 (2nd 

Dist. 1973)). 

The Commission bases its finding on a faulty assumption that reconciliation amounts do 

not represent or require permanent financing, and that they would either displace or require only 

short-term debt. Reconciliation amounts, however, are not short-term.  Short-term debt is debt 

issued for a period of less than one year.  83 Ill. Admin. Code 285.115.  Reconciliation amounts, 

however, will not be recovered or refunded within one year.  Under the protocols laid out in the 

EIMA, an underrecovery experienced in Year 1 will be the subject of an update filing in Year 2 

and will be reflected in rates in Year 3.  Necessarily, any underrecovery in Year 1 will not be 

fully recovered until the end of Year 3, meaning that the recovery period is two years.  The 

Commission is thus requiring that an investment with a life beyond one year be funded with debt 

issued for less than one year. 

Reconciliation amounts are akin to working capital, which is reflected in rate base at the 

WACC.  For example, Part 285 expressly includes both Cash Working Capital, 83 Il. Admin. 

Code 285.2070, and Materials and Supplies, 83 Ill. Admin. Code 285.2075, in rate base, where 

they are supported by the full capital structure at the WACC.   
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Lastly, forcing the Company to take on more debt would tend to make the Company 

more risky and adversely impact the Company’s creditworthiness.  (Ameren Ex. 24.0, (Martin 

Sur.) p. 9.)  To force an increase in debt leverage now may only result in a perception of 

increased default risk, thereby increasing the cost of any future AIC borrowing.  (Id.)  Under 

formula rates, such an impact would negatively affect customers, as they would bear the costs of 

the relatively higher borrowing rates.  (Id.)   

E. The Order Errs By Restating Historical Rates Paid By Customers 

Section 16-108.5(g) of the IPUA conditions the continuing eligibility of a participating 

utility for formula rates on the overall increase in residential rates that occurs under the formula 

rates.  Specifically, that subsection requires a participating utility to submit a report to the 

Commission by July 31, 2014 showing the average annual increase in the “average amount paid 

per kilowatthour for residential eligible customers, exclusive of the effects of energy efficiency 

programs” for the twelve month periods ending May 31, 2012, May 31, 2013 and May 31, 2014.  

220 ILCS 5/16-108.5(g) (emphasis added).  If the average annual increase “paid” by residential 

customers exceeds 2.5% for those periods, the subsection effectively suspends the infrastructure 

program and formula rates. 

In its brief, IIEC (a group of commercial and industrial customers) contended for the first 

time that the Commission should require AIC to include the starting point for the three year 

residential rate increase assessment in its tariff, and, as the starting point, to re-state the 

residential rates paid under AIC’s current tariffs to reflect the lower ROE produced by the EIMA 

ROE formula.  IIEC contended that this was necessary to be consistent with the ComEd EIMA 

tariffs approved in Docket 11-0721. 

In the ComEd docket, IIEC proposed that the starting point for ComEd be the rates 

approved in ComEd’s last rate case before electing formula rates, adjusted to reflect the ROE 
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determined under the formula method.  IIEC’s rationale was that, because the formula rates 

would result in an initial decrease in rates paid by residential customers, the measurement of year 

to year increases under formula rates would be “distorted”.  The Commission adopted IIEC’s 

proposal. 

There are two significant problems with this.  First, the restatement of the rates “paid” by 

residential customers is unauthorized by the EIMA and rewrites the regulatory bargain that the 

EIMA represents.  AIC’s customers “paid” the rates approved in Docket No. 09-0306.  The 

Commission has no authority to recalculate those rates as though the Commission had approved 

a lower ROE in that docket and then deem those post-hoc rates as the ones that residential 

customers paid.   

Moreover, the restatement of rates makes no sense in the overall context of the EIMA.  

That law both encourages additional investment and expenditures, which place upward pressure 

on rates, and establishes a lower ROE, which places downward pressure on rates.  The EIMA 

limits the overall effect of the implementation of the EIMA to a 2.5% average annual increase.  

IIEC’s proposal, which the Commission has now adopted in both the ComEd and AIC dockets, 

isolates only the upward effects of infrastructure spending, without considering the downward 

effect of the ROE formula.  There is no basis in the EIMA for this.  Residential customers will 

experience only the overall effect, and the restatement of the ROE in rates they have already paid 

is unsupported by any provision in the EIMA and unjustified by any policy or evidence. 

AIC also notes that what the Commission is doing under the EIMA is inconsistent with 

the administration of statutory rate effect limits with respect to energy efficiency and demand 

response measures, see 220 ILCS 5/8-103, and renewable energy projects, see 20 ILCS 3855/1-

75.  In neither instance does the Commission adjust the historical amounts paid in a manner not 
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expressly authorized by the relevant statute. 

No appellate court is going to allow the Commission to rewrite the rate impact test to 

arbitrarily and artificially reduce the starting point.  This both violates the express terms of the 

law, and reduces the level of investment that AIC can make by understating the starting point.  

This contravenes the legislature’s clear intent as to what level of investment is permissible, 

because that level is tied to the residential rates paid during the stated twelve month periods and 

not to what the rates would have been had they been set some other way cooked up by one of the 

parties.  

The Commission needs to undo the effects of IIEC’s eleventh hour proposal now.  This 

means that the Commission must correct the Order to make the starting point based on actual 

rates paid, adjusted only to reflect energy efficiency measures (as the EIMA expressly mandates).  

The use of post-hoc, hypothetical rates must be eliminated. 

III. CONCLUSION  

For the reasons set forth above, AIC requests that the Commission modify the Order in 

the manner discussed herein.
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