
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission ) 
  On Its Own Motion ) 
 ) 
     vs. ) 
 ) 
United States Steel Corporation, ) 
  Respondent )  Docket No. 10-0635 
 ) 
Determination under Section 5 of the  ) 
Illinois Gas Pipeline Safety Act of the plan  ) 
USS is to have in place for the inspection  ) 
and maintenance of its pipeline facilities in  ) 
and near its Granite City Works. ) 
 
 

REPLY OF UNITED STATES STEEL CORPORATION 
IN SUPPORT OF ITS MOTION TO STRIKE OR IN THE ALTERNATIVE 

FOR LEAVE TO FILE A RESPONSE INSTANTER 
 

United States Steel Corporation ("U. S. Steel”) files with the Illinois Commerce 

Commission (“Commission”) this Reply in support of its  Motion To Strike Or In The 

Alternative For Leave To File A Response (“Response”) Instanter (“Motion”) pursuant to 

Section 200.190 of the Commission’s Rules of Practice.  83 Ill.Adm.Code 200.190.   

INTRODUCTION 

U.S. Steel has been denied the opportunity to respond to the claim first raised by 

Commission Staff (“Staff”) in Staff’s Reply Brief (“Reply”) that U.S. Steel previously conceded 

that the Illinois Gas Pipeline Safety Act, 220 ILCS 20/1 et seq. (“IGPSA”) and/or the federal 

Natural Gas Pipeline Safety Act, 49 U.S.C. §60101 et seq. (“NGPSA”) are applicable to the 

natural gas and coke oven gas (“COG”) fuel lines at U.S. Steel’s Granite City Works facility 

(“GCW”).1  Staff does not deny the fact that it failed to raise its new claim in its Initial Brief or 

                                                 
1 Staff’s claim on this point is incorrect, as explained in U.S. Steel’s Response. 
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in testimony.  Staff argues that it was responding to certain statements made by U.S. Steel in its 

Initial Brief; this argument lacks merit because those statements relate solely to jurisdiction, and 

whether the Commission has jurisdiction over U.S. Steel is the only issue in this phase of the 

case.  U.S. Steel has always contested jurisdiction and reserved its right to contest the assertion 

of jurisdiction.  Staff has the burden of proof in regard to its assertion of jurisdiction, and Staff’s 

“response” amounts to nothing more than a new and belated argument in support of its case in 

chief.  Because U.S. Steel was denied the opportunity to respond to this claim, the Commission 

should either strike those portions of Staff’s Reply containing this argument or in the alternative 

allow U.S. Steel to file a response to Staff’s new argument.  To do otherwise would unfairly 

prejudice U.S. Steel and constitute a denial of due process.   

ARGUMENT 

 Staff carries the burden of proof in this case to demonstrate jurisdiction of the 

Commission over GCW natural gas and COG fuel lines.  Bindell v. City of Harvey, 212 

Ill.App.3d 1042, 571 N.E.2d 1017 (1st Dist. 1991)(“The burden of proving jurisdiction rests upon 

the party asserting it”).  Fundamental fairness and due process dictate that Staff lay out its case in 

chief in a manner that allow U.S. Steel the opportunity to respond to Staff’s claims.  The need is 

particularly acute here, where Staff alleges the new claim to be determinative of jurisdiction, but 

completely ignores a “full reservation” of rights asserted by U.S. Steel to contest the applicability 

of the pipeline safety laws.2  Staff admits that it had not made its new claim prior to its Reply. 

(Staff Resp. at 6).  Accordingly, the Commission should grant U.S. Steel’s Motion to strike the 

requested language from Staff’s Reply, or provide U.S. Steel with the opportunity to respond. 

                                                 
2 U.S. Steel’s full reservation of rights is contained in the earliest correspondence relied upon by 

Staff for its claim.  It states: “United States Steel Corporation hereby reserves the right to challenge this 
application of the Illinois Pipeline Safety Act and, by extension, the Federal Pipeline Safety Act to USS 
pipelines located at USS’s Granite City Works, for any reason.”  Staff Ex. 1.01, App. A, Att. 5 at 1, 
footnote 1.   
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 The arguments supporting Staff’s response to U.S. Steel’s Motion are baseless.  Staff’s 

new claim relates to the only issue in this phase of the case: whether, and to what extent, the 

Commission has jurisdiction over GCW natural gas and COG fuel lines.3  First, both U.S. Steel 

and Staff acknowledged that this phase of the docket was limited to the question of whether the 

Commission has jurisdiction. Administrative Law Judge’s Order Regarding Case Management 

Plan and Schedule (January 21, 2011); First Revised Administrative Law Judge’s Order 

Regarding Case Management Plan and Schedule (June 17, 2011) (“Case Management Order”).  

Second, in keeping with the Case Management Order, the first piece of testimony U.S. Steel filed 

explicitly stated that it was contesting jurisdiction on the basis that the GCW natural gas and 

COG fuel lines do not contain gas in transportation.  Baker Dir., USS Ex. 1.0, 3:66, 4:70.  This 

testimony was filed on August 12, 2011.  Staff clearly understands what Mr. Baker’s testimony 

means: it readily and unequivocally agreed at hearing that a pipeline used in the “transportation 

of gas” must by definition be a “gathering line,” “distribution line” or “transmission line.” Hrg. 

Tr. at 24:20-25:2.  The hearing was held on April 5, 2012.  At the latest, Staff should have made 

its claim in its Initial Brief to allow U.S. Steel the opportunity to respond.  For Staff to claim for 

the first time in its Reply that U.S. Steel somehow conceded jurisdiction prior to this docket 

being initiated conflicts with Staff’s actions relating to both its acceptance of the Case 

Management Order and the position it took in testimony and at hearings.  Thus, U.S. Steel is 

entitled to an opportunity to respond.  

                                                 
3 In its Reply, Staff alleges that (1) “USS asserted all the natural gas lines are indeed distribution 

lines” and thus “USS has admitted all its natural gas pipelines meet the definition of a pipeline used in the 
‘transportation of gas’”; and (2) USS’s consultants, M.K. Technologies, conceded that “GCW natural gas 
pipelines do in fact contain several mains and service lines, and as such, are distribution lines.” Staff 
Reply at 3-4.  Further, Staff alleges that (1) USS agreed that the position that a large customer tap off of 
a transmission line is itself a transmission line, irrespective of ownership of that gas being 
transported, and that this is the “logical equivalent to USS conceding that the GCW COG pipeline is a 
transmission line” (Id. at 6-7); and (2) that USS has asserted that the GCW COG pipelines are distribution 
lines (Id. at 7).   
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 Meanwhile, Staff incorrectly argues that U.S. Steel was afforded “ample due process,” 

and is not prejudiced by its new claim.  Staff specifically claims that U.S. Steel “had a full 

opportunity to cross-examine Mr. Burk on the entire breadth and scope of his testimony, 

including the exhibits filed by Mr. Burk, and attachments thereto.”4  This statement ignores the 

glaring fact that its new claim was not contained, nor apparent, in Mr. Burk’s testimony.  Staff 

does not, and cannot, cite to any language in its three pieces of written testimony or its Initial 

Brief that comes remotely close to raising Staff’s new claim.  In fact, Mr. Burk never refers to 

the letters cited and relied upon by Staff.5  Staff’s assertion that its claim was part of Mr. Burk 

testimony is premised solely upon three degrees of attachment separation: the Staff Report was 

included as an attachment to Mr. Burk’s Direct Testimony, one of the attachments to that Report 

was Staff’s request for an interpretative letter from the Department of Transportation’s Pipeline 

and Hazardous Materials Safety Administration (“PHMSA”) (Staff Ex. 1.01, App.A at 4), and 

the letters upon which Staff is relying were attachments provided “as background” to Staff’s 

letter to PHMSA.  Id.  U.S. Steel cannot be held responsible for anticipating arguments that 

might be made by Staff in its case in chief and to respond to them before the claim is made; that 

would serve to oblige U.S. Steel to assist in Staff’s case against it.  R.W. Sawant & Co. v. Allied 

Programs Corp., 111 Ill.2d 304, 489 N.E.2d 1360 (1986) (The burden of proving a valid 

                                                 
4 Staff repeatedly mischaracterizes the consultants with whom U.S. Steel sought guidance as U. S. 

Steel’s “experts” and their opinions as “reports.” There is no basis or foundation in the record for Staff’s 
mischaracterizations.  There no “reports” or “expert reports” in the correspondence to which Staff refers, 
only a single attachment to a letter from U.S. Steel which are points presented by M.K. Technologies 
(where M.K. Technologies assumes as background that Part 192 applies to GCW natural gas and COG 
lines).  Staff Ex. 1.01, App. A, Att. 5 at 6.  Further, U.S. Steel never refers to its consultants as “experts,” 
nor their observations as “reports.”  Rather, U.S. Steel refers to them as “consultants” and their 
observations as “opinions.” Id. at 2.   

5 Staff’s claim relies upon two documents, designated as Staff Ex. 1.01, Attachments 5 and 9.  
Staff Reply at 3-4, 6-7.  Staff Ex. 1.01, Attachment 5 is a letter from Anthony Bridge, Vice President, 
Operations, U.S. Steel, to Darin Burk of the Commission.  Staff Ex. 1.01, Attachment 9 is a letter from 
Kathryn Scotti, Attorney—Commercial for U.S. Steel, to Patrick Foster and Richard Favoriti of the 
Commission.   
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basis for the assertion of jurisdiction rests with the party seeking to impose jurisdiction).  It is 

Staff’s responsibility, and its responsibility alone, to develop and prove its case in chief on the 

sole issue of jurisdiction.  And once its claim is made, due process requires that U.S. Steel have 

the opportunity to respond. 

 Staff’s other attempts to justify the tardiness of its claim also are without merit.  Staff 

argues that it was proper for Staff “to point out the inconsistency” when U.S. Steel “took a 

position in its Initial Brief directly contrary to a position reflected within the record evidence.”  

(Staff Resp. at 4)(emphasis in original).  The “position” to which Staff refers is that the GCW 

natural gas and COG lines at GCW are not “distribution lines” or “transmission lines.”  As 

discussed above, Staff was on notice well before the briefing stage that U.S. Steel was contesting 

jurisdiction on this basis.  Staff’s claims to the contrary ring hollow.   

 Similarly, the Commission should reject Staff’s argument that its claim was asserted as a 

specific response to U.S. Steel’s “concession” in its Initial Brief that jurisdiction would exist if 

the GCW system contained “distribution lines” (Staff Resp. at 6).  Staff’s point is illusory: there 

is no “concession” by U.S. Steel in its Initial Brief; it is simply a straightforward reference to the 

pipeline safety regulations (40 CFR Part 192 (“Part 192”)) which plainly state that they apply to 

“distribution lines.”  For example, Part 192 contains specific provisions for “Distribution Line 

Valves” (49 CFR §192.181) and “Gas Distribution Pipeline Integrity Management” (40 CFR 

Part 192, Subpart P).6  Staff was fully aware of the specifics of these regulations when it 

recommended the initiation of this case: Staff’s Report to the Commission is replete with specific 

references to Part 192, and specifically asks the Commission for a determination of “which 

                                                 
6 This is equally true for “transmission lines,”e.g., Part 192 Subpart O governs “Transmission 

Pipeline Integrity Management.”  
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[GCW] operations and facilities involve the “distribution” of gas and which involve the 

“transmission of gas.”  Staff Ex. 1.01 at 8. 

 Staff correctly states that U.S. Steel has not moved to strike the letters relied upon by 

Staff from the record.  U.S. Steel believes that such an action is unnecessary since U.S. Steel 

asserted a full reservation of its rights to contest the applicability of the pipeline safety laws (as 

discussed supra), and moreover, that the specific statements upon which Staff’s claim relies are 

not “evidence” (Staff Resp. 3), but rather non-binding attempts to interpret the law.  The facts 

regarding the location, layout and operation of the GCW natural gas and COG fuel lines are 

undisputed in this case.  The interpretation of the applicability of the pipeline safety laws and 

regulations to those fuel lines is the exclusive domain of the Commission in this proceeding.  

U.S. Steel trusts that the Commission will properly view the letters as reflective of U.S. Steel’s 

good faith attempts at cooperation with Staff (particularly in light of Staff’s practice of asserting 

jurisdiction over all pipeline facilities it encounters (Staff IB at 7)), and U.S. Steel’s historical 

uncertainty on the correct interpretation of the pipeline safety laws and regulations.7   

 To be clear, U.S. Steel does not find Staff’s new claim “damaging,” (Staff Resp. at 3) but 

instead, completely without merit and contrary to law.  Due process dictates that U.S. Steel be 

allowed to respond and inform the Commission of its reasons.  

                                                 
 7 The Commission should view the opinions of the consultants with whom U.S. Steel consulted in 
the same manner.  In any event, even “experts” cannot testify as to the meaning of federal regulations.  
Bammerlin v. Navistar Int’l Transp. Corp., 30 F.3d 898, 900 (7th Cir. 1994) (The meaning of federal 
regulations is a question of law to be resolved by the court).    
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CONCLUSION 

The Commission should strike the portions of Staff’s Reply as listed in U.S. Steel’s 

Motion, or in the alternative, permit U.S. Steel to file its response.  Otherwise, U.S. Steel will be 

unfairly prejudiced and unreasonably precluded from responding to an argument that Staff raised 

for the first time in its Reply.  

WHEREFORE, U.S. Steel respectfully requests that the ALJ grant its Motion To Strike 

Or In The Alternative For Leave To File A Response Instanter for the reasons set forth herein. 

Respectfully submitted, 
 
 UNITED STATES STEEL CORPORATION 
 
 By:  /s/ John E. Rooney  
 
Dated: October 3, 2012 
 
John E. Rooney 
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