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INITIAL BRIEF OF THE CITIZENS UTILITY BOARD 

 

Now comes the Citizens Utility Board (“CUB”), pursuant to Rules of Practice of the 

Illinois Commerce Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code Part 

200.800, and pursuant to the briefing schedule established by the Administrative Law Judges 

(“ALJs”), to herby file this Initial Brief in the above-captioned proceeding.   

I. INTRODUCTION 

 

A. PROCEDURAL HISTORY  

 

On April 20, 2012, Ameren Illinois Company d/b/a Ameren Illinois (“AIC”), filed this 

annual formula rate plan update, requesting approval of a new revenue requirement that includes 

updated cost inputs to the Company’s performance-based formula rate tariff, Modernization 

Action Plan-Pricing tariff ("Rate MAP-P").  Rate MAP-P sets forth a formula for calculating a 

delivery service revenue requirement that will be used to set delivery service charges for retail 

electric customers.  The formula includes the specific cost components that form the basis of the 

rates charged to the utility's delivery service customer classes.  The revenue requirement 

established in this proceeding will generate the rates in effect for AIC customers for 2013 

Section 16-108.5(d) provides that the annual updated cost inputs to the formula rate shall be 

based on final historical data reflected in the utility's most recently filed FERC Form 1, plus 

projected plant additions and corresponding updated depreciation reserve and expense for the 
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calendar year in which the inputs are filed.  The primary source for the updated cost inputs in 

AIC’s filing is actual data derived from AIC's FERC Form 1 for calendar year 2011, and AIC’s 

projected plant additions from its corporate budgeting systems for projects planned in 2012.1   

AIC’s own testimony shows that a rate decrease of $16.128 million from AIC’s requested 

revenue requirement in 12-0001 is warranted.  See, e.g., AIC Ex. 1.0 at 3.  However, AIC’s 

measured rate decrease fails to take into account now-established Commission decisions on the 

regulatory treatment of certain rate base and expense items under the EIMA rate scheme.  In 

Docket No. 12-0001, the Commission approved a rate decrease of over $48 million from what 

AIC requested, and made determinations as the appropriate measurement of AIC’s rate base for 

purposes of future reconciliation proceedings (i.e., this one), and the appropriate carrying costs 

for reconciliation balances.  While AIC continues to argue that its twice-rejected positions on 

these issues should be adopted by the Commission, the record in this proceeding further supports 

two Commission rulings that conclude the contrary.   

In Docket No. 11-07212, the initial formula rate-setting docket for Commonwealth 

Edison Company (“ComEd”) (“11-0721 Order”), the Commission rejected ComEd’s argument 

that the reconciliation balance should be measured only by looking at year-end data, just what 

AIC argues here.  In its Order in Docket No. 12-0001, (“12-0001 Order”), the Commission 

affirmed this ruling, determining that average rate base must be used to measure the appropriate 

reconciliation rate base.  With regard to the appropriate carrying cost to apply to the 

reconciliation balance, in both Docket Nos. 11-0721 and 12-0001, the Commission rejected 

ComEd’s and AIC’s attempts to conflate the term “interest” to mean “return.”  AIC’s proposals 

                                                 

1 See, e.g., AIC Ex. 1.0 at 3. 

2 This proceeding is currently pending a decision on rehearing on the reconciliation balance 

average vs. year-end rate base measurement and carrying cost issue. 
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with regard to future reconciliation proceedings would lead to an ever greater over-collection 

from ratepayers, if the Commission were to accept AIC’s arguments with respect to the 

appropriate measurement of test year rate base and the Company’s proposed interest rate on 

over- and under-collected balances.  Nothing in this record warrants a departure from these 

Commission conclusions. 

Furthermore, CUB witness Ralph C. Smith, along with Staff and other intervenor 

witnesses, demonstrated that several of AIC’s requested rate base or expense amounts are 

inflated and do not meet the regulatory requirement that costs be just and reasonable.  In its 

recent 12-0001 Order, the Commission decided several accounting issues, rejecting AIC’s 

position.  AIC has conceded this with regard to several issues (ADIT – ITC, CWIP Not Subject 

to AFDUC, Short-Term Debt Rate and Credit Facilities, E-Store Costs and CWIP Accruing 

AFUDC Adjustment), AIC does not accept the Commission’s rulings as to several other issues 

resolved in the Commission’s 12-0001 Order, including accounting for Accrued Vacation, ADIT 

on FIN 48 amounts, ADIT on projected plant, Corporate Sponsorships and Late Payment 

Revenues.  CUB witness Smith argues adjustments for these items should be made as they were 

in Docket No. 12-0001.   

B. LEGAL FRAMEWORK AND STANDARDS 

 

Section 16-108.5 of the Public Utilities Act (“PUA” or “Act”) provides electric utilities 

the choice of setting their delivery service rates by a formula rate in exchange for undertaking 

certain infrastructure investment projects.  AIC opted to be a participating utility under the 

provisions in this new section to the Act, known as the Energy Infrastructure Modernization Act 

(“EIMA”) by filing its initial rate-setting formula rate in January, 2012.  Pursuant to Section 16-

108.5(b)(2) of the Act, AIC is to invest $625,000,000 over a ten-year period in electric system 
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upgrades, modernization projects, training facilities, and other smart grid upgrades.  On 

September 19, 2012, the Commission issued its final Order in Docket No. 12-0001, AIC’s initial 

formula rate proceeding.   

The performance-based rate is intended to operate in a standardized and transparent 

manner and be updated annually to reflect (i) historical data from the most recently filed Federal 

Energy Regulatory Commission ("FERC") Form 1, plus projected plant additions and 

correspondingly updated depreciation reserve and depreciation expense for the year of filing, (ii) 

a reconciliation of the revenue requirement reflected in rates for each year, with what the revenue 

requirement would have been had the actual cost information for the year been available at the 

filing date, and (iii) any adjustments, including adjustments to reflect an earned rate of return on 

common equity outside the statutory range, required by Section 16-108.5(c).  The EIMA requires 

that each participating utility “shall file, on or before May 1 of each year, with the Chief Clerk of 

the Commission its updated cost inputs to the performance-based formula rate for the applicable 

rate year and the corresponding new charges.”  ILCS 5/16-108.5(d).   

As in a traditional rate case, the formula rate process maintains the requirement that only 

those investments which are prudently incurred and are used and useful may be included in rate 

base.  220 ILCS 5/9-211.  The Commission maintains the obligation to establish rates that it 

finds to be just and reasonable.  220 ILCS 5/9-201(c).  The Commission is further obligated to 

ensure that rates are affordable for ratepayers.  220 ILCS 5/1-102(d)(viii).  The PUA continues to 

mandate that price that utility consumers pay for utility service should “accurately reflect the 

long-term cost of such services,” while providing the utility with an adequate return on its 

investment.  220 ILCS 5/1-102; 1-102(a)(iii).  The EIMA emphasizes those continuing 

obligations, explicitly stating that the Commission shall “[p]rovide for the recovery of the 
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utility’s actual costs of delivery services that are prudently incurred and reasonable in amount 

consistent with Commission practice and law.”  220 ILCS 5/16-108.5(c)(1).  The EIMA also 

makes clear that the performance-based formula rate tariff filed by a participating utility should 

be consistent with the provisions of Article IX of the Act.  220 ILCS 5/16-108.5(c). 

The Commission should carefully examine AIC’s request, and should adopt the 

regulatory practices and specific accounting adjustment recommended here in order to ensure 

that AIC’s ratepayers are paying only just and reasonable rates, and to comport with the 

Commission’s 12-0001 Order, which established the rate-making policies to be used in the 

formula rate process.  The accounting adjustments discussed below demonstrate that AIC’s 

revenue requirement should be reduced by $39.137 million as shown in the attached appendix. 

 

III. RATE BASE 

 

A. OVERVIEW 

 

Based on his review of the Company’s testimony, the discovery in this proceeding, 

publicly available information, and his significant experience in the area of regulatory 

accounting, policy, and revenue requirement determination, CUB witness Ralph C. Smith 

recommended adjustments to several of the Company’s rate base items.  CUB also adopted the 

adjustment of AG-AARP witness Effron regarding Step-Up Basis Metro.  The absence of 

discussion regarding any particular adjustment in previous testimony or in this brief should not 

be construed as either agreement or disagreement on CUB’s part with that adjustment.   
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C. CONTESTED ISSUES 

 

1. Accrued Vacation Pay 

 

Though the Company included in rate base ADIT on Vacation Pay, it did not take the 

liability balance for Accrued Vacation Pay into account in determining rate base.  CUB Ex. 1.0 

at 10.  The accrued liability for vacation pay should be deducted from rate base, consistent with 

the Commission’s decisions in the 11-0721 Order and 12-0001 Order.  CUB Ex. 2.0 at 5.   

Initially, the Company did not account for the vacation pay accrual in any way.  CUB Ex. 

1.0 at 9.  Mr. Smith testified that, though one way of addressing the lag in payment of vacation 

pay could be to reflect a very long lag in the lead-lag study, the more appropriate method of 

adjusting AIC’s rate base to account for accrued vacation liability is to treat the balance as a 

direct offset to rate base.  Id. at 10.  On rebuttal, AIC amended its lead-lag study to reflect 

vacation accrual.  AIC Ex. 11.0 at 17, AIC Ex. 13.0 at 3.  That adjustment is not adequate.  

Rather than deducting the accrued vacation balance from rate base, as Mr. Smith recommended, 

AIC made an adjustment to the payroll expense lead.  AIC Ex. 13.0 at 3. 

The basic matching principal requires that if the related ADIT debit balances are included 

in rate base, then the accrued liabilities giving rise to those deferred balances should be included 

in the operating reserves deducted from rate base.  CUB Ex. 1.0 at 14.  The Commission 

addressed this same issue in ICC Docket Nos. 12-0001 and 11-0721.  In its 11-0721 Order, the 

Commission stated, “While ComEd argues that any accrued vacation pay is short-term in nature, 

Staff, the AG/AARP, CUB/City all point out that the balance on this item remains constant from 

one year to the next, due to the fact that, as ComEd’s employees use vacation pay, they accrue 

more vacation pay.”  11-0721 Order at 69-70. The Commission ultimately concluded in that 

case, as stated on page 70 of the Order, that the accrued vacation is a source of funds (i.e., a 
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source of capital) for the utility and should be reflected as a reduction to rate base.  In Docket 12-

0001, the Commission stated that there was no discernible difference between dockets 12-0001 

and 11-0721 that should result in disparate rate making treatment of the same item between the 

two dockets.  12-0001 Order at 59.  The same circumstances exist in this docket, and thus the 

Commission should remain consistent with its previous orders and deduct $11.982 million from 

rate base. 

2. ADIT – FIN 48 

 

AIC has included in rate base debit balances of ADIT FIN 48 – Federal of $7.381 million 

and ADIT Fin 48 – State of $1.208 million.  CUB Ex. 1.0 at 16.  Though the Company claimed 

deductions on its tax returns and thus avoided paying income taxes (id. at 17), it nonetheless 

seeks to ignore this source of non-investor supplied capital for ratemaking purposes.    

AIC’s proposal for the treatment of its FIN 48 amounts would allow it to benefit by 

taking uncertain tax positions, claiming deductions on its tax returns, and charging ratepayers for 

deferred income tax expense but failing to reflect the non-investor supplied source of capital 

represented by the tax benefits claimed on its tax returns.  A FIN 48 liability represents the 

difference between the Company’s position taken on a tax return versus the identification of 

“uncertain” tax positions as required for financial statement reporting.  CUB Ex. 1.0 at 13.  

Differences in the interpretation of tax law exist, and FIN 48 prescribes procedures to quantify 

“uncertain” tax positions, for which the estimates are accumulated in a temporary reserve until 

the position is no longer uncertain.  Id.  Certainty can be achieved by either (1) review of the 

technical merits of the position by the relevant taxing authority, (2) expiration of the statute of 

limitations or (3) law change.  Id.  The Company is attempting to increase rate base because 

there is an uncertainty with some of its tax positions that have not yet been resolved by an IRS 
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audit, statute expiration or law change.  Id.  The Company would prefer to ignore the non-

investor supplied source of funding represented by the tax savings it has received, for ratemaking 

purposes, until the uncertainty perceived by its tax experts is resolved.   

 An entity shall initially recognize the financial statement effects of a tax position when it 

is “more likely than not” based on the technical merits that the position will be sustained upon 

examination.  CUB Ex. 1.0 at 14.  The “more likely than not” means the likelihood is more than 

50 percent.  Id.  The terms “examined” and “upon examination” include resolution of the related 

appeals or litigation processes.  Id.  The “more likely than not” threshold is a positive assertion 

that an entity believes it is entitled to the economic benefits associated with a tax position.  Id.  

The level of evidence to support an entity’s assessment of the technical merits of a tax position is 

a matter of judgment that depends on all available information.  Id.  

Per ASC-740-10-25-8, if the “more likely than not” recognition threshold is not met in 

the period for which a tax position is taken, an entity shall recognize the benefit of the tax 

position in the interim period that meets any one of the following three conditions: 

1) The more-likely-than-not recognition threshold is met by the 

reporting date. 

2) The tax position is effectively settled through examination, 

negotiation or litigation. 

3) The statute of limitations for the relevant taxing authority to 

examine and challenge the tax position has expired. 

Id. at 15.  The financial accounting for uncertain tax positions would require a company with 

such positions to create a “reserve” relating to the uncertain amounts.  Id.  

Mr. Warren, who presented AIC’s position on this issue, argued that “experts” have 

concluded it is more likely than not that the deductions will be disallowed by the IRS.  AIC Ex. 

15.0 at 9.  However, information in the record concerning AIC’s 2011 results shows that AIC’s 

“experts” had in fact substantially over-estimated the uncertain income tax positions in 2010, and 
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significant reversals were thus recorded in 2011.  CUB Ex. 2.0 at 9.  Additionally, the 

Company’s current forecasted interest expense on the FIN 48 liabilities for 2012 is zero.  CUB 

Id. at 10.  AIC has indicated that if applicable, interest would be calculated at the rate of 4%-- an 

amount which is both tax-deductible and is much lower than AIC’s WACC or equity return.  Id.  

Ratepayers should not be required to pay a WACC or equity return on a source of capital that is 

at best zero-cost and at worst carries a 4% tax-deductible interest cost.  Id. 

There is no dispute that the Company possesses non-investor supplied capital provided by 

these tax deductions.  AIC Ex. 23.0 at 7.  The Company nonetheless seeks to disregard this non-

investor supplied capital for setting rate base. 

FERC has provided guidance on accounting for uncertainty in income taxes.  CUB Ex. 

1.0 at 21.  According to the FERC guidance, the FIN 48 amounts are required to be treated as 

ADIT.  CUB Ex. 2.0 at 7.  AIC has not identified any legitimate reason to deviate from the 

FERC guidance on this issue.  Id. at 9.  The FERC guidance has special relevance to the formula 

rates being developed in this case, which will be based on FERC Form 1 inputs.  Id. at 8-9.    

Other electric utilities, such as American Electric Power, one of the largest electric 

utilities in the country, are appropriately applying the FERC accounting guidance and using for 

ratemaking purposes the deferred tax balances provided for under the FERC USOA that reflect 

their filed tax returns without regard to any FIN 48 adjustments.   CUB Ex. 1.0 at 22-23.  The 

FERC accounting guidelines, which are captured in Mr. Smith’s adjustment, reflect the most 

appropriate regulatory accounting and ratemaking treatment of these tax deductions and should 

be required for AIC in the current case. 

 The 2010 impacts of FIN 48 have been considered and decided in AIC’s initial formula 

rate filing, the Commission’s 12-0001 Order.  The Commission agreed with CUB, Staff and 
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other intervenors’ position that FIN 48 amounts represent a source of non-investor supplied cost-

free capital that should be reflected as a rate base deduction.  12-0001 Order at 43-44.  The 

Commission noted that AIC’s position does not provide any mechanism to protect customers 

while awaiting an IRS review, and that if the IRS does not disallow the tax deduction associated 

with the FIN 48 reserve, customers would not receive the benefit of the deferred tax credits until 

the first rate case after that IRS decision is made.  Id. at 44.  That decision is consistent with the 

Proposed Order in the Company’s most recent 9-201 rate case (which was withdrawn) and with 

the recent Commission decision in ICC Docket 11-0767, Illinois American Water’s most recent 

rate case.  CUB Ex. 2.0 at 11-12, ICC Docket 11-0767 Final Order at 36 (September 19, 2012).  

The Commission’s previous decisions on this issue are correct.  AIC’s position is unfair to 

customers, and should be rejected. 

3. ADIT – 2012 Bonus Tax Depreciation on Projected Additions 

 

While AIC proposes to include 2012 projected plant additions in rates, it chooses to 

ignore the related substantial amounts of related 2012 ADIT for the difference between book and 

tax depreciation.  CUB Ex. 1.0 at 27.  Because the tax law provides for 50 percent bonus tax 

depreciation on 2012 qualifying assets, this is a significant omission that, if not adjusted, will 

overstate rate base for setting AIC’s formula rates.  Id.  This potential overstatement should be 

minimized now by reflecting the ADIT that is directly related to AIC’s 2012 plant additions as 

an offset to rate base, similar to how accumulated depreciation directly related to the 2012 plant 

additions is reflected.  By recognizing the 2012 ADIT impact from the 2012 plant additions in 

establishing AIC’s formula rate plan revenue requirement at this time, this will help minimize 

the amount of over-collection that would likely result if this large impact is ignored now and 

only reflected subsequently in the 2012 reconciliation case.   
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In its 11-0721 Order, the Commission concluded that ignoring the ADIT directly related 

to jurisdictional plant increases would be ignoring accounting principles and appellate precedent.  

11-0721 Order at 59.  The Commission acknowledged that ADIT is a source of revenue for a 

utility, giving the utility use of funds now that it would not have otherwise normally had access 

to without financing.  Id.  The Commission stated: 

In effect, ignoring this windfall to ComEd would be to allow 

ComEd an interest-free loan at the ratepayers’ expense for several 

months.  It would artificially increase rates until the time when a 

final order in the 2011 reconciliation docket takes place.  It cannot 

have been the intention of the General Assembly, when enacting 

Section 16-108.5, to allow this statute to artificially raise rates for 

several months. 

 

The Commission further noted in Docket 11-0721, and incorporated in its 12-0001 Order,  

ADIT, a derivative adjustment that is caused primarily by plant 

additions, is a source of revenue for a utility. Because federal tax 

laws regarding 2011 allow businesses like ComEd, currently, to 

depreciate plant additions at 100%, ComEd has use of funds now 

that it would not have otherwise normally have had access to 

without borrowing or other forms of financing. In effect, ignoring 

this windfall to ComEd would be to allow ComEd an interest-free 

loan at the ratepayers’ expense for several months. It also would 

artificially increase rates until the time when a final order in the 

2011 reconciliation docket takes place. It cannot have been the 

intention of the General Assembly, when enacting Section 16-

108.5, to allow this statute to artificially raise rates for several 

months. 

 

11-0721 Order at 59-60, 12-0001 Order at 52-53.  Each of the arguments articulated in the 11-

0721 Order are applicable to the instant case and nothing in the factual record or law justifies a 

departure from the Commission’s determination.  Therefore, the Commission should adopt Mr. 

Smith’s adjustment for this ADIT and should reduce rate base by $43.990 million.3  The 

Commission, consistent with its decisions in its 11-0721 Order and 12-0001 Order, should 

                                                 

3 See, e.g., CUB Initial Brief Accounting Schedules, Docket No. 12-0293, pages 4 and 10 of 18, 

and CUB Ex. 1.1, Schedule B-4. 
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require AIC to reflect the ADIT related to estimated plant additions in the determination of 

formula rates.  Id. at 28, 12-0001 Order at 51-52.   

 

  4. Step-Up Basis Metro 

 

CUB supports the adjustment proposed by AG/AARP witness Mr. Effron related to “tax 

depreciation Step-Up Basis Metro.”  This ADIT balance is the result of the 2005 transfer of UE 

tax depreciable assets to CIPS; a transfer that did not result in any payment of taxes at the time of 

the transfer, and which did not result in any increase to the net value of those assets included in 

the Company’s rate base.  AG/AARP Ex. 2.0 at 6-7.  There were related ADIT on the books of 

Union Electric at the time of the sale.  AG/AARP Ex. 4.0 at 3.  For ratemaking purposes, the 

ADIT associated with the assets at the time of the transfer should follow the assets, without any 

offset.  AG/AARP Ex. 2.0 at 8.  If there is no entry to Account 190 to offset the credit balance of 

ADIT, the net rate base value of the assets would be higher in the hands of CIPS than the net rate 

base value of the assets in the hands of the affiliate from whom the assets were purchased - 

clearly an inappropriate result.  AG/AARP Ex. 4.0 at 3.  Therefore, the Commission should 

adopt the AG/AARP adjustment of $6.263 million. 

 

IV. OPERATING EXPENSES 

 

A. OVERVIEW 

 

Based on his review of the Company’s testimony, the discovery in this proceeding, 

publicly available information, and his significant experience in the area of regulatory 

accounting, policy, and revenue requirement determination, CUB witness Ralph C. Smith 

recommended adjustments to the Company’s operating expense.  Failure to address any 
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particular adjustment in previous testimony or in this brief should not be construed as either 

agreement or disagreement on CUB’s part with that adjustment.   

 

C. CONTESTED ISSUES 

 

2. Account 909 – Advertising Expense 

  

a. Focused Energy. For Life. Initiative Costs 

 

AIC has incurred $604,302 in jurisdictional costs related to the “Focused Energy. For 

Life.” campaign expense, the entirety of which CUB witness Mr. Smith recommends the 

Commission disallow.  CUB Ex. 1.2 at 10 (Schedule C-2).  Section 9-225 of the PUA allows a 

utility to recover, in “any general rate increase,” allowable advertising that falls into one of a list 

of types of messages that are not political, promotional, goodwill, or institutional in nature.  220 

ILCS 9-225.  AIC has not met its burden to prove that the “Focused Energy. For Life.” 

advertisements are an allowable expense under the categories specifically authorized in Section 

9-225.  In addition, Mr. Smith has illustrated how the advertisements in question are goodwill 

and institutional advertising in nature, and should thus be disallowed by the Commission 

pursuant to the PUA. 

AIC witness Ms. Lord testified that work on the “Focused Energy. For Life.” campaign 

“developed a mass media commercial that then would direct customers to more information at 

actonenergy.com,” for example.  Tr. At 188:2-4.  Ms. Lord claimed that the advertising in 

question should be thought of as a series of educational messages distributed via mass media.  

AIC Ex. 17.0 at 3-4.  Ms. Lord testified that this advertising was allowable under Section 9-225 

of the PUA and Part 295 of the Commission’s administrative rules.  Id. at 4.  Specifically, Ms. 

Lord claimed that the advertisements at issue were allowable under provisions regarding 
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conservation; service reliability and safety; information about utility functions, terms, and 

conditions of service; and other categories which are not political, promotional, institutional, or 

goodwill.  Id. at 4-5. 

Ms. Lord explained that the “Focused Energy. For Life.” campaign was intended to 

provide “a consistent ending to all of the messages to tie them together as message from the 

utility.”  Id. at 6.  This fact alone should warn the Commission of institutional or goodwill 

advertising, as Mr. Lord admits that, rather than the educational or informational substance 

allowed by Section 9-225, the entire advertising campaign was focused on creating a consistent 

message.  Introduced in the wake of the merger of the three AIC legacy utilities, Ms. Lord 

claimed that the “Focused Energy. For Life.” campaign was an effort to ensure that AIC 

adequately and accurately informed its customers on issues of importance to the customers, 

including energy use and cost; conservation tips and energy efficiency; and safety and reliability 

messages.  Id. at 7.   

In response to a Staff data request regarding the entirety of AIC’s FERC Form 60 costs 

for “Informational and Instructional Advertising Expenses” in the amount of $1,975,378, AIC 

responded that the “Focused Energy. For Life” campaign contained educational and 

informational messaging and communication regarding safety, energy efficiency, and smart grid 

topics.  CUB Ex. 1.3 Revised at 26 (AIC Response to Staff Data Request MHE 2.07).  

Messaging examples were attached to AIC’s response, the first of which presumably depicts an 

actual “Focused Energy. For Life.” full page print advertisement.  See CUB Ex. 1.3 Revised at 

27 (AIC Response to Staff Data Request MHE 2.07 Attach 2).  The entirety of the text on the ad 

reads: 

POWERING A STRONG FUTURE 
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Our region needs energy to grow. That’s why AIC is ensuring that 

Missouri and Illinois enjoy safe, reliable energy. And it’s why 

we’re developing renewable sources and technologies for the 

future, too. 

 

At the same time, our employees are working closely with regional 

allies to boost our area’s economic potential, and helping 

businesses and families save money through energy efficiency 

incentives. 

 

Powering a strong future for our region. That’s our focus-now, 

and for life. 
 Ameren 

 FOCUSED ENERGY. For Life. 

 Notably, this advertisement does not contain any information as to how customers should 

act around downed power lines, how customers can become more energy efficient, or even a 

reference to any of the three websites that Ms. Lord purports contain such information.  How 

such an advertisement achieves any of the educational or informational goals developed by AIC 

is not explained by AIC and is not apparent from the advertisement itself.  The other four pages 

provided in response to the Staff data request contain an excerpt from the “Ameren Journal,” and 

do not include any customer facing advertisements.  See CUB Ex. 1.3 Revised at 28-31 (AIC 

Response to Staff Data Request MHE 2.07 Attach 3, pages 1-4).   

The “Focused Energy. For Life.” corporate advertising campaign is essentially a 

corporate branding campaign, and the cost of this should accordingly be borne by shareholders. 

The specific advertisements that were provided in response to Staff data request MHE 2.07 were 

included in Mr. Smith’s direct testimony at CUB Ex. 1.3, pages 26-31, including the following:   

 “Powering a Strong Future” shown on CUB Ex. 1.3, page 27, is corporate image 

building with no specific information on energy conservation, safety or reliability. 

 

 “Employees bring ‘Focused Energy’ to life” on page 28, states:  “When we focus 

our energy on issues that matter, we get results.”  However, this advertisement 

similarly has no specific information on energy conservation, safety or reliability, 

and is corporate image building in nature. 
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 “Creating Value” on CUB Ex. 1.3, page 29, states:  “People may hear the word 

‘brand’ or ‘identity’ and think of a company name, log or tagline. But brand 

extends beyond those symbols.”  This “Focused Energy. For Life.” advertisement 

similarly has no specific information on energy conservation, safety or reliability, 

and is corporate image building in nature. 

 

 “Q&A: More than an energy provider … an energy advisor” on CUB Ex. 1.3, 

page 30, addresses “How was the format for the educational campaign decided?,”  

“How are the topics chosen?,” and “Why does Ameren use mass media?”  A 

caption for a picture states:  “Customers view Ameren employees as credible 

sources of information.  Employees take center stage in a series of educational 

television messages to begin airing this fall.”  The ad also includes balloons of 

“What do customers value?” including price, service, reliability, help reduce use 

and cost, and environmental commitment.  Again, this appears to be institutional 

corporate branding, and  has no specific information on energy conservation, 

safety or reliability, although it does mention some of these as generalized topics. 

 

 “What does Focused Energy. For Life. mean to you?” on CUB Ex. 1.3, page 31 

asks Ameren co-workers, four of whom provide corporate image building type 

quotes.  The bottom states as follows: 

 

Focused Energy. For Life. is our promise.  When we 

consistently keep that promise to our customers, they trust 

us and understanding we are working in their best interest.  

And when we earn their trust, we are more likely to gain 

their support and be successful. 

Again, no specific information on how customer can conserve energy, safety or reliability is 

provided in these examples.  After reviewing these advertisements, Mr. Smith concluded that 

they were “basically institutional corporate image building, rather than information and 

instructional.”  CUB Ex. 1.0 at 33.  Examining each advertisement, Mr. Smith found no specific 

information on energy conservation, safety or reliability despite some mentions of those 

generalized topics.  CUB Ex. 2.0 Corrected at 31-32.  Instead, Mr. Smith found each 

advertisement to be institutional corporate branding.  Id. at 32.  As such, the cost should be borne 

by shareholders, and not by Illinois ratepayers.4 

                                                 

4 See, e.g., CUB Ex. 2.0 at 26-29. 
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 Ms. Lord claimed that the Ameren Journal inserts were allowable advertisements because 

they contain disclaimers in the material themselves that state that the “Focused Energy. For 

Life.” campaign was not just an image campaign, but was rather an effort to educate AIC’s 

customers that AIC is a resource for energy advice and information.  AIC Ex. 17.0 at 13.  But 

AIC’s own disclaimers cannot rectify the deficiencies explained above (the advertisement does 

not contain information that helps consumers) and are contained on internal, company distributed 

information to employees rather than material distributed to AIC’s customers.  Ms. Lord fails to 

explain, and AIC cannot, how educating AIC employees on the goals of the “Focused Energy. 

For Life.” campaign helps consumers save money, stay safe, or learn about customer choice in 

such a way as to fall into any of the allowable advertising categories listed in Section 9-225 of 

the PUA.  AIC has failed to carry its burden to prove that these costs are necessary to provide 

electric delivery services or that they are reasonable in amount.  The Commission should adopt a 

disallowance of $604,302 in operating expenses for the “Focused Energy. For Life.” Campaign, 

because AIC has failed to meet its burden to justify charging ratepayers for the FIFL corporate 

slogan/corporate image building campaign. 

3. Account 930.1 – Corporate Sponsorship 

 

AIC has incurred $273,750 in jurisdictional costs related to Corporate Sponsorships 

expenses, the entirety of which CUB witness Mr. Smith recommends the Commission disallow.  

CUB Ex. 1.2 at 11 (Schedule C-3).  Section 9-225 of the PUA prohibits ratepayer recovery of 

promotional, institutional, or goodwill advertising, like those costs AIC asks the Commission to 

allow for corporate sponsorship expenses in Account 930.1 

Mr. Smith concluded that corporate sponsorship costs for sporting and culture events are 

“for corporate image building and should not be charged to ratepayers.”  CUB Ex. 1.0 at 33.  Mr. 
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Smith testified that AIC’s expenses in this regard were “unnecessary for the provision of safe 

and reliable electric distribution [services] and is for corporate image building.”  Id. at 33.  

Similarly, AG/AARP witness Mr. Brosch testified that AIC’s responses to data requests did not 

change his adjustment to disallow corporate sponsorship costs.  Tr. at 367:2-8.  Mr. Brosch 

recommended disallowance of the entirety of AIC’s corporate sponsorship costs in the same 

amount as recommended by Mr. Smith.  AG/AARP Ex. 3.1 at 6, line 10.  In addition, Staff 

witness Ms. Chang recommends removal of corporate sponsorship costs from Account 930.1 in 

the amount of $261,000.  ICC Staff Ex. 3.0, Schedule 3.01 at 1. 

AIC witness Pagel testified that AIC sponsors local community events to communicate 

informational and educational message to AIC’s customers.  AIC Ex. 14.0 at 22.  Ms. Pagel 

claimed that, at these events, AIC educates customers on energy efficiency programs and 

incentives, safety around downed electric lines, preparation for storms, proactive actions towards 

system reliability, and customer choice.  Id. at 22.  Ms. Pagel admits that AIC removed certain 

corporate sponsorship costs from Account 930.1 that were expenses for athletic events and 

tickets in the amount of $127,154.  Id. at 23.  Ms. Pagel argued that it was appropriate for AIC to 

recover community event costs because those events depend largely on corporate sponsors.  Id. 

at 24.  Ms. Pagel further argued that these events gave AIC employees opportunities to volunteer 

their time.  Id.  Ms. Pagel admitted that AIC “may receive some public recognition in the 

communities it serves by virtue of the events it sponsors.”  Id.  Nevertheless, Ms. Pagel 

maintained that these dollars were not intended to promote or build AIC’s image, but rather they 

were intended “to promote the community events. “  Id.  

Mr. Smith was not satisfied with AIC’s self-disallowance of $127,154 since the 

sponsorships for which AIC disallowed expenses did not seem to him to be significantly 
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different than those for which AIC continues to seek recovery.  CUB Ex. 2.0 Corrected at 33.  

Section 9-225 of the PUA does not distinguish between “community events” and “athletic event 

tickets” – it disallows promotional, institutional, or goodwill advertising whether AIC received 

sporting tickets or admission to an event.  220 ILCS 5/9-225.  Common among those expenses 

requested by AIC was that they each put AIC’s corporate name before the public in a 

philanthropic light.  CUB Ex. 2.0 Corrected at 34.  Indeed, Ms. Pagel’s own testimony admits 

that AIC may receive public recognition in the communities it serves by virtue of these 

sponsorships.   

Despite Ms. Pagel’s suggestions to the contrary, the PUA does not allow utilities to make 

ratepayers the guarantors of community events or AIC employee volunteer opportunities.  Mr. 

Smith testified that charging ratepayers for these expenses would contravene the meaning behind 

Section 9-225 of the PUA since it allows goodwill and institutional advertising to be recovered 

in rates.  Id.  Mr. Smith noted that AIC is not prevented, by his recommended disallowance, from 

using shareholder funds to promote its brand to the public.  Id.  Based on AIC’s self-

disallowance, the Commission should further disallow at least $155,000 from AIC’s operating 

expenses.   

AIC’s sponsorships may be commendable, and AIC is free to continue sponsoring any 

events it chooses using shareholder funds.  However, the common feature underlying AIC’s 

sponsorships is that they put the AIC corporate name before the public in a philanthropic light.  

CUB Ex. 2.0 at 33-34.  AIC should not be permitted to recover these expenditures from its 

customers.  As the Commission noted in 12-0001, the issue here is not whether AIC is free to 

engage in corporate sponsorships or qualifying the value of the sponsorship.  12-0001 Order at 

95.  Rather, what the Commission must determine is whether the Commission should require 
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customers to reimburse AIC for its decision to sponsor an organization or event.  Id.  The 

Commission should disallow the costs of corporate sponsorships in this case, as it did in 12-

0001. 

5. Deferred State Income Tax Expense 

 

The change in Illinois’ corporate business income tax rate, codified at 35 ILCS 5/201, 

caused AIC’s state income tax rate to increase to 9.50 percent in years 2011 through 2014, with a 

reduction to 7.75 percent in 2015 followed by a further reduction to 7.3 percent in 2025.  CUB 

Ex. 1.0 at 34-35.  Consistent with the treatment of this change in state income tax law proposed 

by ComEd, and pursuant to Section 16-108.5(c)(4)(F), AIC’s operating expenses should thus be 

reduced by $4.137 million. 

CUB witness Smith testified that ComEd has addressed the change in the state corporate 

income rate through the testimony of ComEd witness Mr. Fruehe in ICC Docket Number 12-

0321, ComEd’s fist reconciliation proceeding.  CUB Ex. 1.0 at 36 (citing ICC Docket 12-0321, 

ComEd Ex. 3.0 at lines 764-792).  Pursuant to the change in state income tax law, and consistent 

with prior Commission guidance, Mr. Smith recounted how Mr. Fruehe “recognized a significant 

benefit due to the difference between the current income tax rate of 9.50% and the rate at which 

the related deferred tax expense is recorded.”  Id. at 36 (citing ICC Docket 12-0321, ComEd Ex. 

3.0 at 36-38).  Mr. Smith explained how AIC initially failed to recognize the effect of the change 

in state income tax rates by negating any impact of making an adjustment on its Part 285 

Schedule C-5.2  Id. at 37.  Instead, Mr. Smith calculated this adjustment similar to ComEd’s 

treatment of the issue, since both use the same FERC Uniform System of Accounts and similar 

state regulatory and ratemaking principles.  Id. at 39.  Mr. Smith noted that because of the similar 

situations between the two utilities with respect to this issue, the deferred 2011 state income tax 
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expense should be similarly reflected in the utilities’ formula rate filings under Section 16.108.5 

of the PUA.  Id.  Mr. Smith’s adjustment also accounted for the effect of the change in state 

income tax on federal income taxes, and came to an amount similar to AIC witness Mr. 

Stafford’s calculation in his rebuttal testimony.  Id. at 39-40 ($3.983 million versus $4.137 

million).  In his rebuttal testimony, Mr. Smith agreed with Mr. Stafford’s calculation of the 

$4.137 million net state deferred income tax savings.  CUB Ex. 2.0 Corrected at 21 (citing AIC 

Ex. 11.3). 

However, AIC witness Mr. Stafford testified that he separated two components of the 

change resulting from state income tax law because he believed that Section 16-108.5(c)(4)(F) 

“says that specifically that you have to consider each charge or credit separately.”  Tr. At 231:9-

11.  Despite this interpretation, Mr. Stafford admits that neither of the two changes that he 

“separates” would have occurred absent the General Assembly’s singular action to change the 

state income tax rate.  Tr. At 232:15-18.  Indeed, AIC admits that “[s]ince Ameren is required to 

maintain its books and records in accordance with Generally Accepted Accounting Principles 

(“GAAP”) and in accordance with any and all other tax guidance and accounting authority 

applicable to utilities, as does ComEd, AIC does not expect that there would be any material 

difference in implementation of the state income tax rate change.”  CUB Ex. 1.3 Revised at 34 

(AIC Response to AG Data Request 2.04(f)).   

Mr. Stafford agrees with both AG/AARP witness Mr. Brosch and Mr. Smith, that the 

increase in the state income tax rate generated income tax savings for AIC and that this savings 

should be reflected in AIC’s revenue requirement.  AIC Ex. 11.0 at 36-37.  Mr. Stafford 

calculated the net reduction to deferred state income tax expenses to be $4.137 million.  Id. at 37.  

However,  because the combined impact of the state tax rate change on current and deferred 
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income tax expense does not exceed the $3.7 million threshold specified in Section 16-

108.5(c)(4)(F) of the Act, Mr. Stafford’s proposed deferral and amortization of the state income 

tax rate change impact on deferred income taxes only, is improper and must be rejected.  His 

proposal to treat only the deferred income tax impact as an item that requires amortization 

produced results of having only an $827,000 reduction to deferred income taxes be reflected for 

operating expense and $3.310 million being credited to Rate Base in AIC’s rebuttal filing.  Id. at 

39.  Because the tax change occurred in the year prior to AIC’s opt-in to the formula rate, Mr. 

Stafford explained that AIC did not intend to continue the deferral and amortization of the credit 

in subsequent formula rate proceedings.  Id. 

Mr. Smith testified that the net impact of the state income tax change does not exceed the 

statutory threshold of $3.7 million, since both the current state income tax increase of $1.814 

million must be considered along with the $4.137 net decrease to deferred state and federal 

income tax expense.  CUB Ex. 2.0 Corrected at 22.  Mr. Brosch agreed with Mr. Smith and 

concluded that the “overall net impact of the SIT rate change, using the Company’s numbers, is 

the combined increase of $1,813,717 less the reduction of $4,137,000 which nets to $2,323,283.”  

AG/AARP Ex. 3.0 at 33.  As an accountant, CUB witness Mr. Smith testified that the term “net” 

as used in his testimony meant “that the impact of the state tax law change on 2011 did not 

exceed the $3.7 million threshold for amortization that’s provided for in the act.”  Tr. at 456:18-

21.  In opposition to Mr. Stafford’s assertion, Mr. Smith explained, “this is a change in state tax 

law, and when you combine the increase in current state income tax expense and a decrease in 

deferred income tax expense, one went up and the other went down, that net impact doesn’t 

exceed the 3.7 million threshold that applies to Ameren.”  Id. at 457:1-6.  According to Mr. 

Smith, this is the correct treatment of the state income tax change because “both of the items are 
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the result of the change in the state tax law, so I think in this instance, you … have to combine 

them to evaluate whether they’re above or below the 3.7 million.”  Id. at 457:9-13. 

Moreover, Mr. Smith testified that the impacts on deferred state income tax expense 

related to the known changes in the state income tax rate are annually recurring, and are not an 

isolated impact confined to calendar year 2011 but rather create additional annual reductions in 

2012 through, at least, 2024.  CUB Ex. 2.0 Corrected at 22; 23.  Mr. Brosch explained the 

ratemaking policy behind allowing the amortization of extraordinary events or costs, so as to 

avoid setting rates as if such unusual events occur in every year that new rates are in effect.  

AG/AARP Ex. 3.0 at 34.  In the event that circumstances cause a further change in state income 

tax laws, Mr. Brosch noted that formula ratemaking provides AIC an opportunity to annually 

update the relevant calculations.  AG/AARP Ex. 3.0 at 35.   

Furthermore, Given AIC’s recalculation of its 2011 jurisdictional state income tax 

expense for the difference between Illinois’ 7.3% and 9.5% state income tax rates, Mr. Smith 

testified that pursuant to the matching principle there should be consistency in the period used to 

calculate current and deferred income tax expenses.  Id. at 22-23.  Instead, AIC seeks to use 

calendar year 2011 to calculate current state income tax expense but only reflects 1/5th of the 

known and measureable impact of the state income tax rate change.  Id. at 23.  Mr. Brosch 

testified that AIC’s adjustment “effectively [denies] ratepayers participation in the other 4/5 of 

the annual deferred income tax expense savings caused by temporarily higher SIT rates in 2011.”  

AG/AARP Ex. 3.0 at 31.  Therefore, instead of reflecting the effect as a 1/5 amortization, Mr. 

Smith concluded that the annual impact should be reflected in AIC’s rate structure.  CUB Ex. 2.0 

Corrected at 22.   
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Mr. Brosch testified that the state income tax change, “from a practical perspective,” was 

“not like the one time or unusual transactions that are addressed subject to a dollar threshold in 

the act where amortization is required.”  Tr. at 376:10-14.  Indeed, Mr. Brosch explained that the 

state income tax change was “an annual recurring expense impact that is unlike storms or 

severance programs or that sort of one time event.”  Id. at 376:14-17.  Mr. Brosch testified that 

the higher state income tax rates were an “ongoing expense savings and are not abnormal or non-

recurring in nature.”  AG/AARP Ex. 3.0 at 32.  Mr. Brosch noted that there is no reason why 

only ComEd – and not AIC – is able to benefit from the expected turnaround of tax deferrals in 

future, lower-rate tax periods.  AG/AARP Ex. 1.0 at 32. 

Consistent with AG/AARP and CUB’s recommendation, the Commission should reduce 

AIC’s operating expenses by $4.137 million for the change in state income tax expenses to 

AIC’s deferred income tax expense.  AIC’s claim that the full effect of the change in the state 

income tax law should not be considered for purposes of amortization is in opposition to the 

plain language of the PUA is contrary to proper ratemaking policy and is inconsistent with the 

treatment of this expense afforded by the other participating utility under Illinois formula rates. 

V. REVENUES 

 

B. POTENTIALLY CONTESTED ISSUES 

 

1. Late Payment Revenues 

  

CUB supports the adjustment of AG/AARP witness Mr. Brosch with respect to AIC’s 

late payment revenues.  As Mr. Brosch explained, AIC collects late payment charges from 

ratepayers whose payments have not been received by the due dates of their bills.  AG/AARP 

Ex. 1.0 at 23.  The “revenue” based allocation employed by the Company results in only 45.56% 

of the total recorded late payment revenues being recognized for ratemaking purposes.  Id.  
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When asked why AIC has not recognized the other 54.44% of recorded late payment charge 

revenues that it earned in 2011, the Company’s response was apparently that several fictional 

regulatory jurisdictions (“Production, Transmission and Other”) exist.  Id. at 24.  In fact, AIC’s 

shareholders retain 54.44% of late payment revenues.  Id. 

 The Commission has already decided this issue in Docket 12-0001.  The Commission 

recognized that to apply only the proportion of ratepayer funds in Account 450 equal to electric 

delivery service and ignoring the remainder represents a windfall to shareholders.  Docket 12-

0001 at 105.  The Commission was persuaded by the fact that, although late fees are attributable 

to a customer’s entire bill, there are other areas, such as customer deposits, that are not tied or 

limited to the proportion of revenue derived from delivery services alone.  Id.  The Commission 

recognized that retaining a significant portion of late payment revenues for shareholders is a 

disservice to ratepayers.  Id. at 106. 

The Commission determined a similar issue in ICC Docket 10-0467, where ComEd had 

proposed a revenue-based allocation factor that quantified a significant portion of late payment 

revenues as non-jurisdictional.  In that case, the Commission acknowledged that the only “other 

jurisdiction” to which ComEd was subject was FERC, and these are not FERC-related charges.  

The Commission stated “ComEd is in the business of delivering electricity.  In that capacity, to 

many customers, it provides the electricity to deliver.  Therefore, whether the late charges are 

upon delivery charges or upon the electricity delivered, they are imposed to the delivery service 

that ComEd provides to the individual customer involved.”  Final Order, In Re Commonwealth 

Edison Company Proposed General Increase in Rates, ICC Docket 10-0467 (May 24, 2011) at 

306.  The Commission’s previous determinations on this issue are correct and applicable here.   
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 The facts in the instant proceeding demonstrate further that the Commission’s 12-0001 

Order were correct in this regard.  While AIC witness Mr. Stafford admits that 100% of electric 

late payment fee revenues are Commission jurisdictional, he claims that including all late 

payment revenues would not be appropriate because the vast majority of dollars at issue are 

related to electric power supply service, and the Company does not recover all of its electric 

power supply related costs through Rider PER and does not credit back through Rider PER late 

payment revenue associated with electric power supply.  AIC Ex. 11.0 at 29, 34.  AIC’s 

arguments with regard to Rider PER, i.e. that the Commission should allow AIC to retain for 

shareholders the majority of late payment revenues at this time and then address changes to the 

Rider at a later date, would inappropriately delay proper treatment of late payment revenues in 

this proceeding.  Any alleged problems that may exist with that Rider are independent of the 

formula rate review, and in this docket, and does not justify the Commission delaying 

implementation of the correct allocation of late payment revenue.  CUB Ex. 3.0 at 34-35.   

The Commission should therefore reflect an adjustment to increase AIC’s Other 

Operating Revenue by $6.556 million. 

 

VIII. FORMULA RATE TARIFF 

 

B. CONTESTED RECONCILIATION ISSUES 

 

1. Year-End or Average Rate Base 

 

This is the first reconciliation proceeding under the new formula rate plan to reconcile the 

Company’s 2012 projections with 2011 actual investments (and the rates customers have been 

paying during that time) with actual cost information from that year.  Importantly, this is the 

third time this issue has come before the Commission: the first of which was in ComEd’s initial 
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formula rate docket, Docket No. 11-0721 (this issue is currently awaiting a decision on rehearing 

of this issue); and second, AIC’s initial rate-setting docket, Docket No. 12-0001.  This issue is 

also being considered in a fourth docket, ComEd’s formula rate reconciliation Docket No. 12-

0321, which is up for consideration in the next month.   

The Commission found in both Docket Nos. 11-0721 and 12-0001 that under the EIMA, 

using an inflated rate base could result in substantial over-recovery from ratepayers.  In ICC 

Docket 11-0721, the Commission concluded that “an average rate base should be used going 

forward in reconciliations in the manner set forth by the IIEC, the AG, CUB, the City of 

Chicago, the AARP and Staff.”  ComEd Order at 18.  The Commission agreed that if the General 

Assembly intended to include only year-end rate base balances in the reconciliation, it would 

have so stated – and it did not.  Id.  In that case, the Commission recognized that merely using 

year-end rate base assumes that a participating utility’s rate base is the same on January 1 as it is 

on December 31, and that is clearly not the case.  Id. at 19.  The Commission undertook a 

thorough analysis of statutory construction, and found that using an average year rate base in the 

formula rate reconciliation is the most accurate interpretation of the statute.  Id. at 19-20.   

Again, in Docket No. 12-0001, AIC’s initial rate-setting formula rate proceeding, the 

Commission similarly concluded that “For purposes of determining the reconciliation revenue 

requirement, average rate base should be used.  Calculating the overall revenue requirement for 

the formula rate each year in this manner reasonably reflects the language of the statute and 

sufficiently balances the interests of shareholders and customers.”  ICC Docket No. 12-0001, 

Order at 175.  No differences exist in this case in either the evidentiary record or the law that 

should cause the Commission to come to a different conclusion. 
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In each of the Dockets mentioned above, CUB, AG/AARP, IIEC, and Staff all agreed 

that the rate base calculation in the reconciliation case should be based on an average rate base 

for that calendar year, rather than the year-end rate base recommended by the utility.  To do 

otherwise would allow the utility to over-collect from its customers.  The Commission also 

agrees with CUB, Staff and other intervenors’ interpretation of the Act, as set forth in its decision 

in the ComEd Order.  A review of the evidence of record and applicable law supports the same 

conclusion be reached as in 11-0721 and 12-0001.   The Act states: 

Provide for an annual reconciliation, with interest as described in 

subsection (d) of this Section, of the revenue requirement reflected 

in rates for each calendar year, beginning with the calendar year in 

which the utility files its performance-based formula rate tariff 

pursuant to subsection (c) of this Section, with what the revenue 

requirement would have been had the actual cost information for 

the applicable calendar year been available at the filing date. 

 

220 ILCS 5/16-108.5(c)(6).  As CUB witness Smith testified, the reference to “what the revenue 

requirement would have been had the actual cost information for the applicable calendar year 

been available at the filing date” suggests the use of an average rate base methodology for 

measuring AIC’s actual results under the reconciliation.  CUB Ex. 1.0 at 41.  Actual cost 

information for the applicable calendar year would include additions and subtractions from the 

jurisdictional rate base as they have occurred throughout the year.  Id.  Section 16-108.5(c)(6) 

specifically says “applicable calendar year” and a calendar year is a 12-month period starting on 

January 1 and ending on December 31.  Id.  For rate base, the calendar year should thus reflect 

actual additions and retirements that have occurred during the year.  Id.  A calendar year runs 

from January 1 through December 31.  If the legislature had intended a year-end rate base, 

presumably the specification would have been for a “calendar year-end” and not for the 

“applicable calendar year.” 
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 AIC claims that the statute requires use of a year-end rate base because of a reference to 

the actual revenue requirement reflected in the FERC Form 1.  AIC Ex. 21.0 at 4, citing 220 

ILCS 5/16-108.6(c)(6)(d)(1).  However, the “final” FERC Form 1 for the year includes both 

beginning and end-of-year information for balance sheet accounts, including those accounts that 

are the primary source of rate base amounts.  Thus, contrary to AIC’s assertions, the reference to 

the “final” FERC Form 1 of the year actually suggests that an average rate base should be used. 

AIC’s proposal to use year-end rate base in the reconciliation would result in ratepayers 

paying more than AIC’s actual revenue requirement for the calendar year.  AIC’s rate base grows 

throughout the year as new plant additions are put into service.  Under the new formula rate 

structure, unlike a typical historical test year rate case, a reconciliation will measure the utility’s 

actual earnings during each twelve-month calendar year.  Using a year-end rate base under this 

formula would amount to assuming that every new plant addition, whether put into service on 

January 1 or December 31, whether used and useful for 365 days or for only one day, was 

recoverable as if put into service on January 1st.   

The difference between using a year-end rate base and the average rate base for the 

applicable calendar year can have a significant impact on the results.  To illustrate this point, Mr. 

Smith provided an following illustration that assumes the utility had jurisdictional rate base 

investment of $2.0 billion on January 1 and $2.12 billion on December 31 of the calendar year, 

that the investment had been added ratably during the calendar year, and that the amount of 

actual net operating income for the year was approximately $190 million: 
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CUB Ex. 1.0 at 42-43.  Where the utility’s rate base is growing significantly, as will likely be the 

case under the EIMA scheme, the distortion in the measurement of results for the applicable 

calendar period can become quite large. 

As the Commission concluded in both its 11-0721 Order and 12-0001 Order, this result is 

untenable and contrary to the plain reading of the Act.  The Commission should therefore once 

again conclude that average rate base be used for purposes of calculating the reconciliation 

revenue requirement. 

2. Interest Rate On Under/Over Collections 

 

 Like the average versus year-end rate base measurement issue, this is the third docket in 

which the Commission is faced with the question of what interest rate/carrying cost to apply to a 

reconciliation balance under the EIMA formula rate scheme.  This issue is also being considered 

in a fourth docket, ComEd’s formula rate reconciliation Docket No. 12-0321, which is up for 

consideration in the next month.  In each of these dockets, the facts are substantially similar and 

the law is the same.  In each of the two initial formula rate dockets in which the Commission 

issued a ruling on the issue, it rejected the utility’s request to apply its respective weighted 

average cost of capital (“WACC”), which would have provided each utility a full equity return 

Simplified Comparison of Year-End and Average Calendar Rate Base-Illustrative Example

(Thousand of Dollars)

Line 

No. Description

December 31 

(Calendar Year-

End)  Rate Base

Average Rate 

Base for 

Applicable 

Calendar Year Difference

(A) (B) (C)

1 Jurisdictional Rate Base 2,120,000$        2,060,000$       60,000$         

2 Required Return 9.02% 9.02%

3 Operating Income Required 191,224$           185,812$          5,412$           

4 Net Operating Income Available 190,000$           190,000$          -$               

5 Operating Income Deficiency (Excess) 1,224$               (4,188)$             5,412$           

6 Gross Revenue Conversion Factor 1.5160 1.5160

7 Revenue Deficiency (Sufficiency) 1,856$               (6,349)$             8,205$           
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including long-term debt on a short-term balance spanning from one to two years.  First, in its 

11-0721 Order, the Commission rejected ComEd’s request to apply WACC, reasoning that: 

The WACC includes the weighted costs of short-term debt, long-

term debt, and common equity.  The Company proposes the 

WACC which is inclusive of the common equity, which does not 

represent debt on which to set an interest rate.  The Commission 

believes there is value in setting an interest rate based upon debt 

that is relevant to the Company for the time duration of the  

reconciliation.  In order to capture the unique aspects of the 

relevant period we find that a hybrid approach should be utilized to 

determine the appropriate interest rate.  Such a hybrid calculation 

would take the weighted costs of short-term debt and long-term 

debt and exclude the weighted cost of common equity as the 

methodology in calculating the interest rate.  This results in an 

interest rate of 3.42%.  The Commission concludes that this hybrid 

interest rate of 3.42% is reasonable and appropriate to be utilized 

for the reconciliation period and is hereby adopted. 

 

11-0721 Order at 166 (note, this issue is currently being reheard).   

 Most recently, in AIC’s initial rate-setting docket, Docket No. 12-0001, the Commission 

also rejected AIC’s request to apply WACC to the reconciliation balance:  

The Commission first addresses whether the intent of the General 

Assembly is clear from the Act regarding what manner of 

calculating “interest” should apply.  AIC contends that WACC is 

the only rate of interest that complies with the statute. A plain 

reading of Section 16-108.5 reveals that the General Assembly 

chose to use the term “investment return” when a participating 

utility’s WACC was intended.5  While this may not be 

determinative as to what specific method of computing interest is 

appropriate, it is determinative in ascertaining whether using 

WACC for reconciliation balances was the clear intent of the 

legislature, as AIC contends it was.  Should the General Assembly 

have intended for the reconciliation balance’s interest rate to 

reflect the utility’s WACC, the legislature demonstrated clear 

                                                 

5 Specifically, Section 16-108.5(c)(4)(D) provides in relevant part as follows:   
 (4) Permit and set forth protocols, subject to a determination of prudence and reasonableness consistent 

with Commission practice and law, for the following: 

 (D) investment return on pension assets net of deferred tax benefits equal to the utility's long-term 

debt cost of capital as of the end of the applicable calendar year; 
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understanding of how to make that intent known.  Instead, it chose 

simply to state that the balance would be recovered “with interest.” 

 

12-0001 Order at 186.  The Commission agreed with Staff and Intervenors that a short-term debt 

rate is more appropriately applied and more closely matches the time for which the reconciliation 

balance will be outstanding: “the Commission believes WACC is an inappropriate interest rate 

for reconciliation balances because, as a threshold matter, WACC has not traditionally been 

applied as such.6  As WACC draws upon long-term debt and equity in its calculation, WACC 

cannot reflect the true incremental cost or credit of any 16-108.5 reconciliation balance.”  12-

0001 Order at 186-187. 

Here, again, AIC requests use of its weighted average cost of capital (WACC) for both 

over- and under-collections.  With regard to under-collections, the Commission fairly and 

appropriately rejected this approach in its 11-0721 Order and 12-0001 Order and should do the 

same here.  Using AIC’s WACC on under-collections would unfairly over-compensate the utility 

by allowing it to recover more than it actually cost to finance a shortfall.  AIC should recover 

only what any under-recovered balance actually cost AIC if it had to get short-term financing 

                                                 
6 Other references to retroactive adjustments of rates “with interest” appear throughout the Public Utilities Act, and 

the Commission has never interpreted these provisions as permitting a rate of interest equal to a utility’s WACC.  

See, e.g., Section 8-306(k) (“When the customer is due a refund resulting from payment of an overcharge, the utility 

shall credit the customer in the amount of overpayment with interest from the date of overpayment by the customer. 

The rate for interest shall be at the appropriate rate determined by the Commission under 83 Ill. Adm. Code 280.70.” 

[emphasis added]). Section 9-252 (Complaint made to ICC for improper charge) (“When complaint is made to the 

Commission concerning any rate or other charge of any public utility and the Commission finds, after a hearing that 

the public utility has charged an excessive or unjustly discriminatory for its product, commodity or service, the 

Commission may order that the public utility make due reparation to the complainant therefore, with interest at the 

legal rate from the date of payment of such excessive or unjustly discriminatory amount.” [emphasis added]); 9-

252.1 (Billing errors) (“When a customer pays a bill as submitted by a public utility and the billing is later found to 

be incorrect due to an error either in charging more than the published rate or in measuring the quantity or volume of 

service provided, the utility shall refund the overcharge with interest from the date of overpayment at the legal rate 

or at a rate prescribed by rule of the Commission.” [emphasis added]).  All of these provisions, which reference the 

awarding of refunds with interest, are designed to make the customer whole for excess revenues collected during a 

designated period, similar to the reconciliation provisions of Section 16-108.5 of the Act.  At no time in the 

awarding of refunds with interest under these provisions has the Commission established a rate of interest at the 

utility’s WACC.  
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elsewhere to cover the shortfall.  CUB witness Smith proposed that AIC’s under-collections 

should be computed at a debt-based rate that corresponds with the one- to two-year reconciliation 

balance recovery period.  CUB Ex. 2.0 at 51.  CUB supports application of a short-term interest 

rate to AIC’s under-collected reconciliation balance. 

The record demonstrates, however, that over-collected reconciliation balances should be 

treated differently.  Under EIMA, AIC will be responsible for developing the amount of its 

projected plant additions for each year as well as managing the actual capital expenditures, and 

could thus produce over-collections simply by over-projecting such plant additions and 

subsequently managing actual capital expenditures to a lower level.  CUB Ex. 1.0 at 50.  The 

Commission should acknowledge that both the projected level and the actual level of 

expenditures are heavily under the direct influence of AIC management.  The control and 

discretion exerted by AIC management on not only budgeted capital expenditures but also on the 

level of actual expenditures subsequently made, and thus the ability to influence and manage 

whether there are under- or over-collections alone should be sufficient to justify and require the 

imposition of different carrying charges on over- and under-collections.  Id.  Requiring a higher 

interest rate for over-collections is therefore reasonable and principled and will provide an 

appropriate and necessary deterrent to AIC to discourage it from making intentional over-

projections of plant additions or subsequently deciding to under-spend.  Id.   

This regulatory policy was recognized in Florida Public Service Commission Order No. 

PSC-10-0153-FOF-EI (March 17, 2010), a Florida Power and Light Company rate case.  In that 

Order, the Florida Commission adopted the practice of deducting over-collected recovery 

mechanisms from utility rate base (to effectively provide ratepayers with a return at the utility’s 

WACC), while excluding under-recovered balances from utility rate base (which effectively 
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allows the utility to collect only the carrying charge rate provided for in the surcharge, typically a 

short-term debt rate).  Florida PSC Docket Nos. 080677-EI, 090130-EI, at pages 94-95.  The 

Florida Order explains that rationale for including over-recoveries as a reduction to utility rate 

base is to provide the utility with an incentive to make its projections for the cost recovery clause 

as accurate as possible and avoid large over-recoveries.  This regulatory policy fairly balances 

the interests of the utility and its customers, and encourages the utility to make accurate 

projections so as not to produce large over-recoveries.  Id.  The effect of applying AIC’s WACC 

to any over-collected balance is the same as this Florida practice.   

Furthermore, applying a different carrying cost to over-collections is rational and fair to 

customers and the utility, because it symmetrically reimburses customers for the entire amount 

they overpaid through the over-collection.  Since ratepayers will incur the WACC cost of the 

higher projected plant in rates they will have already paid, it is only appropriate and reasonable 

to require that the overcharge be credited back to customers at the same rate - WACC.  CUB Ex. 

1.0 at 50.  Using AIC’s weighted average cost of capital on over-collections thus assures that 

ratepayers will be compensated for providing excess funds to the utility under the formula rate 

plan (as measured by the over-collection) at a financing rate that is at least equal to the financing 

rate that the utility charged to ratepayers, which has in part produced those over-collections.  Id.  

There is therefore ample legal, factual and policy justification to apply AIC’s WACC to the over-

recovered reconciliation balance that exists in this proceeding. 

Finally, as recommended by CUB witness Smith, the Commission should require that the 

interest rate on the reconciliation balance is calculated on a net of tax basis.  CUB Ex. 2.0 at 50-

51.  The formula for effectively excluding the income tax balance from the calculation of interest 
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on the reconciliation balance, as presented by Mr. Smith in the ComEd Docket No. 11-0721 on 

Rehearing, and which would apply conceptually in a similar manner to AIC, is as follows: 

Annual Interest Rate x (1 – Composite Income Tax Rate) = Annual 

Interest Rate Net of Income Taxes. 

Id. 

 

X. CONCLUSION 

 

CUB respectfully requests that the Commission adopt the recommendations discussed 

herein.  The Commission should exercise its continuing authority in this formula rate 

environment, including the alignment of infrastructure investment and proposed expenses with 

improved utility performance and should reduce AIC’s delivery services rates to match its actual 

expenses.  
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