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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

 

AMEREN ILLINOIS COMPANY   ) 

       )   

Rate MAP-P, Modernization Action Plan  )  Docket No. 12-0001 

Pricing Filing      ) 

    

 

 

INITIAL BRIEF OF  

THE PEOPLE OF THE STATE OF ILLINOIS 

AND AARP 

 

The People of the State of Illinois, by LISA MADIGAN, Attorney General of the State of 

Illinois (the “People,” or “AG”) and AARP, through its counsel, pursuant to the Commission’s 

rules, 83 Ill. Admin. Code 200.800 and the schedule established by the Administrative Law 

Judges, file their Initial Brief in response to Ameren Illinois Company’s (“Ameren”, “AIC” or 

“the Company”) proposed Rate MAP-P, filed pursuant to Section 16-108.5 of the Public Utilities 

Act (“PUA” or “the Act”) and to set new rates to become effective January 1, 2013. 

I. INTRODUCTION 

A. Procedural History 

B. Legal Framework and Standards 

 

1. Formula and Reconciliation Rates Under Section 16-108.5 of the Act. 

 

In April of 2012, the Company filed the instant case (Docket No. 12-0293), which 

includes FERC Form 1 2011 actual cost inputs, plus projected net plant additions for 2012.  This 

docket is the second filing by Ameren under the 2011 amendments to the Public Utilities Act that 

added new sections 16-108.5 and 16-108.6.  Section 16-108.5 of the Act establishes a cycle of 

formula rate filings for electric distribution utilities choosing to commit to the significant 
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infrastructure investments outlined under Section 16-108.5 and 16.108.6 of the Act.  AIC’s first 

filing in ICC Docket No. 12-0001 sets the details of the formula in template and tariff form, and 

the inception revenue requirement to be effective for the last few months of 2012 based on 2010 

FERC Form 1 data, plus projected net plant additions for 2011.   

In Docket No. 12-0001,  Ameren requested special rate treatment and committed to 

invest a total of $625 million in electric system upgrades over ten years, meet certain job creation 

requirements, and establish a customer assistance program.  220 ILCS 5/16-108.5(b) & 

(b)(1)(A)& (b-10). This docket represents Ameren’s first “update” to the formula established in 

Docket No. 12-0001 under the provision in Section 16-108.5(d) that directs the utility to make an 

annual filing on or before May 1 that includes “updated costs inputs” for the formula and “the 

corresponding new charges.”  220 ILCS 5/16-108.5(d).  The inputs, or costs, are based on “final 

historical data reflected in the utility’s most recently filed annual FERC Form 1 plus projected 

additions and correspondingly updated depreciation reserve and expense for the calendar year in 

which the inputs are filed.”  Id. at 16-108.5(d).  In addition to establishing annual rate changes, 

Section 16-108.5 grants the utility the extraordinary right to reconcile the revenue requirement 

set for the prior year with actual costs incurred in that year, and to either apply a surcharge or a 

credit to consumers’ bills to provide the utility with “what the revenue requirement would have 

been had the actual cost information for the applicable calendar year been available at the time of 

filing.”  220 ILCS 5/16-108.5(c)(6).  The reconciliation is calculated by determining a 

“reconciliation of the revenue requirement that was in effect for the prior rate year (as set by the 

cost inputs for the prior rate year) with the actual revenue requirement for the prior rate year (as 

reflected in the applicable FERC Form 1 that reports the actual costs for the prior rate year).” 220 

ILCS 5/16-108.5(d).  The statute also provides that “[a]ny over-collection or under-collection 
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indicated by such reconciliation shall be reflected as a credit against, or recovered as an 

additional charge to, respectively, with interest, the charges for the applicable rate year.”  Id.  

  This docket, however, includes no such reconciliation because AIC did not file its initial 

formula rate proposal in 2011, unlike Commonwealth Edison Company.  Given the timing of 

AIC’s first formula rate filing (Docket No. 12-0001) as permitted under Section 16-108.5, the 

Act further provides for an exception to the reconciliation component of AIC’s second formula 

rate filing.  Specifically, Section 16-108.5(d) provides: 

A participating utility’s first filing of the update cost inputs, 

and any Commission investigation of such inputs pursuant to this 

subsection (d) shall proceed notwithstanding the fact that the 

Commission’s investigation under subsection (c) of this Section is 

still pending and notwithstanding any other law, order, law, rule, or 

Commission practice to the contrary. 

   

220 ILCS 5/16-108.5(d).  AIC’s first reconciliation will come in its May, 2013 formula rate 

filing. 

The Commission entered its final Order in Docket No. 12-0001 on September 19, 2012.  

That Order established a rate reduction of $48 million based on the Company’s 2010 FERC 

Form 1 cost data and 2011 projected plant additions.  The Order also established critical 

parameters for future calculations of rate base and interest amounts on reconciliation balances 

under Section 16-108.5(d) of the Act, among other ratemaking issues. The Order concluded that 

the reconciliation balance should be calculated by incorporating an average rate base, as opposed 

to year-end plant numbers preferred by the Company.  The Commission also concluded that the 

interest rate to be applied to reconciliation balances should utilize a short-term interest rate, as 

opposed to the utility-proposed weighted average cost of capital.   
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Section 16-108.5(d) of the Act does not permit the Commission to annually tinker with 

the formula rate structure and protocols established in a utility’s first formula rate proceeding.  

That provision states: 

The Commission shall apply the same evidentiary 

standards, including, but not limited to, those concerning the 

prudence and reasonableness of the costs incurred by the utility, in 

the hearing as it would apply in a hearing to review a filing for a 

general increase in rates under Article IX of this Act. The 

Commission shall not, however, have the authority in a proceeding 

under this subsection (d) to consider or order any changes to the 

structure or protocols of the performance-based formula rate 

approved pursuant to subsection (c) of this Section. 

     

220 ILCS 5/16-108.5(d).  The Commission’s conclusion in Docket No. 12-0001 on the issue of 

how to calculate the reconciliation revenue requirement rate base and what rate of interest shall 

be applied to reconciliation balances and credits falls within the structure and protocol of the 

formula that cannot be changed from year-to-year.  As such, the Commission’s selection of the 

use of an average rate base in the calculation of the reconciliation revenue requirement, rather 

than the year-end number proposed by AIC, and its adoption of a short-term interest rate on 

reconciliation amounts, rather than the utility’s weighted average cost of capital as proposed by 

AIC, are settled matters
1
 that cannot be re-litigated each year under formula ratemaking. 

 In its next formula rate filing, the Company will again reset inception rates that will be 

charged beginning in January 2014, based on FERC Form 1 2012 actual cost inputs, projections 

of net plant additions expected in 2014 and a reconciliation of the Company’s 2012 actual 

revenue requirement to the revenue requirement(s) that was established in this docket.  In each 

subsequent May, a new filing will reset inception rates and reconcile prior year revenue 

                                                           
1
  AIC and indeed all parties to the docket have the right to seek rehearing within 30 days of the service of the 

Commission’s order.  220 ILCS 5/10-113.  
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requirements using FERC Form 1 actual cost data, plus projections of net plant additions for the 

subsequent year, and include a reconciliation of the prior year’s actual costs.   

2. The Formula and Revenue Requirement Ameren Filed on April 20, 

2012 Contain Provisions that Overstate Its Asserted Revenue 

Requirement. 

 

As noted above, Section 16-108.5(c) and 16-108.5(d) make clear that the revenue 

requirement established under formula ratemaking shall be based on actual costs incurred during 

the 12-month period being examined.  220 ILCS 5/16-108.5(c), 16-108.5(c)(6) and 16-108.15(d). 

Under the Act, the Commission “shall apply the same evidentiary standards, including, but not 

limited to, those concerning the prudence and reasonableness of the costs incurred by the utility, 

in the hearing as it would apply in a hearing to review a filing for a general increase in rates 

under Article IX of this Act.”  220 ILCS 5/16-108.5(d).  

 In this docket, the Commission is charged with:   

 Reviewing Ameren’s proposed formula rate proposal, including the regulatory 

treatment of various rate base and expense items and reconciliation calculation 

methodologies, to ensure its consistency with the Commission’s ruling in Docket 

No. 12-0001; and    

 Determining the 2013 revenue requirement that will result from the application of 

the AIC formula structure and protocols for rates based on its 2011 FERC Form 1, 

and projected plant additions for 2012, with rates effective in Janaury, 2013.  In 

undertaking this investigation, the Commission must determine whether the costs 

reflected in the 2011 FERC Form 1 and the resulting rates are just, reasonable and 

prudent and comply with Commission practice.  This includes review of the 

accounting treatment of various costs as well as whether the specific amounts 

requested are reasonable and prudent under Article IX of the Act.   The key issues 

raised by the People and AARP are the treatment of accumulated deferred income 

taxes, cash working capital, accrued vacation pay, discretionary branding, 

sponsorship and athletic event costs, amd allocation of late payment revenues.  

Staff and other parties have raised other adjustments.  The People and AARP 

reserve the right to comment on other parties’ positions in their Reply Brief. 
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As discussed in detail below, a review of the record evidence shows that the Commission should 

enter an order in this docket that further reduces Ameren customer rates, at a minimum, by $40.2 

million.   

II. OVERALL REVENUE REQUIREMENT 

 Contrary to AIC’s asserted revenue requirement, the Commission should enter an order 

in this docket that further reduces Ameren customer rates, at a minimum, by $40.2 million, 

consistent with the recommendations of AG/AARP witnesses Michael L. Brosch and David J. 

Effron.  This would establish a revenue requirement for the 2013 12-month period of 

$774,511,000.  See AG/AARP Ex. 3.1. 

III. RATE BASE 

 A. Overview 

B. Uncontested or Resolved Issues 

  1. Gross Plant In Service 

  2. Accumulated Depreciation 

  3. Cash Working Capital 

   a. Employee Benefits Expense Lead Days 

   b. Base Payroll and Withholdings Lead Days 

4. Materials and Supplies 

5. ADIT – Investment Tax Credits  

6. CWIP Not Subject to AFUDC 

 C. Contested Issues 

 

  1. Accrued Vacation Pay 

   

 Vacation pay is accrued and expensed by AIC in the year prior to the employee receiving 

payment.  Thus, there is an approximate one-year lag between the accrual of vacation pay 

expense and the actual cash disbursement in payment of the liability for vacation pay.  

AG/AARP Ex. 1.0 at 11-12.   

 The Company excluded this vacation accrual from its calculation of its cash working 

capital (“CWC”) requirement.  AIC does not dispute this point.  However, vacation pay is not 
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distinguished from other elements of payroll expense and is implicitly included in the calculation 

of CWC as part of total payroll expense, which carries a lag in payment, according to the 

Company, of 11.39 days.  This lag does not capture the much longer lag in payment of vacation 

pay.  Id. at 12.   AG/AARP witness Effron testified that although the vacation pay expense is 

included in the total payroll expense reflected in the CWC study, the longer lag in payment for 

this item has not been taken into account.  As such, the accrued liability for this item should be 

treated as an operating reserve, that is, an expense that has been accrued but not been paid, and 

deducted from rate base.  Staff witness Theresa Ebrey and CUB witness Ralph Smith concurred 

on this point.  Staff Ex. 1.0 at 9-10; CUB Ex. 1.0 at 9-13. 

 The Commission has concluded in both the ComEd (Docket No. 11-0721) and Ameren 

(Docket No. 12-0001) formula rate orders that this vacation pay amount should be treated as an 

operating reserve and deducted from rate base.  See Order of May 29, 2012, ICC Docket No. 11-

0721 at 69-70; Order of September 19, 2012, ICC Docket No. 12-0001 at 58-59.  In its adoption 

of the AG/AARP rate base deduction recommendation, the Commission stated: 

The Commission finds that the proposed adjustment of AG/AARP, 

as endorsed by Staff, results in the proper ratemaking treatment of 

this item.  It appears to the Commission that there is no discernible 

difference between this proceeding and Docket No. 11-0721 that 

would properly result in disparate rate making treatment of the 

same item between the two dockets.  The Commission therefore 

adopts AG/AARP's proposed adjustment that results in a total 

deduction to rate base of $11,706,000. 

12-0001 Order at 58-59. 

 The facts in the instant case that support adoption of the AG/AARP adjustment have not 

changed.  As noted in the testimony of Staff witness Ebrey, vacation pay accrues throughout the 

year and is routinely paid out in the following year.  The lag between the accruals and the cash 
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payments creates a constant non-investor source of funds which should be deducted from rate 

base similar to other operating reserves.  Staff Ex. 1.0 at 9.  Staff Ex. 1.0, Attachments A and B 

provide visual evidence of this constant balance of ratepayer-supplied funds held in reserve.  As 

noted by Ms. Ebrey, while the total balance may go up or down over time, the reserve is never 

completely depleted.  Id. at 9.  

AIC argues that because the accrued vacation pay is “due and payable within one year”, it 

is not a source of non-investor supplied capital available to finance rate base investment.  AIC 

Ex. 11.0 at 14.  During cross examination, in opposition to the Staff/AG/AARP/CUB-proposed 

vacation pay reserve rate base adjustment, Mr. Stafford likewise insisted that in fact the accrual 

for vacation pay is paid off each year. But the fact that the accrued vacation is payable within 

one year has nothing to do with whether it is a source of non-investor supplied capital.  In fact, as 

the vacation accrual from the prior year is paid off, it is replaced with accruals for vacation pay 

in the current year.  Staff Ex. 1.0, Attachments A and B. 

Further, as noted by AG/AARP witness Effron, the fact that the accrued vacation is 

payable within one year has nothing to do with whether it is a source of non-investor supplied 

capital.  In fact, as the vacation accrual from the prior year is paid off, it is replaced with accruals 

for vacation pay in the current year.  In effect, the accrued vacation pay becomes a continuing, 

permanent balance.  AG/AARP Ex. 4.0 at 5.   

AIC witness Stafford further purports to show that vacation pay is not a source of non-

investor supplied capital because it has not been fully recovered in rates in prior cases.  AIC Ex. 

11.0 at 14-16.  In his example, he arbitrarily uses a rate case filed in 2005 with a 2004 test year 

as a starting point and then states the because there was no rate case test year filed for 2005, the 
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2005 accruals were not recovered in rates.  Id. at 15.  This argument is a strawman, however.  

AIC’s 2005 rates reflected the vacation pay that was accrued in whatever test year used to 

establish the rates in effect in 2005.  Mr. Stafford never established that the vacation accrual in 

2005 was materially different from the vacation accrual in that test year.  As AG/AARP witness 

Effron noted, just because a given year was not a test year in a rate case does not mean that the 

expense incurred in that year were not recovered from ratepayers, as Mr. Stafford’s example 

assumes.  AG/AARP Ex. 4.0 at 6.  Further the accrual from the 2004 test year was recovered in 

rates and continued to be recovered in rates for as long as the rates based on the 2004 test year 

were in effect.  The bottom line is that AIC provided no evidence that the accrual in the 2004 test 

year was not a reasonable representation of the prospective vacation accruals going forward, as is 

the case for any other test year expense.  Id. 

The average reserve for accrued vacation over the course of 2011 was $12,888,000.  The 

jurisdictional amount of this balance is $11,994,000.  See AG/AARP Ex. 2.0 at 13, AG/AARP 

Ex. 2.1, Schedule DJE-1.3.  Of this amount, $374,000 was implicitly recognized in the cash 

working capital allowance.  The difference, or $11,620,000, should be treated as an operating 

reserve and deducted from rate base.  In addition, the related deferred tax debit balance included 

in rate base should be modified so that it is consistent with the balance that is deducted from rate 

base.  Based on the combined income tax rate of 41.175%, the deferred tax debit balance related 

to the 2010 accrued vacation pay is $4,939,000.  This is $996,000 less than the year-end deferred 

tax debit balance of $5,935,000 reflected on Ameren Exhibit 1.2, WP 4.  Therefore the deferred 

tax debit balance related to accrued vacation should be decreased by $996,000, which increases 

the rate base adjustment related to accrued vacation to $12,617,000.  Id. at 14; AG/AARP Ex. 2.1 

(Schedule DJE-1). 
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In short, the evidence shows that the Company maintains a continuous accrual of non-

investor supplied funds for vacation pay which should be deducted from rate base similar to 

other operating reserves.  In addition, there simply is no evidence as to why the Commission 

should deviate from its two most recent rulings on this issue, including its September 19, 2012 

AIC formula rate order.  The Commission should adopt the AG/AARP adjustment, which 

reduces the AIC rate base by $12,617,000. 

  2. ADIT – FIN 48 

 

 The ADIT-FIN 48 balances recorded by the Company represent the amount of deferred 

tax liabilities that have been reclassified to FIN (Financial Interpretation) 48 liabilities related to 

uncertain tax positions that may ultimately have to be paid to the government.  Ameren reduced 

the balance of ADIT deducted from its delivery services plant in service, which has the effect of 

increasing the rate base and the Company’s revenue requirement, to reclassify certain ADIT 

related to uncertain tax positions.  Ameren Exhibit 1.2, Workpaper 4, shows debit balances of 

ADIT designated as “ADIT FIN 48.”  The balance of ADIT FIN 48 breaks down as follows: 

Federal -- $7,381,000, and State -- $1,208,000.  Again, the effect of these debit balances is to 

reduce the ADIT deducted from plant in service in the determination of rate base, thereby 

increasing the size of the rate base.  AG/AARP Ex. 2.0 at 8-9. 

 AG/AARP witness Effron testified that AIC’s proposed treatment of these FIN 48 

amounts is inappropriate.  The fact is that until these deferred tax liabilities are actually paid to 

the relevant taxing authorities, they represent non-investor supplied funds that are available to 

the Company.  In addition, Mr. Effron stated that he believes that it is highly likely that the FIN 

48 liabilities will not have to be paid and should be treated as ADIT for the purpose of 

determining the Company’s rate base.  Id. at 9. 
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 The record evidence supports that opinion.  Specifically, in response to AG Data Request 

1.08, the Company stated that forecasted interest expense on the FIN 48 liabilities for 2012 is $0.  

See AG Cross Exhibit 3.  This fact implies that the Company itself believes that it is likely that 

the FIN 48 liabilities will not have to be paid.  If the tax deductions at issue are ultimately 

disallowed, the Company would be required to pay the taxes due, with interest, and applicable 

accounting rules require that interest be accrued on the taxes that are deemed likely to be paid.  

Thus, if the Company is not accruing interest, it must believe that taxes in question will not have 

to be paid.  Id. at 9. 

 Mr. Effron noted that one possible reason that the taxes will not have to be paid is the 

availability of net operating loss carry forwards (NOLs).  That is, even if the “uncertain” tax 

positions result in disallowances, the disallowances will not actually result in tax payments to the 

extent that there are NOLs available to offset those disallowances.  In fact, the Company 

includes the deferred tax debit balances related to the NOLs in rate base; that is, the NOLs 

reduce the net credit balance of ADIT.  To the extent that these deferred tax assets can be used to 

offset FIN 48 income tax liabilities, there is a double counting of the NOLs and the FIN 48 

deferred tax items in the AIC ratemaking treatment, and it is improper to include both in rate 

base.  Id. at 10. 

Accordingly, the ADIT debit balances related to FIN 48 should be eliminated from the 

balance of ADIT deducted from plant in service.  Elimination of these debit balances, in effect, 

reverses the reclassification of the ADIT balances to FIN 48 liabilities for the purpose of 

determining the Company’s electric rate base. The effect of eliminating the deferred tax debit 

balances related to FIN 48 is to increase the balance of ADIT by $8,589,000 and to reduce the 

electric rate base by the same amount.  Id. at 10; AG/AARP Ex. 2.1, Schedule DJE-1.2.   
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There simply is no dispute that this balance represents non-investor supplied funds as 

long as the balance is outstanding.  The rate base determined in this case will be reconciled to the 

actual rate base for 2013.  To the extent that any of the FIN 48 liability has been paid, such 

repayment will be reflected in the determination of the actual 2013 rate base.  However, to the 

extent that the Company still has a FIN 48 liability outstanding in 2013, that balance should be 

included in the ADIT balance deducted from the actual rate base used in the reconciliation, as by 

definition such amounts will not have been paid.  Id. at 10-11. 

In this regard, the rate base deduction for the FIN 48 liability poses  no risk to the 

Company as long as the rate base originally used to establish rates in a given filing is ultimately 

trued up to the actual rate base.  That is, if some portion of the FIN 48 liability is ultimately paid 

back to the government, the Company will be made whole when the rate base is reconciled.  But 

as long as the FIN 48 liability is outstanding, it represents a source of non-investor supplied 

funds to the Company and should be included in the ADIT deducted from the Company’s rate 

base.   Id. at 11.  Staff witness Theresa Ebrey concurred on this point.  Staff Ex. 1.0 at 5-6.  CUB 

witness Ralph Smith calculated an identical adjustment to Mr. Effron’s proposed removal of the 

ADIT FIN 48 debit balance.  CUB Ex. 1.0 at 23.   

 The Commission recently concurred on this point in its Final Order in Docket No. 12-

0001, Ameren’s first formula rate filing.  There, the Commission noted: 

The Commission notes that IIEC, AG/AARP, and CUB all put 

forward essentially the same arguments as Staff, and all 

recommend that the FIN 48 balances be deducted from rate base, 

suggesting that this decision is in conformity with the FERC 

guidance on FIN 48.  The Commission also recognizes that this 

issue does not appear to have been present in the ComEd smart 

grid docket, Docket No. 11-0721.  The Commission agrees with 

Staff and Intervenors’ position that the FIN 48 amount represents a 

source of cost-free capital that should be reflected as a rate base 

deduction.  The Commission does not believe that AIC’s position 
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provides any mechanism to protect customers while awaiting an 

IRS review.  The Commission notes that under AIC's position, if 

the IRS does not disallow the tax deduction associated with the 

FIN 48 reserve, customers would not receive the benefit of the 

deferred tax credits in the form of a rate base reduction until the 

first rate case after tax returns are no longer subject to IRS review 

and adjustment.  The Commission will therefore adopt for this 

proceeding the proposal to reduce rate base to reflect the FIN 48 

balances of $35,695,000 for the federal and $7,993,000 for the 

state, net of the total expected payments on FIN 48 of $4,070,000, 

for a net reduction of $39,618,000. 

 

12-0001 Order at 43-44.  The facts have not changed for purposes of this docket, 

as the evidence recited above details.  The Commission should adopt Mr. Effron’s 

well-supported adjustment to the rate base calculation.   

 AIC continues to oppose the AG/AARP/Staff/CUB-recommended FIN 48 adjustment.  

AIC witness James Warren, an outside consultant who testified for Ameren in the 12-0001 

formula rate docket, opposes the recommendation to treat the FIN 48 liabilities as ADIT and 

deduct those balances from plant in service in the determination of rate base, yet does not 

disagree that the FIN 48 liabilities represent non-investor supplied funds.  AIC Ex. 15.0 at 5-7.  

The Company also asserted that the FIN 48 liabilities “should only reduce rate base after the 

amounts have been determined to be ADIT – that is, after the Company and its experts have 

concluded, either independently or as a result of an audit by the taxing authorities, that it is no 

longer more likely than not that the amounts will be assessed by the government.”  AIC Ex. 23.0 

at 6.  The problem is, however, Mr. Warren’s asserts that the “best information” for evaluating 

this proposed adjustment is “the date used for the computation of rate base (December 31, 

2011)…reflected on the Company’s books as of that date.”  AIC Ex. 23.0 at 6.  In other words, 

Mr. Warren would have the Commission ignore record evidence produced in this docket that 

sheds light on the likelihood of AIC’s having to pay the deferred tax amounts at issue.   Mr. 
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Warren also failed to explain why, if his information indicates that the FIN 48 liabilities will 

ultimately be paid, the Company is not accruing any interest on these liabilities in 2012. 

 In fact, Mr. Warren’s view that the best information available implies a FIN 48 balance 

of zero is completely unsupported.  He fails to cite any information that would establish that an 

assumption of a zero liability is appropriate.  See, gen’ly, AIC Ex. 15.0 and AIC Ex. 23.0.   Like 

his recommendation in ICC Docket No. 12-0001 (Ameren’s first formula rate filing), his view 

that a zero FIN 48 liability is appropriate is not based on any information, let alone the best 

information available.  For all of these reasons, the Commission should reject Mr. Warren’s 

recommendation, and adopt Mr. Effron’s proposed FIN 48 adjustment, as described above and 

shown in AG/AARP Ex. 2.1, Schedule DJE-1.2.   

  3. ADIT – Projected Additions 

 

 The Company included $227,912,000 of 2012 projected plant additions in its delivery 

services rate base rate base.  The Company also recognized an associated increase in the balance of 

accumulated depreciation of $152,944,000 for 2012.  The net effect is to increase rate base by 

$74,968,000.  AG/AARP witness Effron  proposed to modify the Company’s net adjustment to 

rate base for 2012 additions to plant in service, based on AIC’s failure to recognize the growth in 

ADIT directly related to the 2012 projected plant additions.  In the circumstances of this filing, Mr. 

Effron testified that it is appropriate to include the effect of the ADIT generated by the 2012 plant 

additions in the calculation of the delivery services rate base.  AG/AARP Ex. 2.0 at 14-16. 

 Mr. Effron explained that when the Company reconciles the revenue requirement for 2013 

developed in this case to the actual 2013 revenue requirement in its 2014 filing, there is no 

question that the rate base used in the actual revenue requirement calculation will reflect the actual 

balances of ADIT in 2013.  Therefore, the ADIT generated by the 2012 plant additions will 
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ultimately be included in the calculation of the 2012 delivery services rate base. Unlike the other 

rate base issues addressed in this testimony, this issue will eventually be resolved by the 

reconciliation.  He noted that there would be little purpose to propose an adjustment to increase 

ADIT if the only effect would be to increase the difference between the rate base used in this filing 

and the actual 2013 rate base.  However, in the circumstances of this case, it does not appear that 

recognition of the ADIT generated by the 2012 plant additions will increase the difference between 

the inception rate base and the actual, reconciled rate base.  Id. at 15. 

 The facts in this case show that the existence of 50% bonus depreciation in 2012 provides 

the Company with a tax deduction equal to one-half of the amount of additions to plant in service.  

This will lead to growth in the balance of ADIT in 2012 well in excess of the growth that would 

take place in the absence of the bonus depreciation.  Mr. Effron calculated the increase in the 

balance of ADIT related to 2012 plant additions as $43,990,000, as shown on his Schedule DJE-

1.4, attached to AG/AARP Ex. 2.0.  The balance of ADIT deducted from plant in service in the 

determination of the delivery services rate base should be increased by this amount.  Importantly, 

Mr. Effron noted that in the circumstances of this case, he believes that this adjustment would tend 

to reduce, rather than increase, any discrepancy between the inception rate base in this case and the 

actual 2013 rate base.  Staff witness Karen Chang and CUB witness Ralph Smith proposed similar 

adjustments.  See ICC Staff Ex. 3.0R at 4-7; CUB Ex. 1.0 at 27-29. 

 AIC witness Stafford, who noted he is not an attorney, opposed the AG/AARP proposed 

adjustment, arguing that his interpretation of sections 16-108.5(c)(6) and 16-108.5(d)(1) of the 

Act do not permit the proposed AG/AARP adjustment to rate base.  In short, the Company’s 

view is that because the words “and ADIT” were not included in these referenced subsections of 

EIMA, no adjustment for ADIT on projected plant should be included in the formula rate 
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revenue requirement calculation.  Mr. Stafford, however, is wrong in his interpretation of the 

Act.  Section 16-108.5(c) makes clear that the Commission shall evaluated formula rate revenue 

requirement determinations based on Article IX ratemaking principles.  220 ILCS 5/16-108.5(d).  

As noted in Part I. of this Brief, under Section 16-108.5(d) of the Act, the Commission “shall 

apply the same evidentiary standards, including, but not limited to, those concerning the 

prudence and reasonableness of the costs incurred by the utility, in the hearing as it would apply 

in a hearing to review a filing for a general increase in rates under Article IX of this Act.”  220 

ILCS 5/16-108.5(d).  

 The Commission has recognized this direction from the General Assembly in its 

application of Article IX ratemaking principles in the establishment of formula rate inception 

rates for both ComEd and, most recently, AIC.  In its recent Ameren formula rate Order of 

September 19, 2012, the Commission concluded: 

The Commission agrees with Staff and intervenors and finds that it 

would be appropriate to incorporate in this Order a portion of the 

relevant conclusion from the Order in Docket No. 11-0721: 

 

. . . However, the statute is silent altogether with regard to ADIT 

and with regard to many other items that all agree must be included 

in, or deducted from, rates. If the Commission were to ignore 

ADIT on ComEd’s plant investments, we would be ignoring basic 

accounting principles and appellate precedent. (See Ameren Illinois 

Co. v. Ill. Commerce Comm., 2012 IL. App. (4th) 100962 at 31, 

2012 Ill. App. LEXIS 175 (4th Dist. 2012), determining, with 

regarding to an ADIT adjustment to Ameren’s rate base, that 

Section 9-211 of the Public Utilities Act requires that rate base 

cannot exceed the investment value that a utility actually uses to 

provide utility services.).  

 

 ADIT, a derivative adjustment that is caused primarily by 

plant additions, is a source of revenue for a utility. Because federal 

tax laws regarding 2011 allow businesses like ComEd, currently, 

to depreciate plant additions at 100%, ComEd has use of funds 

now that it would not have otherwise normally have had access to 
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without borrowing or other forms of financing. In effect, ignoring 

this windfall to ComEd would be to allow ComEd an interest-free 

loan at the ratepayers’ expense for several months. It also would 

artificially increase rates until the time when a final order in the 

2011 reconciliation docket takes place. It cannot have been the 

intention of the General Assembly, when enacting Section 16-

108.5, to allow this statute to artificially raise rates for several 

months. In fact, this statute provides that the performance-based 

formula rate shall:  

 

Reflect the utility’s actual capital structure for the applicable year, 

excluding goodwill, subject to a determination of prudence and 

reasonableness consistent with Commission practice and law. (220 

ILCS5/16-108.5(c)(2)).  

(Docket No. 11-0721, May 29, 2012 Order at 59-60) 

 

 As the Commission found in Docket No. 11-0721, it is 

appropriate under the facts presented in this docket to update the 

ADIT balances as requested by Staff and the Intervenors.  The 

Commission finds that the adjustment quantified by AG/AARP, 

$107,990,000, which amount it appears AIC did not contest as 

incorrect, is the appropriate adjustment to be adopted on this issue.  

     

12-0001 Order at 52-53.  The facts that made this ADIT adjustment appropriate in both the 

ComEd and prior AIC formula rate cases remain the same in this docket.   

 Moreover, Section 9-211 mandates that the Commission shall include in a utility’s rate 

base only the value of such investment which is both prudently incurred and used and useful in 

providing service to public utility customers.  Ignoring the effect of ADIT on the calculation and 

recognition of plant in rate base unlawfully increases the value of rate base with amounts that in 

fact are not used and useful in providing service to utility customers.  See Ameren Illinois Co. v. 

Ill. Commerce Comm., 2012 IL. App. (4th) 100962 at 5, 2012 Ill. App. LEXIS 175 (4th Dist. 

2012) and Commonwealth Edison Co v. Ill. Commerce Comm’n, 405 Ill. App. 3d 389, 405 (2nd 

Dist. 2010).    
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 Mr. Stafford further asserts that Mr. Effron suggested that this adjustment is only needed 

because it reduces, not increases, the discrepancy between the rate base established in this 

proceeding and the rate base established in the subsequent reconciliation proceeding. He then 

states that “whether something is increasing or decreasing the rate base is irrelevant, and should 

not be the driving force to the argument.”  AIC Ex. 11.0 at 19. 

 This, of course, is a mischaracterization of Mr. Effron’s testimony.  In fact, he did not 

suggest that this adjustment is “only needed” because it reduces the discrepancy.  In addition to 

the legal reasons in support of this adjustment, the adjustment is appropriate because it is directly 

related to the 2012 plant additions that AIC seeks to include in its formula rate rate base, and 

reflects what will actually take place. Mr. Stafford does not argue otherwise.  Second, as noted 

by Mr. Effron in his rebuttal testimony, saying that his proposed adjustment will likely reduce 

the discrepancy is not the same as saying it will reduce the rate base.  Mr. Effron did not cite the 

end result of his proposed adjustment as its justification.  AG/AARP Ex. 4.0 at 7. 

 For all of the reasons cited above, the Commission should recognize in its calculation of 

the AIC rate base the ADIT associated with the projected plant additions included in the rate 

base.  Mr. Effron calculated the increase in the balance of ADIT related to 2012 plant additions as 

$43,990,000, as shown on his Schedule DJE-1.4, attached to AG/AARP Ex. 2.0.  The balance of 

ADIT deducted from plant in service in the determination of the delivery services rate base should 

be increased by this amount.   

  4. ADIT – Step Up Basis Metro 

 

The balance of ADIT related to “tax depreciation step-up basis Metro” represents certain 

tax depreciable assets to AIC companies back in 2005, when Union Electric transferred certain 

tax depreciable assets to CIPS, as noted in a response to AG Data Request 2.09 in Docket No. 
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12-0001.  AG/AARP Ex. 2.0 at7.  The transfer took place at the book value of the assets, which 

at the time of the transfer was higher than the tax basis.  Because the transfer of the assets was 

between affiliated members of a consolidated tax return, there was no gain for tax purposes at the 

time of the transfer.  However, CIPS “stepped up” the tax basis of the assets to their book value 

at the time of the transfer.  With the book basis equal to the tax basis, there would be no net 

deferred taxes, and CIPS recorded a deferred tax asset that offset the related accumulated 

deferred taxes at the time of the asset transfer.  Id. 

 In response to Staff Data Request DLH 12.01 in Docket No. 12-0001, AIC provided the 

journal entry to record the transfer of the Metro assets from UE to CIPS.  As can be seen by 

reference to that journal entry, the offsetting entries to Account 190 were credits to Account 411.  

Account 411 is an income statement account (credits to deferred income tax expense).  Thus, 

what the Company did at the time of the transfer of the Metro assets was to book offsetting 

entries to deferred tax assets and to income, in the form of a credit to deferred income tax 

expense.  The Company is now seeking to include what remains of the deferred tax assets 

booked at that time in rate base, just as it did in Docket No. 12-0001.   

  AG/AARP witness Effron testified that the balance of ADIT related to “tax depreciation 

step-up basis Metro” is not properly includable in the Company’s rate base. Under the 

Company’s proposed ratemaking treatment, the net rate base value of the assets would be higher 

in the hands of CIPS than the net rate base value of the assets was in the hands of the affiliate 

from whom the assets were purchased, and this would clearly be inappropriate.  Mr. Effron 

explained that the transfer of the assets from UE to CIPS at book value did not result in any 

payment of taxes at the time of the transfer, and this transfer of property from one regulated 

utility to another should not result in any increase to the net value of those assets included in the 
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Company’s rate base.  For ratemaking purposes, the ADIT associated with the assets at the time 

of the transfer should follow the assets, without any offset.  The deferred tax debit balance is, in 

effect, the other side of a gain booked at the time of the asset transfer.  Ameren should not have 

booked a gain on the transfer of assets between affiliates, and customers should certainly not be 

required to pay a return on an asset that was recorded in association with that gain.  Id. at 7-8. 

Elimination of the state and federal deferred ADIT on “tax depreciation step-up basis Metro” 

reduces the Company’s jurisdictional rate base by $6,263,000, as shown in AG/AARP Ex. 2.1, 

Schedule DJE-1.1. 

The Commission rejected a similar adjustment proposed by Mr. Effron in AIC’s 12-0001 

formula rate case.  However, little rationale was provided for the conclusion after the summation 

of the evidence: 

The Commission finds that AIC has properly accounted for these 

items, and, as recommended by Staff, no adjustment is necessary 

in this proceeding.  The Commission therefore will reject the 

proposed adjustment of AG/AARP and CUB and find that no 

further adjustment is necessary to the Account 190 asset. 

 

12-0001 Order at 69.  

 The Commission should re-visit that conclusion in light of the evidence in this docket.  

AIC, for example, argues that the net ADIT for this item included in the AIC rate base is zero --  

that the debit balance of ADIT in account 190 is offset by an equal amount of credit balance of 

ADIT in account 282. Ameren Ex. 11.0 at 27.  Staff, unfortunately, accepts this response.  Staff 

Ex. 10.0 at 4-5.  But that response misses the point of Mr. Effron’s proposed adjustment.  The 

fact is that there were related ADIT on the books of UE at the time of the transfer to UE.  For 

ratemaking purposes, that ADIT balance should follow the assets, without any entry to Account 

190 to offset the credit balance of ADIT.  Otherwise, the net rate base value of the assets would 
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be higher in the hands of CIPS than the net rate base value of the assets was in the hands of the 

affiliate from whom the assets were purchased, and this would clearly be inappropriate.  The 

issue here is not what is presently on the Company’s books.  The issue is whether what is on the 

Company’s books is appropriate for ratemaking. 

 For this reason, the Commission should adopt Mr. Effron’s proposed adjustment. 

  5. Cash Working Capital 

 

 Ameren Ex. 1.1 at App 3 is the Company’s proposed calculation of an allowance for 

CWC of $13,607,000, as sponsored by AIC witness Stafford who states, “The CWC calculation 

is based upon a lead/lag methodology developed in the testimony and supporting workpapers of 

Ameren witness Mr. David Heintz in Docket No. 12-0001.” AIC Ex. 1.0 at 11.  According to Mr. 

Stafford, AIC has proposed to update the leads/lag analysis every three years for purposes of the 

formula rate and because of this proposal, “…for this initial update filing, only an update of the 

revenue and expenses for the applicable calendar year, 2011, has been reflected in the 

determination of cash working capital on App 3.”  Id. at 20. 

AG/AARP Exhibit 3.1, page 2, is a spreadsheet calculation that reformats and 

summarizes Ameren’s lead/lag study Ex. 1.1, App.3, to show the line by line impact of each cost 

element included in the Company’s lead/lag study.  Mr. Brosch included the effect of each 

lead/lag study adjustment he recommended in Docket No. 12-0001 within this calculation.  Lines 

1 through 17 and columns (a) through (g) of his Exhibit replicate the Company’s results on 

Ameren Ex. 1.1 App. 3, but combine the Revenue Lag and Expense Lead for each line items so 

as to show the overall CWC impact of each element of the analysis in this docket.  This 

simplified presentation format is useful in isolating the CWC effects associated with the lead/lag 

study treatment of each category of transaction.   
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After this restatement of the Company’s study, Mr. Brosch presents at columns (h) 

through (l), a side-by-side calculation showing each change he proposes in order to illustrate the 

resulting differences in CWC.  The cells in columns (h) and (i) are shaded where an AG/AARP 

change to study inputs has been made.  This same format can be used to insert the Commission’s 

decisions in Docket No. 12-0001 (adjusted as need be given the evidence in this docket) 

regarding appropriate lead/lag day values for each line item, as well as updated final approved 

operating expense and other cash flow amounts in column (b).  Mr. Brosch’s CWC calculation 

incorporates the lead/lag day values he sponsored in that prior docket in the calculation of the 

updated CWC amount in the revenue requirement in this docket.  The rationales for Commission 

adoption of these lag day adjustments remain the same and should be applied here, as discussed 

further below.   

   a. Pass-Through Taxes Revenue Lag 

 

AG/AARP Exhibit 3.1, page 2, sets to zero the revenue lag days associated with pass-

through charges for Energy Assistance Charges
2
, Municipal Utility taxes and Gross Receipts 

Taxes.  This is necessary because pass-through taxes are (1) completely ratepayer funded, and 

(2) have no CWC impact because the inflows and outflows earmarked for these taxes occur after 

taxable revenues have been collected by the utility.  Thus, no utility cash flow issue arises for the 

utility, since the taxes are not required to be paid until after the customer revenues that cover this 

pass-through expense are collected.  

                                                           
2
 Mr. Brosch revised the expense lead day value for the Energy Assistance Charge because 305 ILCS 20/13 provides 

that a public utility engaged in the delivery of electricity shall assess each of its customer accounts a monthly charge 

and shall remit all moneys received as payment to the Illinois Department of Revenue by the 20th day of the month 

following the month of collection.  These terms yield an expense lead days value of 20 days, plus half of the prior 

month of 15.2 days, for a total expense lead of 35.2 days.  AG/AARP Ex. 1.5 at 32. 
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The Commission has repeatedly concurred with the rationale that supports the AG/AARP 

CWC adjustment, and the facts in this docket should not alter that conclusion.  In Ameren 12-

001, the Commission concluded: 

The Commission agrees with Staff and the other parties 

that the proper revenue lag associated with these items should be 

zero days.  The Commission recognizes that in Docket No. 11-

0282 it had granted AIC revenue lag days in its CWC calculation 

for these items, and indicated that it would revisit this issue if AIC 

changed the manner in which it handled these items.  The 

Commission also recognizes that in ComEd's formula rate case, in 

addressing this same issue, the revenue lag days were set at zero, 

despite ComEd's reliance on Docket No. 11-0282.  The 

Commission believes that consistency between the relevant 

utilities in the smart grid dockets is an important consideration to 

take into account.  The Commission therefore finds that the 

appropriate revenue lag days for this issue should be zero, as 

recommended by Staff, IIEC, AG/AARP, and CUB. 

 

12-0001 Order at 14.   The citation above is to the Commission’s May 29, 2012 Order in the 

ComEd formula rate case, Docket No. 11-0721. Likewise, in Docket No. 10-0467, the 

Commission found that pass-through taxes should not be assigned a revenue lag because they are 

payable after revenues are collected from customers, stating in the final Order: 

The Commission agrees with Staff’s interpretation as to the 

EAC/REC and GRT/MUT tax issues. For the EAC/REC tax, the 

utility shall remit all moneys received as payment to the Illinois 

Department of Revenue by the 20
th

 day of the month following the 

month of collection. Under the GRT/MUT tax, this ordinance 

requires ComEd to file a monthly tax return to accompany the 

remittance of such taxes, due by the last day of the month 

following the month during which such tax is collected.  Both the 

statute and ordinance requires ComEd to remit these pass-through 

taxes after they have been collected from customers.  ComEd 

stated in its briefs that the Company correctly pays these taxes in 

the month following activity that occurs in a prior “tax liability” 

month.  The Commission concludes that the CWC calculation for 

GRT/MUT pass-through taxes should reflect zero revenue lag days 

and 44.21 expense lead days and zero revenue lag days and 35.21 

expense lead days for EAC/REC pass-through taxes as supported 

by Staff.   
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ICC Docket No. 10-0467, Order of  May 24, 2011 at 48.   

  

 The facts regarding the timing of statutory tax due dates and customer financing of these 

amounts have not changed in this docket.  The rationale supporting this adjustment was debated 

in Docket No. 12-0001.  An excerpt from Mr. Brosch’s discussion of CWC issues is attached to 

his Direct testimony as AG/AARP Exhibit 1.5.  The Company presented no evidence to suggest 

that the required statutory filing date has changed.  In fact, Mr. Heintz testified that he knows of 

no change in state or federal tax law or regulation that has occurred recently that would modify 

the terms under which the EAC or MUT taxes are assessed and paid.  Tr. at  110.  He further 

testified that AIC’s payment of those taxes occurred after the receipt of the revenues from 

ratepayers.  Tr. at 112.  The evidence fully supports Mr. Brosch’s adjustment related to Pass-

Through taxes to the CWC calculation, as shown in AG/AARP Ex. 3.1, p. 2.   

  

   b. Revenue Collection Lag 

 

 AG/AARP continues to support Mr. Brosch’s proposed adjustment to the Revenue 

Collection Lag component of the AIC CWC calculation.  The evidence in this docket shows that 

Ameren continues to rely upon a CWC study that includes no specific analysis of the timing of 

customer accounts receivables – a critical component of any evaluation of the timing of AIC 

remittances and collection of revenues – despite the Company’s concurrence that the revenue 

collection lag is one of the most important components of the CWC study.  Tr. at 105-106.     

 The Commission’s Final Order in Docket No. 12-0001 followed the precedent of the 

Commission’s decision in Docket No. 11-0721 in rejecting the AG/AARP Revenue Collection 

Lag adjustment.  However, reliance on the 11-0721 Order in that docket and in this docket as a 

basis for rejecting Mr. Brosch’s adjustment to the AIC Revenue Collection Lag is misplaced for 
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one very important reason:  Mr. Brosch’s proposed adjustment in this docket incorporates the 

very same “grace period” insertion – which are based on ICC rules requiring that bill due dates 

for residential service cannot be less than 21 days after the delivery date on the bill
3
 -- that was 

adopted by the Commission in the ComEd 11-0721 docket.   

Ameren submits that the Commission’s decision in Docket No. 11-0721, which cites a 

prior Commission decision in Docket No. 10-0467, is reason enough for dismissing Mr. Brosch’s 

proposed adjustment.  AIC Ex. 13.0 at 10-11.  That Order stated, “If the Commission is to 

deviate from previously adopted methodology, it needs a compelling reason to do so.”  Docket 

No. 11-0721, Order of May 29, 2012 at 41-42.  But that statement responds to Mr. Brosch’s 

proposal in that docket that the Company’s arbitrary Revenue Collection Lag calculation 

methodology should be rejected.  In both AIC Docket No. 12-0001 and this docket, Mr. Brosch 

instead utilized the AIC methodology (despite its faults) and inserted the same grace period 

intervals included in the ComEd study.  The result is a calculation of the Revenue Collection Lag 

that is consistent with the Commission’s adoption of ComEd’s Revenue Collection Lag 

calculation.  Thus, contrary to AIC’s representations, the Commission’s decision in both Docket 

Nos. 10-0467, 11-0721 support adoption of Mr. Brosch’s Revenue Collection Lag adjustment.        

 The record evidence, too, supports Mr. Brosch’s Revenue Collection Lag adjustment.  

AIC witness Heintz first testified that the Company presented no new evaluation of the 

Company’s cash flows, instead relying on the study that was the basis for AIC’s CWC 

calculation in Docket No. 12-0001.  Tr. at 106.  That approach grouped the account receivables 

balances into aging buckets including current, 30 to 60 days, 60 to 90 days and over 90 days 

buckets.  Id.  And for each of these first three buckets of receivables, a midpoint is used in the 

calculation, purportedly to represent an undetermined average payment date for accounts 

                                                           
3
  83 Ill.Admin.Code Part 280.90 
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receivables.  Id.  That midpoint methodology assumes that customer payments occur ratably over 

the course of a month, which is to say that as many customers are expected to pay their utilities 

before the midpoint period as will pay after the midpoint period.  Tr. at 106-107.  These 

assumptions are made despite the fact that neither Mr. Heintz nor any AIC employee conducted 

any kind of analysis to determine if the midpoint is, in fact, the average remittance day for each 

of the 30-day aging buckets for the accounts receivables.  Tr. at 107.  It is also true that this 

midpoint assumption practice continues despite the fact that if the actual average payment date is 

even a single day off of the midpoint assumed by Mr. Heintz, that the dollar effect is 

approximately over $1 million per day off the midpoint.  

 In addition to the use of this unsupported, random methodology, the evidence shows that 

the Company failed to incorporate any grace period in the calculation of the Revenue Collection 

Lag, contrary to the ComEd methodology adopted repeatedly by the Commission.  In order to 

inject a measure of conservatism to this random, midpoint assumption methodology, Mr. Brosch, 

as explained in his AG/AARP Ex. 1.5, inserted the same grace period customer remittance 

assumptions that were previously adopted by ComEd and that were approved by the Commission 

in Docket No. 10-0467 and 11-0721.  This grace period assumption is consistent with the 

Commission’s requirement under ICC rules that bill due dates for residential service cannot be 

less than 21 days after the delivery date on the bill.  83 Ill.Admin.Code Part 280.90.  No late 

payment charges can be assessed until utility service becomes past due under these limitations.  

These same due date grace periods that are specified in the Commission’s rules and previously 

adopted for ComEd in Docket No. 10-0467 and 11-0721, should be incorporated into the 

Revenue Collection Lag component of the AIC CWC calculation. 
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 Incorporation of this adjustment in the AIC CWC calculation reduces the Revenue 

Collection Lag Days number from 49.75 days to 41.12 days, as shown on AG Ex. 3.1, page 2.  

   c. Income Tax Expense Lead and Lag 

 

 Mr. Brosch’s restatement of AIC’s CWC calculation includes removal of deferred state 

and federal income tax expense, as these amounts – by definition -- represent non-cash items that 

do not belong in the Company’s CWC presentation.  It is appropriate to remove these amounts 

from the CWC calculation because CWC involves the study of cash flows and deferred income 

taxes involve no cash flows because they are “deferred” rather than being paid to taxing 

authorities.  There can be no payment lead days or CWC impact if there is no payment.  

AG/AARP Ex. 3.0 at 19.  In response to this adjustment, AIC states that it “has a long-

standing practice of employing statutory tax rates and payment dates when calculating its income 

tax expense for revenue requirement purposes. As such, the Company does not distinguish 

between current and deferred tax expense.”  AIC Ex. 13.0 at 18.  But the AIC reference to how 

income tax expense is calculated in setting rates disingenuously misses the point with regard to 

cash flows.  As explained by AG/AARP witness Brosch, there a difference between “calculating 

income tax expense” and calculating cash working capital (“CWC”) associated with income 

taxes.  The crucial distinction is that Ameren’s use of statutory tax rates to calculate income tax 

expense does not create a cash payment.  In fact, all of AIC’s calculated income tax expenses are 

deferred on the Company’s balance sheet, adding to Ameren’s ADIT balances instead of being 

remitted to taxing authorities.  AG/AARP Ex. 3.0 at 19.  

The notion that deferred taxes represent non-cash expenses (and therefore should be 

omitted from CWC calculations) is not an anomaly.  AIC’s own schedules prove that is the case.  

As noted by Mr. Brosch, Schedule C-4, page 6, which details AIC’s recorded currently payable 
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federal income taxes,  shows negative amounts of currently payable cash income taxes in each of 

the years 2008 through 2011.  Likewise, AIC’s recorded currently payable state income taxes 

have been negative in all these historical years except for 2009.  Indeed, more than 100% of 

AIC’s total income tax expense has consisted of “Provision for Deferred Income Taxes” on 

Schedule C-4 across all recent historical periods.  Id. at 20. 

AIC’s creative response to this undisputed revelation comes in Mr. Heintz’s opinion that 

“[t]he differentiation between current and deferred income tax expenses can swing between rate 

cases, reflecting then current tax laws.”  AIC Ex. 13.0 at 19.  He opines that “the use of statutory 

tax rates and payment dates maintains a consistent treatment of income tax expense for 

ratemaking purposes and avoids such swings in balances.”  Id.  

History, however, does not support this notion of “swings” between rate cases, and 

certainly does not justify including non-cash expenses in a CWC presentation. The Company’s 

Schedule C-4 indicates remarkable consistency in paying no current taxes historically, while 

recording only deferred income tax expenses.  Moreover, no “swings” toward currently payable 

income taxes are expected in the near future.  Ameren Corporation has announced in its SEC 

Form 10Q filings that its net operating loss (“NOL”) tax carry forwards should prevent the 

Company from actually paying federal income taxes until 2014.
4
  Moreover, even if we assume 

Mr. Heintz’s concern about future “swings” in the mix of current versus deferred income tax 

expense amounts is valid, formula ratemaking provides an opportunity to annually update the 

relevant calculations to revise total income tax expense for all of the impacts.  There simply is no 

                                                           
4
  According to the Ameren Corporation SEC Form 10Q filed on 8/8/2012 at page 87, “As of June 30, 2012, 

Ameren had approximately $750 million in federal income tax net operating loss carry forwards (Ameren Missouri 

− $220 million, Ameren Illinois − $275 million, Genco − $80 million) and $85 million in federal income tax credit 

carry forwards (Ameren Missouri − $13 million, Ameren Illinois − $− million, Genco − $1 million). These carry 

forwards are expected to offset income tax liabilities into 2013 for Ameren 

Missouri, while Ameren Illinois and Genco will be offset into 2014.”  
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valid basis for including deferred taxes that have not and will not be paid out to the state and 

federal governments in the near future as a remittance in a CWC calculation.    

In addition, it is always necessary to isolate and exclude non-cash expenses such as 

depreciation expense, amortization expense and deferred income taxes when calculating cash 

working capital.  Mr. Heintz himself agreed.  Tr. at 97.  This is a routine practice that is widely 

accepted in Illinois and other states.  Only cash expenses belong in lead lag studies, and deferred 

income taxes are not cash expenses.   

Commission precedent likewise favors adoption of the AG/AARP recommendation on 

this point.  ComEd’s income tax posture is similar to AIC, where large income tax deductions 

have caused more than 100 percent of ratemaking income tax expense to be in the form of 

deferred, rather than currently payable, income taxes.  In its Order in ComEd formula rate 

Docket 11-0721, the Commission approved inclusion of the negative amount of currently 

payable State Income Tax and Federal Income Tax expense, at lines 26 and 27 of the Cash 

Working Capital calculation, and reduced the “Total Receipts” subject to the revenue lag at lines 

1 and 6 for such negative currently payable income tax outlays.
5
  Notably, no amounts of 

deferred state or federal income taxes were included in Appendix A, page 11 of the 11-0721 

Order.    AG/AARP Ex. 3.0 at 21-22. 

AIC itself recognizes that deferred income taxes are non-cash expenses in its published 

financial statements.  In Ameren Corporation’s Consolidated Statement of Cash Flows, Deferred 

income taxes are recognized as an adjustment to reconcile net income to net cash provided by 

operating activities, because deferred income tax expenses are recorded as expenses but do not 

                                                           
5
  In Docket No. 12-0321, ComEd’s pending formula rate and reconciliation proceeding, ComEd indicated in 

response to AG Data Request 7.20 that it had filed in compliance with the Commission’s ordered treatment of 

income taxes in its lead lag study, but noted that, “ComEd does not agree with this calculation and treatment of this 

issue, however since the Order in Docket No. 11-0721 approved this methodology ComEd has reflected it in ComEd 

Ex. 16.1” 
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require cash outflows. 
6
 This acknowledgement of depreciation and deferred income taxes as 

non-cash expenses can also be observed in the Company’s filed WPD-7, page 10, lines 4 and 2, 

where the Company’s non-cash expenses such as Deferred Income Taxes and 

Depreciation/Amortization are added back to Net Income in order to determine “FUNDS FROM 

OPERATIONS.”   Id. at 23. 

 In sum, only “currently payable” income taxes involve any cash outflows that should be 

included in the lead lag study.  Since AIC is not currently paying income taxes, and has 

calculated negative current income tax expenses in its rate filing, there should be no Cash 

Working Capital impact from income taxes.  This result is best accomplished by setting the lag 

values to zero as shown in AG/AARP Ex. 3.1, page 2, line 18.  Alternatively, AG/AARP do not 

object to the treatment applied by the Commission to ComEd’s income tax posture which was 

comparable to Ameren’s, in which the negative amount of currently payable income taxes are 

reflected in both the expense lead calculation and as a reduction to revenues that are subjected to 

the revenue lag.   

6. CWIP Not Subject to AFUDC  

 

 While AIC lists the ratemaking treatment of Construction Work in Progress (“CWIP”) 

Not Subject to AFUDC
7
 as an uncontested issue, in fact, it is uncontested only with respect to 

Staff and the Company.  In his Direct testimony, AG/AARP witness Brosch proposed an 

adjustment to the AIC-proposed CWIP not earning AFUDC to recognize those projects for 

which the Company identified Accounts Payable related to those projects, consistent with the 

Commission’s recent Order in Docket No. 12-0001 and ICC Docket No. 10-0467.  AG/AARP 

Ex. 1.0 at 37-39; AG/AARP Ex. 1.9.  Projects financed by accounts payable balances are 

                                                           
6
  See Ameren Corporation combined Annual Report to Shareholders and SEC Form 10-K for 2011, page 83. 

7
 AFUDC stands for Allowance for Funds Used During Construction. 
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financed by vendors as of year-end, not investors, and thus should not be included in rate base.  

Id. 

In its Rebuttal case, AIC removed one of the CWIP projects proposed for rate base 

inclusion, because this project is included within the projected plant additions that were 

separately included in rate base.  The adjustment Mr. Brosch proposes in his Rebuttal Exhibit 3.1 

reflects this revision, but retains the remaining project that was partially financed by accounts 

payable balances.   

In its recent Order in Docket No. 12-0001, the Commission adopted a similar adjustment 

proposed by AG/AARP to remove vendor-financed CWIP amounts from rate base.  The 

Commission stated: 

First, the Commission agrees that Staff's original 

adjustment to remove projects duplicated in projected plant and 

CWIP not subject to AFUDC is reasonable and is adopted by the 

Commission.  Next, the Commission agrees with Staff and 

AG/AARP that the additional adjustment to remove Accounts 

Payable associated with the remaining project included in CWIP 

not subject to AFUDC is necessary since such vendor financing is 

not a shareholder cost that needs a rate base return.  This 

conclusion is also consistent with the Commission's treatment of a 

similar issue in Docket No. 11-0721.       

 

12-0001 Order at 73.  The bottom line is that the Company’s removal of one CWIP project 

proposed for rate base inclusion is insufficient to remove all of the vendor-financed CWIP 

projects AIC seeks to include in its asserted rate base.  Failure to do so would be inconsistent 

with the Commission’s 12-0001 Order.  The Commission should adopt the AG/AARP 

adjustment, detailed in AG/AARP Ex. 3.1, page 7. 

IV. OPERATING EXPENSES 

 A. Overview 
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 B. Uncontested or Resolved Issues 

  1. Adjustment for Self-Disallowed Athletic Ticket/Event Expenses 

  2. Adjustment for Self-Disallowed Regulatory Commission   

   Expense – Docket No. 12-0079 

  3. Adjustment for EEI Memberships Dues Allocated to Lobbying 

4. Account 909 – E-store Costs 

5. Account 909 – Self-Disallowed Focused Energy. For Life.  Costs 

6. Account 909 – Employee Book Purchases 

7. Account 909 – Other Self-Disallowed Expenses 

8. Adjustment for February 2011 Storm Event 

 C. Contested Issues  

 

1. Account 909 – Advertising Expense 

a. Focused Energy. For Life. Initiative Costs 

 

AG/AARP witness Brosch proposed an adjustment that would remove expenses incurred 

to conduct image advertising under AIC’s new “Focused Energy For Life” Campaign.  As noted 

by Mr. Brosch, these expenses are not reasonable or necessary for the provision of utility 

services and should be excluded in setting rates.  The emphasis of the ad campaign appears to be 

intended to promote favorable public opinion of AIC at ratepayers’ expense.  AG/AARP Ex. A.0 

at 36. 

According to Schedule WPC-8 at page 18, “In 2011, Ameren introduced the corporation's 

promise, Focused Energy. For Life.—it means that we’re focused on making sure the energy 

vital to life will be there, today and for generations to come. This was a significant efforts [sic] to 

determine the new promise and to implement the promise reflecting in all company related 

collateral.” Id.  This page of WPC-8 indicates that its “Focused Energy for Life (FEFL)” 

campaign originated from Ameren’s “Identity & Education Initiative” and is intended to “Create 

stronger relationships with customers, communities, co-workers and other stakeholders” and to 

“Educate and inform stakeholders on issues of importance.”  Id. at 36-37.  

As noted by Mr. Brosch, customers need not pay for advertising that reminds them that 

the utility provides electric delivery services around the clock or that electricity is essential to 
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living.   If Ameren elects to incur costs in an effort to enhance its public reputation and to remind 

customers that it is doing its job, these discretionary expenditures should not be included in the 

revenue requirement.  Ameren has made no showing that these expenses are prudent, necessary 

or cost effective in meeting its public utility service obligation.  Id. at 37. 

Ameren witness Lord responded to this AG/AARP proposed adjustment, asserting  that 

“[a]lthough each of the messages concludes with the tagline, Focused Energy. For Life., in 

conjunction with the logo, the advertising in question should not be thought of simply as  

Focused Energy. For Life. advertising. Rather, it is a series of educational messages distributed 

via mass media, which is the most cost effective means of reaching AIC's 1.2 million electric 

customers over its 43,000 square-mile territory.”
8
  Ms. Lord then references Section 9-225(3) of 

the Public Utilities Act and Part 295 of the Commission’s rules to reach her opinion that because 

some of the challenged advertising contained a conservation message or a safety message, they 

are costs that are recoverable.
9
  Ms. Lord also indicates that some of the Focused Energy. For 

Life campaign included messaging to revise existing legacy company advertisements to inform 

customers that the AmerenCIPS, AmerenCILCO or AmerenIP entities no longer exist while 

other ads, “introduced messages designed to explain that smart grid technologies are used to 

enhance system reliability.”
10

 

Yet, a regulated utility has sufficient opportunity through normal communication 

channels to advise customers of corporate name changes and other factual information.  As 

pointed out by Mr. Brosch, monthly billings, signage on buildings and vehicles, its web site, 

numerous call center contacts and other customer contacts provide a utility with an opportunity 

for regular communication with its customers.  There simply is no need for significant additional 

                                                           
8
  Ameren Ex. 17.0, page 3, lines 62-66. 

9
  Id.  lines 69-86. 

10
  Id, lines 91-100. 
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expenditures to enhance the public image of its brand.  As a monopoly energy delivery service 

provider, it is not as though consumers can switch delivery service providers.  

AIC included substantial amounts of 2011 expenses for printed customer 

communications, web site support, community outreach programs, media placement of 

advertising and community outreach programs, in addition to the FEFL campaign costs that are 

disallowed in Mr. Brosch’s Direct testimony, as presented at page 6 of AG/AARP Exhibit 3.1.  

AIC Schedule WPC-8 at page 1 indicates that the $604,302 of FEFL campaign costs represent 

only part of the $2.5 million of total informational and instructional advertising expense incurred 

by the Company in 2011.  

The Company’s response to Data Requests AG/AARP 6.24, 6.25, 6.26 and 6.27 included 

additional details and supporting documentation for the activities and cost elements associated 

with the FEFL advertising efforts, as listed at pages 18-20 of AIC Schedule WPC-8, that are the 

subject of the AG/AARP adjustment.  Based upon a review of these documents that were 

produced after his Direct testimony was prepared, Mr. Brosch revised his proposed adjustment to 

FEFL costs using a 50 percent disallowance factor, so as to recognize that these efforts and costs 

include some messaging that is allowable advertising under the Commission’s rules, while also 

serving the dual purpose of enhancing the Company’s image and reputation.  Mr. Brosch 

included in AG/AARP Exhibit 3.3 copies of AIC responses to Data Requests AG 6.24, 6.25, 

6.26 and 6.27 with selected voluminous attachments to illustrate this duality of purpose.  

For example,  page 4 of Attachment 5 to the AIC response to Data Request No. AG 6.24 

explains the reason why video advertising is used as follows: 

 1.1 Video for education. 

We focus our messaging efforts on education for a variety of reasons. Education 

can: 

 • Help our customers manage their energy use and costs more efficiently. 
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 • Provide our co-workers with a clear understanding of our business and our 

strategy and how they contribute to our success. 

 • Generate a more positive perception in the minds of shareholders and encourage 

them to keep investing in Ameren. 

 • Provide regulators and legislators with a more complete understanding of our 

decisions to assist them as they review pending legislation and rate cases.  

 

 In the Confidential Attachment 20 to Data Request AG 6.24 at page 20, Ameren notes 

that “Brand Investment Boosts our Bottom Line” with the following bullet point explanations: 

  • Corporate Communications plays an essential role in: 

   • Improving customer feelings/perceptions 

   • Enhancing employee engagement 

   • Building community relationships 

   • Creating a more favorable regulatory environment 

   • Corporate Communications activity also creates $ value for shareholders. 

  Academic, industry and trade research shows that: 

   • Strong brands increase appeal to investors. 

   • Strong brands impact company stock performance/TSR. 

• Brand value can be quantified and tracked, like other financial 

metrics. 

 

 Similarly, Confidential Attachment 29 to Data Request AG 6.26 is a report on 

“Brand Influence” that reveals that much of the rationale behind investing in Ameren’s FEFL 

program is to increase the value of the Ameren brand.  AG/AARP Ex. 3.0 at 39. 

In sum, the image building efforts and costs incurred in connection the FEFL program are 

not necessary for the provision of utility services and constitute goodwill advertising that under 

Section 9-225 of the Act should be disallowed from customer rates.  AG/AARP Exhibit 3.1, page 

6 reflects a disallowance of 50 percent of the FEFL program costs (in place of the full 

disallowance that was recommended in Mr. Brosch’s Direct testimony), and should be adopted 

by the Commission. 

   b. Strategic International Consulting Fees 

   c. Purchase Card Expense 

  2. Account 930.1 – Corporate Sponsorships 
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AG/AARP witness Brosch proposed an additional adjustment for AIC corporate 

sponsorship of community and sporting events that are discretionary expenses not required for 

the provision of utility services.  Such sponsorship amounts to “goodwill advertising” expenses, 

which are to be specifically excluded from rates under Section 9-225 of the Act.  That subsection 

provides: 

(2) In any general rate increase requested by any gas, electric, 

water, or sewer utility company under the provisions of this Act, 

the Commission shall not consider, for the purpose of determining 

any rate, charge or classification of costs, any direct or indirect 

expenditures for promotional, political, institutional or goodwill 

advertising, unless the Commission finds the advertising to be in 

the best interest of the Consumer or authorized as provided 

pursuant to subsection 3 of this Section.     

 

220 ILCS 5/9-225.  Although nothing prevents AIC’s shareholders from sponsoring community 

and sporting events, such corporate activities constitute a form of promotional or goodwill 

advertising that offer no specific benefit to AIC’s customers.   The costs of such corporate 

activities should be excluded from customer rates.  

Ameren did not concede the need to exclude Corporate Sponsorship costs from its 

revenue requirement.  In her Rebuttal, Ms. Pagel argues that, “These costs support worthy 

community events whose existence depends largely in part on corporate sponsors. These costs 

also often support events that provide opportunities for employees to volunteer their time.”  AIC 

Ex. 14.0 at 24.  She asserts that these sponsorship costs should be borne by ratepayers because, 

“These dollars are not intended to promote or build AIC’s image; they are intend to promote the 

community events.”  Id.  

This argument, however, misses the mark.  Community event sponsorship is a 

discretionary activity and expense not required to provide public utility services. It should be left 

to AIC to decide if the favorable public image and other intangible benefits that may be realized 
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through such sponsorships are sufficient to justify a dedication of shareholder rather than 

ratepayer funding in the future.  Mr. Brosch’s adjustment to remove the costs of these 

discretionary activities from customer rates should be adopted by the Commission. 

 

3. Formula Rate Case Expense – Docket No. 12-0001 

4. Regulatory Commission Expense – Docket No. 11-0279 

5. Deferred State Income Tax Expense 

 

 In his Direct testimony, AG/AARP witness Brosch proposes an adjustment to the 

Company’s asserted income tax expenses to account for the full impact of the State Income Tax 

rate changes occurring in 2011.  AG/AARP witness Brosch explained that AIC has recognized 

only part of the higher Illinois corporate income tax rate that is effective in 2011 in its proposed 

inception revenue requirement.  Ameren Exhibit 1.1 at Schedule C-4 reflects utilization of the 

new higher 9.5% Illinois State Tax Rate at line 2, to calculate the “Incremental Tax Gross Up 

Factor” that is used on Schedule FR A-1 at line 16.  Unfortunately, the Company’s calculations 

assume that AIC will experience taxable income and actually pay taxes at these higher rates, 

even though all of the Company’s current state income tax obligations in 2011 are actually being 

deferred into future years.  AG/AARP Ex. 1.0 at 30.  The record evidence shows this assumption 

to be faulty. 

Illinois state income tax rates are not scheduled to remain at the higher 9.5% corporate 

income tax rate in all future years after 2011. The corporate income tax rate is scheduled to drop 

back to 7.75% in 2015 and then drop back to the original 7.3% rate in 2025.
11

 

These scheduled reductions in future Illinois state income tax rates result in significant income 

tax savings to Ameren. AIC tax deductions taken today will produce income tax deferrals today 

                                                           
11

  35 ILCS 5/Art. 2. Available at:   

http://www.ilga.gov/legislation/ilcs/ilcs4.asp?DocName=003500050HArt%2E+2&ActID=577&ChapterID=8&SeqS

tart=600000&SeqEnd=3100000 
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when tax rates are at the higher 9.5% rate, creating book/tax timing differences and deferred 

income taxes today that will reverse in future years, at which time income taxes will then 

become payable at the lower tax rates scheduled to be effective at that time.  This phenomenon is 

completely ignored in Ameren’s filing, but is the subject of specific large ratemaking 

adjustments in ComEd’s formula rate update filing in Docket No. 12-0321.  AG/AARP Ex. 1.0 

at 30. 

 In the ComEd formula rate reconciliation filing, Docket No. 12-0321, ComEd witness 

Martin Fruehe testified as follows: 

Q.  How did the increase in the Illinois income tax rate in 2011 

impact the revenue requirement? 

A.  The passage of Illinois Senate Bill 2505 on January 13, 2011 

increased the previous corporate income tax rate of 7.3% to 9.50% 

for the years 2011 through 2014, with reductions to 7.75% in 2015 

and 7.3% in 2025. This change impacts the revenue requirement in 

several ways. 

  First, the statutory state income tax rate used to 

calculate the overall total income tax rate on Schedule FR C-4 has 

been revised to reflect the 9.5% statutory state income tax rate. 

  Second, as a result of the change in the rate, 

previously recorded accumulated deferred income tax balances, i.e. 

balances as of December 31, 2010, were required to be remeasured 

to reflect the deferred tax balances calculated by applying the new 

tax rates noted above. The remeasurement of ADIT resulted in a 

required increase to jurisdictional ADIT as of January 1, 2011 of 

$13.1 million. Consistent with prior ICC guidance (ICC Docket 

No. 83-0309, addressing the manner in which deferred tax impacts 

resulting from tax rate changes should be addressed), this shortfall 

in ADIT is offset by a regulatory asset and is being amortized 

prospectively over the remaining life of the underlying assets by 

applying a weighted-average rate method for future reversals. 

Amortization of the remeasurement balance was a credit of $1.9 

million in 2011. 

  Finally, in 2011, ComEd recognized a significant 

benefit due to the difference between the current income tax rate of 

9.50% and the rate at which the related deferred tax expense is 

recorded. The deferred tax rate is lower because, as described 

above, the state income tax rate is scheduled to decline in 2015 and 

again in 2025, which means that some of the deferred taxes 
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recorded in 2011 will reverse in later years when the state income 

tax rate is scheduled to be lower. This difference in current and 

deferred tax rates, combined with the fact that during 2011 ComEd 

had two notable and significant tax deductions (100% bonus 

depreciation and the expense related to the adoption of the T&D 

repairs safe harbor methodology) resulted in a 2011 tax benefit of 

$16,960,000 (jurisdictional), which is included in the tax 

adjustments shown on Schedule FR C-4. 

  

AG/AARP Ex. 1.0 at 31-32.   

The income tax expense adjustments that are proposed by ComEd in Docket No. 12-0321 

due to lower future stated income tax are individually significant. Mr. Brosch testified that the 

third adjustment described in the paragraph of Mr. Fruehe’s testimony that begins with the word 

“Finally” is quite significant, resulting in a 2011 income tax expense benefit of $16.9 million.  

This adjustment is quantified at ComEd Ex. 3.2, WP 9, page 2 of 4 and results from utilization of 

lower income tax rates to calculate deferred income tax expenses in 2011, in anticipation of 

reversal of book/tax timing differences in future years when state income tax rates are scheduled 

to be lower.  Id. at 32. 

ComEd’s discussion of the revenue requirement effect of  the state income tax rates and 

Generally Accepted Accounting Principles apply equally to AIC.  While the specific tax 

deductions, tax credits and income levels are obviously unique to each of the two utilities, there 

is no reason why only ComEd is able to benefit from the expected turnaround of tax deferrals in 

future, lower-rate tax periods.  Ameren offers no testimony or calculations indicating how the 

changing Illinois state income tax rates will impact its ADIT accounting or recorded deferred 

income tax expenses. 

AIC explained the absence of deferred income tax expense adjustments comparable to 

those included in ComEd’s formula rate filing in its response to data request AG 2.04, in which 

the Company was asked to explain the omission of comparable adjustments in its filing in 
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Docket No. 12-0293.  In its response to part (d) of this question, the Company stated, “See AG 

2.04 Attach 2 which identifies only the schedule m’s that were booked during the normal course 

of the year with a difference between current and deferred income tax expense.  The 

jurisdictional amount is a reduction to income tax expense of $27,995.”  In response to part (e) of 

this data request, the Company states, “AIC is not proposing ratemaking treatment of the state 

income tax rate differential impacting ADIT, as quantified in response to part (d), based on past 

practice of the Commission in calculating income tax expense at statutory rates.  A copy of the 

Company’s response to this request is attached to Mr. Brosch’s Direct testimony as AG/AARP 

Exhibit 1.7. 

Mr. Brosch verified that AIC is deferring large amounts of State Income Taxes in 2011 at  

Schedule C-5a, page 3, line 65, wherein the Company indicates that calendar year state income 

tax expenses that are currently payable are negative $16.3 million, while state deferred income 

taxes are positive $28.3 million.  This means that AIC’s current state taxable income is negative, 

because tax deductions and tax credits exceed taxable revenues. Yet the Company’s revenue 

requirement will recover large amounts of “deferred” income taxes that will serve to reduce rate 

base until such amounts become payable in future tax years.
12

   

As a result, AG/AARP witness Brosch first proposed an adjustment as a place holder for 

the more specific calculations that should be required of Ameren in order to quantify the needed 

ratemaking adjustments that are comparable to ComEd’s adjustments.  The $6,127,597 million 

place-holder adjustment for this purpose is taken from AIC Schedule C-5.2, page 3 at line 63 

which is captioned “IL Rate Change” in the “Electric” column of the Company’s Schedule.  

                                                           
12

  Normalization accounting that is practiced for accelerated tax depreciation and other book/tax timing 

differences requires the provision of deferred income taxes on the books and the corresponding inclusion of such 

deferred income tax expenses for ratemaking purposes.  In future years, when these timing differences “reverse” 

and, for example, book depreciation exceeds tax depreciation, the recorded balance of deferred taxes for that timing 

difference is amortized to offset incrementally higher taxes that are then currently payable.  AG/AARP Ex. 1.0 at 34. 
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 In response to this proposed adjustment, Ameren did not dispute any of the factual 

background regarding Mr. Brosch’s proposal.  The Company’s rebuttal on this issue concedes 

that “the phenomenon of having at tax rate increase generating tax savings should be reflected in 

the revenue requirement” and that “[t]his phenomenon is material in 2011, with the tax rate 

change not being permanent.”
13

 

AIC witness Stafford provided a more specific calculation of the annual tax expense 

savings for 2011 in his rebuttal.  He stated:  

… the change in deferred income tax expense of 

calculating current income tax expense at 9.5% but amortizing 

2011 tax benefits at 7.75% or 7.3% results in a reduction to 2011 

actual jurisdictional income tax expense of $4.137 million, as 

shown in Ameren Ex. 11.3. The source data for this calculation is 

AIC's Part 285 Schedule C-5.2 which provides deferred income tax 

support for the total current and deferred income taxes on Schedule 

C-5a, and isolates the components of deferred income tax expense 

that give rise to the anomaly of income tax expense below the 

effective rate of 9.5%.  AG/AARP Ex. 3.0 at 29.  

 As also shown on Ameren Exhibit 11.3, the reduction to 

state income tax expense of $6.365 million is partially offset by a 

higher federal income tax expense of $2.228 million. As explained 

previously, since state income tax expense is deductible for 

federal, the lower state income tax expense amount results in a 

lower deduction for the calculation of federal income tax expense, 

and a corresponding increase in federal income taxes. This net 

reduction of $4.137 798 million is close to the "placeholder" 

calculation of $3.983 million submitted by CUB in their direct 

testimony. AG/AARP's "placeholder" calculation of $6.128 million 

recognized the reduction in state income tax but not the offsetting 

increase in federal income tax expense.  

 As discussed further below, AIC is reflecting the tax rate 

change phenomenon in calculation of rebuttal revenue 

requirement. 

 

AG/AARP Ex. 3.0 at 29-30, citing AIC Ex. 11.0 at 37-38.   

                                                           
13

  Ameren Ex. 11.0R at 37.  
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 Unfortunately, Mr. Stafford’s method of reflecting the tax rate change phenomenon in the 

calculation of revenue requirement is much different than the adjustments being proposed by 

AG/AARP and CUB and is much different than the treatment of this same issue by ComEd in 

Docket No. 12-0321. 

Mr. Brosch revised AG/AARP Exhibit 3.1 to include the revised downward adjustment to 

income tax expense that was calculated by Ameren and presented in Mr. Stafford’s rebuttal.  

Page 4 of AG/AARP Exhibit 3.1 now reflects the amounts stated in the previously quoted 

Stafford rebuttal testimony.  The Company’s 2011 income tax expenses for ratemaking purposes 

should be reduced by the net amount of $4.137 million to account for the temporary nature of 

State income tax (“SIT”) rate changes.  AG/AARP Ex. 3.0 at 30.   

Even though AIC conceded the need to recognize the expense impact of SIT rate 

changes, a further adjustment is still needed.  As noted by Mr. Brosch, Ameren proposes to 

include only a one-fifth fraction of the expense reduction within income tax expenses.  

According to Mr. Stafford, “Ameren Exhibit 11.1, Schedule FR B-1, line 31 and App 5 have 

been adjusted to reflect amortization of the $4.137 million credit due to the tax rate change. Total 

costs of $4.137 million are being amortized over 5 years, with 1/5 of the cost included in 

operating expense in the amount of $827,000 and the remaining 4/5, or $3,310 million of the 

credit included in Rate Base, as further detailed in AIC Exhibit 11.1, App 7, line 29.”
14

  

The problem is that by “amortizing” the 2011 permanent income tax expense savings 

over five years, AIC will effectively deny ratepayers participation in the other 4/5 of the annual 

deferred income tax expense savings caused by temporarily higher SIT rates in 2011.  The 

adjustment now set forth in AG/AARP Exhibit 3.1, page 4, replaces the 4/5 share of the needed 

                                                           
14

  Ameren Ex. 11.0R at 39. 
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adjustment to income tax expenses, moving this amount from rate base back into the 2011 

operating income computations.  AG/AARP Ex. 3.0 at 30-31. 

Two reasons are offered for Ameren’s suggested deferral and amortization treatment of 

permanent income tax expense savings.  First, according to Mr. Stafford, “Since this tax rate 

change exceeds $3.7 million, Section 16-108.5(c)(4)(F) of the Act requires charges or credits 

"including those related to taxes" to be recognized as a deferral subject to amortization, 

consistent with the charge for an incremental storm event that was deferred in the Company's 

direct filing.”  Then, he states, “Consistent with treatment of the incremental storm event 

discussed at pages 22-23 of my Direct Testimony, which no party opposed, since the tax rate 

change giving rise to the deferred income tax expense reduction occurred in the year prior to 

AIC's opt-in to formula rates and prior to the first calendar year reconciliation and true-up, the 

Company does not intend to continue the deferral and amortization of this credit in subsequent 

formula rate proceedings.”
15

 

But the effect of the Company’s proposed treatment of deferred income tax expense 

savings arising from the temporary increase to State income tax rates is to deny ratepayers 

participation now, or in future years, for the other 4/5 of permanent income tax expense savings 

experienced by AIC in 2011.  Mr. Brosch testified that his understanding of Mr. Stafford’s 

reference to storm costs is that AIC intends to not credit ratepayers for any of the last four years’ 

amortization for the permanent income tax savings he would “defer” in 2011.  Id. at 31-32. 

In fact, the 2011 income tax savings arising from temporarily higher State income tax 

rates should not be deferred and amortized.  These are permanent and ongoing expense savings 

and are not abnormal or non-recurring in nature.  These income tax savings are not comparable 

to large and unusual storm restoration events or one-time severance events that are routinely 

                                                           
15

  Id. at 39. 
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deferred and normalized for ratemaking purposes.  Mr. Stafford’s analogy to storm costs is 

inapplicable to the State income tax rate change income tax savings that Ameren can expect to 

realize in each future year under current law.  Id. at 32.   

Likewise, deferral and amortization of the 2011 income tax savings arising from 

temporarily higher State income tax rates are not required under Section 16-108.5(c)(4)(F) of the 

Act, as indicated by Mr. Stafford.  This Section provides for: 

 (F) amortization over a 5 year period of the full amount of 

each charge or credit that exceeds $3,700,000 for a participating 

utility that is a combination utility or $10,000,000 for a 

participating utility that serves more than 3 million retail customers 

in the applicable calendar year and that relates to a workforce 

reduction program's severance costs, changes in accounting rules, 

changes in law, compliance with any Commission initiated audit, 

or a single storm or other similar expense, provided that any 

unamortized balance shall be reflected in rate base. For purposes of 

this subparagraph (F), changes in law includes any enactment, 

repeal, or amendment in a law, ordinance, rule, regulation, 

interpretation, permit, license, consent, or order, including those 

relating to taxes, accounting, or to environmental matters, or in the 

interpretation or application thereof by any governmental authority 

occurring after the effective date of this amendatory Act of the 

97th General Assembly; 

 

 220 ILCS 5/16-108.5(c)(4)(F).  Mr. Stafford focused upon the phrase “including those relating 

to taxes” and apparently believes that the State income tax rate change impact should be deferred 

because it falls within the “changes in law” element of the listing in this section.  However, the 

overall net impact of the changes to income tax expense arising from new State income tax rates 

does not reach the $3.7 million threshold that requires deferral and amortization.  AG/AARP Ex. 

3.0 at 32-33. 

 AIC witness Stafford observes that the change from 7.3% to 9.5% SIT rates within the 

Company’s calculation of current income taxes on Schedule C-5a produced a “net increase in 
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state and federal income tax expense of $1,813,717.”
16

  Then, in response to the issue raised in 

Mr. Brosch’s Direct testimony,  Mr. Stafford admits that, “As shown on Ameren Exhibit 11.3, 

the change in deferred income tax expense of calculating current income tax expense at 9.5% but 

amortizing 2011 tax benefits at 7.75% or 7.3% results in a reduction to 2011 actual jurisdictional 

income tax expense of $4.137 million.”
17

  The overall net impact of the State income tax rate 

change, using the Company’s numbers, is the combined increase of $1,813,717 less the reduction 

of $4,137,000, which nets to $2,323,283.  This $2.3 million net impact arising from State income 

tax rate changes does not meet the criteria specified in the referenced section of the law. 

Irrespective of the dollar threshold for changes in law under formula ratemaking, deferral 

and amortization of AIC’s deferred income tax expense savings arising from State income tax 

rate changes is not appropriate.  Unusual, extraordinary events or costs that are non-recurring in 

nature are often considered for deferral and amortization ratemaking, so as to spread out and 

“normalize” the amounts included in revenue requirements to be paid by customers.  For 

example, the high expenses that are incurred by utilities after extreme storm events in order to 

quickly restore service are routinely deferred and amortized by regulators to avoid setting rates 

as if such severe storms occur in every year that new rates are in effect.  In contrast, the higher 

currently payable income taxes and the offsetting deferred income tax expense savings created 

under revised State income tax rates are not unusual, extraordinary or non-recurring.  The pattern 

of higher current income taxes offset by lower deferred income tax expenses for property-related 

book/tax timing differences will persist in future years.  It would be inappropriate as a matter of 

ratemaking policy to defer and amortize a pattern of income tax expense impacts under new 

State income tax rates that will be recurring in future years. AG/AARP Ex, 3.0 at 34-35. 

                                                           
16

  Ameren Ex. 11.0R, line 760. 
17

  Id. line 786. 
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Further, as mentioned earlier, Ameren will not actually pay income tax expenses at the 

new 9.5% rate on all of its income earned under Illinois formula ratemaking.  AIC is not 

currently paying any state income tax, and the Company’s calculated overall tax expense reveals 

an expectation of continued negative currently taxable income in the future.
18

  Large income tax 

deductions have resulted from tax accounting changes adopted by AIC that permit current 

deduction as “repairs” expenses for property-related costs that are capitalized on the books as 

Plant in Service.  These deductions, as well as the continuing large deductions for “bonus” tax 

depreciation in 2012, have the effect of deferring the Company’s income tax liability into distant 

future periods when Illinois State income tax rates are scheduled to revert to lower levels.  Id. 

Even if circumstances change, such that AIC begins paying income taxes at the higher 

currently effective SIT in future years, annual formula ratemaking will allow the Company to 

recognize and fully collect income tax expenses under then current conditions.  These annual 

proceedings provide AIC with an opportunity to annually update the relevant calculations to 

revise total income tax expense for all of the impacts (current and deferred expense provisions) 

caused by the State income tax rate change.  Id. at 35. 

 AG/AARP Exhibit 3.1 was revised by Mr. Brosch, at page 4, to reverse the inappropriate 

deferral and amortization State income tax rate adjustments being proposed by Mr. Stafford in 

AIC’s rebuttal.   The incremental ratemaking adjustment needed to fully and correctly account 

for deferred income tax expense savings arising from new State income rates, without deferral 

and amortization, is included at line 5 of page 4, with the same amount added back to rate base to 

reverse Mr. Stafford’s inappropriate deferral and amortization treatment of such amounts. It 

should be noted, too, that Staff witness Ebrey made identical adjustments to the AIC revenue 

                                                           
18

  See Schedule C-5a, page 3, line 65 which shows Total State Current Income Taxes in the Jurisdictional 

Expense column total $16.3 million of negative taxes payable in cash, while line 66 shows positive State Deferred 

Income Taxes of $28.3 million. 
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requirement statement.  See ICC Staff Ex. 6.0 at 27-29 and Schedule 6.13.   The Commission 

should adopt these adjustments.   

6. Section 9-277 Donations/Charitable Contributions 

 

V. REVENUES 

 A. Uncontested or Resolved Issues 

 B. Contested Issues 

  1. Late Payment Revenues 

 

Late Payment Charges are added to ratepayers’ bills when payments have not been 

received by the due dates of the bills.  AIU Electric Service Schedule Ill. C.C No.1, Original 

Sheet No. 3.018 provides that a “…late payment charge equal to 1.5% per month will be 

assessed on any amount considered past due,” as more fully described in the tariff.  In 2011, 

Ameren recorded as “forfeited discounts” in Account 450 total late payment revenues of $12.043 

million, as shown at AIC Ex. 1.1, page 28, line 1 within App 10.  However, the Company applies 

a “revenue” based allocation factor of 45.56% which results in only $5.487 million of the total 

recorded late payment revenues being recognized for ratemaking purposes.  This reduced value 

after allocation is then carried forward as part of the total of $34.5 million of Other Operating 

Revenues from line 14 of App 10, for inclusion as a revenue credit to the overall revenue 

requirement at AIC Exhibit 1.1, page 1 (Sch. FR A-1) at line 21. 

AIC’s treatment of 54.44% of the AIC late payment revenues as “non-jurisdictional” for 

ratemaking purposes means that revenues contributed by ratepayers will not be reflected in rates.  

Stated another way, the balance of late payment charge revenues not being credited to reduce the 

revenue requirement will be retained by shareholders, because no other regulatory jurisdiction 

would receive any revenue credits for this other 54.44% share.   

 What constitutes the correct treatment of these revenues was an issue in both ComEd 

Docket No. 10-0467 and in AIC’s first formula rate filing, Docket No. 12-0001.  In the latter 
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docket, AIC supplied the same invalid rationale for rejecting the AG/AARP adjustment that they 

offer in this case, attempting to rationalize its retention of more than half of late payment 

revenues by suggesting inadequacies within several cost recovery tariffs.  The alleged cost 

recovery issues, include: 

 Pension and post retirement costs from Ameren Illinois production retirees. 

 Risk reduction in ROE approved by the ICC in Docket 09-0306 cons. associated 

with the existence of Rider EUA that recovered electric power supply uncollectible 

expense. 

 Cash lag between the provision of transmission service and receipt of payment. 

 “Other” costs including but not limited to uncollectibles, energy efficiency and 

demand response, manufactured gas cleanup costs, and add on/revenue taxes. 

 After listing these areas of suggested cost under-recovery, however, AIC provides no 

evidence that past ICC decisions disallowing production retiree costs, establishing and 

administering rate riders or findings regarding risk reductions to ROE were improper or 

inadequate.   There is no support for Ameren’s notion that retention of late payment revenues is 

reasonable to compensate for these prior Commission decisions.  Notably, Ameren admits in its 

response to AG 3.02 that it has not conducted any analysis or review to determine whether any 

costs in these other phantom jurisdictions have been denied recovery or that such denial warrants 

retention of late payment revenues as compensation.   

AG/AARP Ex. 1.0 at 25. 

After considering the Company’s arguments on this point, the Commission concluded in 

its September 19, 2012 Order in Docket No. 12-0001: 

The Commission has considered the parties' positions on this issue 

and finds in favor of AG/AARP.  As AG/AARP argue, it does not 
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seem proper that less than 42% of late payment revenues are used 

to offset AIC's revenue requirement.  Late payments and the late 

fees imposed thereon are attributable to a customer's entire bill.  To 

apply only the proportion of ratepayer supplied funds in Account 

450 equal to electric delivery service and ignoring the remainder 

represents a windfall to shareholders.   

 

 The Commission recognizes that electric delivery service 

revenue requirements typically only include costs associated 

therewith.  But at the same time, other sources of income/revenue 

have not been tied or limited to the proportion of revenue derived 

from delivery services alone.  As AG/AARP note, customer 

deposits are assessed based upon the relative size of anticipated 

customer bills and such deposits serve to secure payment for all 

elements of billed revenues, including recovery of power supply, 

transmission, and distribution cost recoveries.  Customer deposit 

balances are treated as 100% jurisdictional in determining delivery 

service revenue requirements.  State and local taxes are treated 

similarly, and any assessed late fees are imposed on the tax portion 

of a bill as well. 

 

 In order to prevent an under recovery in certain areas, AIC 

suggests that other adjustments may be necessary if AG/AARP's 

proposal is adopted.  AIC recommends denying AG/AARP's 

recommendation and reconsidering it and other appropriate 

adjustments, including adjustments to Rider PER, in the context of 

a future rate redesign proceeding to be initiated under Section 16-

108.5(e) or at the time of the next Rider PER update filing.  In the 

absence of compelling evidence that such other adjustments are 

necessary; however, the Commission is not inclined to wait to 

address this shortcoming in the adjustments to AIC’s revenue 

requirement.  Retaining for shareholders 58% of late payment 

revenues supplied by ratepayers is a disservice to ratepayers.  The 

Commission accordingly adopts the AG/AARP adjustment on this 

issue.  Furthermore, the Commission notes that this outcome is 

consistent with how similar revenue is treated for ComEd's 

revenue requirement calculation. 

 

12-0001 Order at 105-106.   

Consistent with the Commission’s conclusion in the 12-0001 docket, it would be unfair to 

ratepayers to reward Ameren shareholders with millions of dollars in annual late payment 

revenues in order to effectively reverse past ICC decisions or to modify existing cost recovery 
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riders based on nothing more than Ameren’s unhappiness with those decisions and 

disallowances.  Similarly, as was shown in Docket No. 12-0001, wholesale transmission services 

are regulated by the FERC and AIU submits annual formula rate adjustment applications with 

the FERC based upon current costs and revenues to update its open access transmission rates. 

When allocations are aligned or conformed between the ICC and FERC jurisdictions, Ameren 

will recover 100% of its costs after consideration is given to expenses, rate base investments and 

revenue credits that are available to offset such costs.  AIU does not provide service in any 

jurisdictions other than the ICC and the FERC.  Notably, the Company admitted in its response 

to AG 3.03(d) that, “None of the Illinois Forfeited Discount revenues have [been] treated as a 

revenue credit in determining Ameren’s FERC transmission revenues in the Companies’ most 

recent transmission rate adjustment proceeding.”
19

 AG/AARP Exhibit 1.6 contains copies of the 

Ameren responses to data requests AG 2.12, AG 3.03, AG 3.02 and AG 3.05 that address the 

jurisdictional treatment of late payment (aka forfeited discounts) revenues.  This constitutes 

overwhelming evidence in support of the AG/AARP recommendation.  In addition, the 

Commission rejected a similar attempt by ComEd to retain significant portions of late payment 

revenues that had not been allocated to either the FERC or ICC jurisdictions for Exelon 

shareholders.  See ICC Docket No. 10-0467, Order of May 24, 2011 at 306. 

 The situation with regard to Ameren’s late payment revenues is nearly identical to that of 

ComEd (which did recognize some revenues in its FERC transmission filing), except that 

Ameren is not crediting any of these revenues to the FERC jurisdiction for ratemaking purposes.  

In deference to the Commission’s decision in Docket No. 10-0467, the ComEd formula rate 

filings in Docket Nos. 11-0721 and 12-0321 recognize 100 percent of its late payment revenues 

                                                           
19

  See AG/AARP  Exhibit 1.6; AIU response to AG 1.07. 
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that are not credited to the FERC jurisdiction as a revenue credit in determining the distribution 

service revenue requirement.  AG/AARP Ex. 1.0 at 27-28.  

 In sum, late payment revenue should be treated as 100% ICC-jurisdictional and not be 

subject to any revenue-based allocation factor that would allow Ameren shareholders to retain a 

portion of such revenues.  These amounts are paid entirely by retail ratepayers pursuant to ICC 

rules and Ameren’s Illinois tariff.  The Company has made no showing that justifies shareholder 

retention of such revenues.  It should be noted, too, that Staff witness Theresa Ebrey made an 

identical adjustment to the AIC revenue requirement statement.  See ICC Ex. 6.0 at 29-30.  The 

Commission should adopt Mr. Brosch’s well-reasoned adjustment. 

 

 

VI. RATE OF RETURN 

 A. Overview 

 B. Uncontested or Resolved Issues – Capital Structure/Rate of Return  

  1. Rate of Return on Common Equity 

  2. CWIP Accruing AFUDC Adjustment  

  3. Cost of Short-Term Debt, including Cost of Credit Facilities 

C. Contested Issues – Capital Structure/Rate of Return 

  1. Average or Year-End Capital Structure  

2. Common Equity Ratio 

  3. Common Equity Balance –Purchase Accounting 

4. Balance and Embedded Cost of Long-Term Debt  

5. Balance and Embedded Cost of Preferred Stock 

VII. COST OF SERVICE AND RATE DESIGN 

 A. Uncontested or Resolved Issues 

  1. Consistency with Docket No. 12-0001 

VIII.  FORMULA RATE TARIFF – RECONCILIATION 

 A. Uncontested or Resolved Reconciliation Issues  

 B. Contested Reconciliation Issues 

  1. Average or Year-End Reconciliation Rate Base 

 

When discussing the issue of how to calculate the rate base for purposes of the 

reconciliation component of formula rates, AIC witness Craig Nelson noted in his testimony that 

the discussion was not relevant, stating “The reconciliation rate base to be used in the formula 
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rate will be determined in Docket 12-0001, which will establish the formula rate structure and 

protocols. This proceeding is simply to provide updated cost inputs to the formula rates. As such, 

the discussion by interveners recommending the use of average rate base is not applicable to this 

proceeding.”  AIC Ex. 9.0 at 2-3.   

In its Order of September 19, 2012, the Commission sided with AG/AARP, the 

Commission Staff and other interveners and concluded that an average rate base – not end-of-

year rate based figures – should be used in the calculation of AIC’s rate base for purposes of 

determining the reconciliation revenue requirement component of formula rates.  In doing so, the 

Commission stated: 

Having concluded that the legislature left room for 

interpretation of Public Acts 97-0616 and 97-0646 and bearing in 

mind the impact on customers, the Commission finds that for 

purposes of determining the rate year revenue requirement, year-

end rate base should be used.  For purposes of determining the 

reconciliation revenue requirement, average rate base should be 

used.  Calculating the overall revenue requirement for the formula 

rate each year in this manner reasonably reflects the language of 

the statute and sufficiently balances the interests of shareholders 

and customers.  Notably, in light of the increasing plant 

expenditures each year, the legislature arguably created a system 

under which under-recoveries by the utility will be the norm.  

Using year-end balances and average balances in this manner will 

lessen the gap between the values to be reconciled and thereby 

minimize the reconciled under-recovery each year, to the benefit of 

customers.  Whatever the under-recovered amount is, AIC will 

earn interest on that amount to the benefit of shareholders.  The 

amount of interest is set forth below.  Accordingly, the 

Commission adopts the proposed use of year-end rate base for 

purposes of determining the rate year revenue requirement and 

average rate base for purposes of determining the reconciliation 

revenue requirement with the knowledge that it will accurately 

reflect AIC's actual cost of delivery services over the investment 

period set forth in Public Acts 97-0616 and 97-0646.   

 

12-0001 Order at 175 (emphasis added).  
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As suggested by AIC witness Nelson in his discussion of the effect of Docket No. 12-

0001, Section 16-108.5(d) of the Act does not permit the Commission to tinker with the formula 

rate structure and protocols established in a utility’s first formula rate proceeding.  That 

provision states: 

The Commission shall apply the same evidentiary 

standards, including, but not limited to, those concerning the 

prudence and reasonableness of the costs incurred by the utility, in 

the hearing as it would apply in a hearing to review a filing for a 

general increase in rates under Article IX of this Act. The 

Commission shall not, however, have the authority in a proceeding 

under this subsection (d) to consider or order any changes to the 

structure or protocols of the performance-based formula rate 

approved pursuant to subsection (c) of this Section. 

     

220 ILCS 5/16-108.5(d).  The Commission’s conclusion on the issue of how to calculate the 

reconciliation revenue requirement rate base is a component of the formula that cannot be 

changed from year-to-year.  As such, the Commission’s selection of the use of an average rate 

base in the calculation of the reconciliation revenue requirement, rather than the year-end 

number proposed by AIC, is a settled matter that shall not be re-litigated each year under formula 

ratemaking. 

Nevertheless, AIC retains the right to seek rehearing on this and other issues decided in 

the 12-0001 docket.  In light of that opportunity, the People and AARP, for purposes of 

preserving their arguments in support of the use of an average rate base in calculating 

reconciliation amounts, will briefly summarize the reasons why the Commission’s decision in 

Docket No. 12-0001 was the correct one on this issue.   

 

The Formula for the Reconciliation of the Revenue Requirement Will Only 

Represent Actual Costs if Average, Not End-of-Year, Rate Base Is Used. 
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Traditionally a utility’s revenue requirement is set pursuant to test year rules to estimate 

the utility’s annual revenue needs for an indefinite future.  By law, the revenue requirement 

cannot be changed retroactively.   By contrast, the inception revenue requirement set under 

Section 16-108.5 is designed to be serve as an interim revenue requirement, subject to 

modification after actual cost data is available on the FERC Form 1, with interest added to any 

over or under-recoveries of actual costs.  Section 16-108.5(d) (1) provides: 

(1) The inputs to the performance-based formula rate for the applicable 

rate year shall be based on final historical data reflected in the utility's 

most recently filed annual FERC Form 1 plus projected plant additions 

and correspondingly updated depreciation reserve and expense for the 

calendar year in which the inputs are filed. The filing shall also include a 

reconciliation of the revenue requirement that was in effect for the prior 

rate year (as set by the cost inputs for the prior rate year) with the actual 

revenue requirement for the prior rate year (as reflected in the applicable 

FERC Form 1 that reports the actual costs for the prior rate year). Any 

over-collection or under-collection indicated by such reconciliation shall 

be reflected as a credit against, or recovered as an additional charge to, 

respectively, with interest, the charges for the applicable rate year.  

 

220 ILCS 5/16-108.5(d)(1).  Each May, AIC will file its calculation of prospective changes to 

the formula rate revenue requirement using inputs from the prior year’s FERC Form 1 and other 

data sources.  If the actual FERC Form 1 data for the revenue requirement year produces a higher 

revenue requirement than the previously established inception revenue requirement, the 

difference (with interest) is added to the rates consumers pay in the next annual set of rates.  It is 

also possible for the actual revenue requirement to be lower than the inception rates, although as 

AG/AARP witness Brosch pointed out, revenue requirement increases, not decreases, are 

expected due to the incremental, large investment commitments contained in the Act.  

AG/AARP Ex. 1.0 at 9-10; 220 ILCS 5/16-108.5(b). 
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Under the Act that now allows the full recovery of costs that deviate from the inception 

revenue requirement, with interest, the traditional “regulatory lag” resulting from the use of a 

historical test year and the need to wait eleven months to change tariffed rates is eliminated.  

This change in developing a revenue requirement based on actual costs through the 

reconciliation process was highlighted by the Commission in its final order in Docket No. 12-

0001, and was a primary rationale for its well-reasoned conclusion that an average rate base – 

not a year-end rate base – be used in the calculation of actual reconciliation costs.  The 

Commission noted: 

The first step in resolving this issue is to recognize the 

obvious--that the rate setting process put in place by Public Acts 

97-0616 and 97-0646 is quite different from the traditional rate 

setting process known by the Commission.  While the Commission 

understands AIC's attempts to draw analogies between traditional 

ratemaking test year principles and the formula rate process, the 

new statutory language clearly prevents complete reliance on 

traditional methods of setting rates.  Although some aspects of 

traditional ratemaking under Article IX are still applicable, the 

input data, the formula rate itself, and the reconciliation practice 

specified in the Act do not fit neatly into the traditional ratemaking 

paradigm.  AIC's reliance on the past use of year-end data in earlier 

rate cases therefore holds little sway over the Commission. 

 

 

12-0001 Order at 174.   

Rate base is a key component of the revenue requirement, being the investment on which 

the utility is allowed to earn a profit.  How the rate base is presented in the reconciliation docket 

determines how much return on capital investment consumers must provide to shareholders and 

investors.  In determining the inception revenue requirement (e.g. for 2011), the formula rate 

utilizes an end-of-year rate base taken from the prior FERC Form 1 year (2010), plus plant 

additions (for 2011).   The inception revenue requirement, however, does not represent the final 

amount of revenues that consumers will provide the utility for the year.   While using the end-of-
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year rate base and including the coming year’s plant additions minimizes the expected difference 

between the reconciliation revenue requirement and the inception revenue requirement, the 

reconciliation revenue requirement is the final calculation that must necessarily account for 

actual incurred levels of cost, including actual expenses throughout the year and actual net 

investment requiring a return throughout the year.  The use of an end-of-year rate base (from the 

former year) in determining the inception revenue requirement is the first step in estimating that 

year’s revenue requirement that will be later subject to reconciliation, but it does not compel the 

use of an end-of-year rate base in the calculation of the reconciliation.  220 ILCS 5/16-108.5(c). 

The reconciliation revenue requirement and the inception revenue requirement have different 

functions, use different data sets, and produce different results.   

 In testimony in this docket, AG/AARP witness Brosch testified that the reconciliation 

calculation should employ an average rate base to properly quantify the return on investment 

elements of the revenue requirement.  He noted that the proper level of return for investors 

should be based on the actual level of capital invested in the delivery service business 

throughout the true-up period, not year-end.  Adoption of AIC’s proposed reconciliation 

approach, however, which would apply the allowed rate of return to year-end rate base, would 

systematically overstate the true-up rate base and resulting reconciliation revenue requirement.  

AIC’s investment in assets serving delivery service customers is generally higher at year-end 

than throughout the reconciliation year.  AG/AARP Ex. 1.0 at 8-9.  AIC witness Nelson, in fact, 

concurred that Ameren will not spend all of the money that it set asides for capital additions and 

add all of the plant for a particular year on the first day of the year.  Tr. at 69.  He agreed that the 

spending will be more gradual such that new plant would be added to rate base incrementally 

throughout the year.  Id.  Finally, he confirmed that the end-of-year amounts elicited in the 
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FERC Form 1 used for reconciling rates include plant investments that were not in service earlier 

in the year, say, in the first or second quarter.  Id. 

 Given, too, the Company’s commitment to making significant incremental investments in 

electric system upgrades over the next ten years, the selection of a year-end rate base for 

purposes of calculating reconciliation balances would significantly increase the amount of rates 

AIC’s customer pay.  Mr. Brosch testified that if we assume ratable capital spending of the $625 

million investments committed to under EIMA, and the impact of only the incremental 

investment commitments in years 1 through 10 of the program, annual rate base growth caused 

by the new investments could average about $62 million per year.  The “value” of reconciling 

the revenue requirement using year-end versus average rate base would be approximately one-

half the ratable investment growth expected each year, since the mid-point of spending in a 

typical future year could be at the $31 million level of plant additions, while by year-end plant 

additions could total the $62 million.7 Translating this typical rate base difference of $31 million 

into revenue requirement would produce additional annual revenues for AIC after reconciliation 

of approximately $4.4 million per year.  Id. 

 There simply is no doubt that using a year-end rate base in the reconciliation of annual 

revenue requirements will overstate charges to customers and inflate the Company’s return on 

actual investment, relative to the actual cost of capital for the year being examined.  See 

AG/AARP Ex. 1.0 at 9; AG/AARP Ex. 1.4.  To illustrate the problem, Mr. Brosch provided a 

table that reflected the significant impacts the calculation methodology of the reconciliation rate 

base has on rates and AIC’s earned return on equity, assuming steady annual growth in future 
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rate base a 9% return
20

 on rate base and the corresponding amount of common equity capital in 

the utility, at a pace of five percent per year spread evenly throughout each year.  

 

Illustration of Average VS Year-end Rate Base ($ millions) - post tax return and 

ROE % difference  

 

Year  Projected Rate 

Base  

Return at 9% 

on Rate Base  

Return  Average  ROE  

Beg. Of 

Year  

End of 

Year  

Average  End of 

Year  

Average  Difference  Equity @ 

54%  

Impact  

 

 

1  2,000  2,100  2,050  189  185  5  1,107  0.41%  

2  2,100  2,205  2,153  198  194  5  1,162  0.41%  

3  2,205  2,315  2,260  208  203  5  1,220  0.41%  

4  2,315  2,431  2,373  219  214  5  1,281  0.41%  

5  2,431  2,553  2,492  230  224  5  1,346  0.41%  

 

 

AGAARP Ex. 1.0 at 10. 

In response, AIC witness Nelson claimed that use of an average rate base does not 

represent “final” data, as that term is used in Section 16-108.5 of the Act.  AIC Ex. 9.0 at 3-4.  

This opinion and citation to the statute, however, is simply wrong. The average rate base that Mr. 

Brosch recommends be used in calculating the reconciliation revenue requirement would be 

based upon a two-point average of the actual final balances that are reported in the FERC Form 

1. These amounts would be just as “final” and “historical” as any of the FERC Form 1 amounts 

that AIC witness Nelson would need to use to calculate his preferred year-end rate base. 

AG/AARP Ex. 3.0 at 6. Actual costs would be used to calculate either the average or year-end 

rate base amounts being discussed by Mr. Brosch and other witnesses.   

                                                           
20

 Ameren’s rate of return is 8.86% under the Act, and Mr. Brosch rounded  it up to 9% for illustrative purposes 

only. 



59 
 

Mr. Nelson’s complaint that the FERC Form 1 “does not report and ‘average’ rate base, 

or for that matter, any aggregate ‘rate base’ figure at all” also misses the mark. AIC Ex. 9.0 at 3.  

First, a search of Section 16-108.5 of the Act reveals no reference to use of either an average or 

an end-of-year rate base approach to reconciliation.  Thus, it is clearly within the Commission’s 

authority and discretion to resolve the issue.  In its 12-0001 Order, too, the Commission rejected 

the same argument proffered by AIC in that case: the Commission specifically rejected AIC’s 

interpretation of the language of EIMA in its 12-0001 Order, stating:  

Among the arguments interpreting the new statutory 

language is AIC's claim that the use of the word "final" in Section 

16-108.5(d)(1) indicates that the legislature intended for the 

Commission to rely on year-end values taken from FERC Form 1.  

If the General Assembly had used the term "year-end" there would 

be no question what was intended.  AIC fails to explain why if the 

General Assembly intended for year-end information it did not 

simply use that term.  Rather, what is meant by "final historical 

data reflected in . . . FERC Form 1" is subject to more than one 

interpretation.  As pointed out in the record, FERC Form 1 

contains plant data as well as other data for both the beginning of 

the subject year and the end.  FERC Form 1 contains "final" data 

for essentially the entire year. 

 

 Similarly, Section 16-108.5(c)(1) states that the 

performance based formula rate base shall do the following: 

"Provide for the recovery of the utility's actual costs of delivery 

services that are prudently incurred and reasonable in amount 

consistent with Commission practice and law."  The Act does not 

specify exactly how the "actual costs of delivery services" is to be 

determined.  Using year-end rate base would suggest that the rate 

base value is constant from January through December.  If year-

end rate base is used, the rates put in place would not reflect the 

actual costs of delivery services through the entire year since it is 

understood that rate base will gradually increase as the 

infrastructure improvements contemplated under Public Acts 97-

0616 and 97-0646 are implemented.  If, however, an average rate 

base is used, the rate base for any particular year under the formula 

rate regimen would theoretically only be accurate around June and 

July.  Neither outcome perfectly reflects a participating utility's 

rate base.  To mitigate such imperfections, however, Public Acts 

97-0616 and 97-0646 incorporate a reconciliation with each annual 
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formula rate filing.  The reconciliations will address any over- or 

under-recovery.   

 

12-0001 Order at 174-175. 

Using an average rate base in the reconciliation year will properly quantify capital costs 

as they accumulate over the year rather than as a point in time (end-of-year), better matching the 

other elements of the revenue requirement and income in a given year.  The proper level of 

return for investors should reasonably compensate the actual level of capital invested in the 

delivery service business throughout the true-up period.  AG/AARP Ex. 1.0 at 9-11.  If the rate 

base were calculated as of year-end, consumers would pay a return on the total annual as if that 

amount were funded (and a return needed) every day of the year.  However, the investment can 

be expected to be made incrementally over the course of the year – not on January 1.  The 

average rate base measures the net investment in facilities to provide utility service over the 

course of the year, rather than as of a point in time as of the end of the year.  AIC’s investment in 

assets serving delivery service customers is generally higher at year-end than throughout the 

reconciliation year.  The effect of using a year-end rate base is to improperly treat investment as 

of December 31 as if it had been made the prior January 1.  This results in consumers paying a 

return on investment before it is made and will systematically overstate the capital cost charged 

to consumers.  Id. at 11. 

In defense of the Company’s position, Ameren witness Nelson further asserted that an 

“average reconciliation rate base concept is not provided for, or consistent with, the provisions of 

Section 16-108.5 of the Act.”  Ameren Ex. 11.0 at 2.  He complains that the use of an average 

rate base is inconsistent with “the Commission’s treatment of historical annual periods in 

traditional ratemaking,” and argues that an average approach “creates a mismatch between rates 
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that customers pay and the cost of plant to provide them service” and “produces an under-

recovery for reconciliation rate base.”  Id.   

If AIC’s revenue requirements are to now be annually trued-up, however, so as to fully 

recover jurisdictional actual incurred costs, there is no need to address regulatory lag through use 

of a year-end rate base.  Traditional test-year regulation involves setting utility rates that remain 

unchanged until the “next” rate case is filed, causing regulatory lag to exist when cost changes 

occur between  test year rate cases.  However, regulatory lag concerns are completely mitigated 

by the new formula ratemaking regime, where Ameren will be made “whole” with interest for 

changes in all of its actual jurisdictional costs incurred to provide delivery services in Illinois.  

AG/AARP Ex. 4.0 at 8.  As noted by AG/AARP witness Effron, the reconciliation true-up with 

interest puts the Company in exactly the same economic and financial position that it would be if 

all of the costs in the year being reconciled were recovered contemporaneously.  Id.  When the 

formula-based revenue requirements, which are inclusive of projected net plant in service 

additions, are trued-up through the reconciliation process to actual cost levels, any revenue 

requirement variances are allowed interest charges to be sure that regulatory lag imposes no 

financial consequences on AIC.  In this new regulatory environment, there is absolutely no need 

for the Commission to permit the use of year-end rate base as a remedy for regulatory lag.  Id. 

As the Commission correctly concluded, the use of the words “actual costs” and “final 

data” in the reconciliation provisions of Section 16-108.5 does not preclude use of average rate 

base calculations in the reconciliation process.  As noted by AG/AARP witness Brosch, all of the 

information required to calculate an average rate base can be derived from final annual FERC 

Form 1 data.  In fact, for most elements of rate base the data presented within the FERC Form 1 

contains both beginning of year and end of year balances to support such an average calculation.  
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AG/AARP Ex. 3.0 at 8.  Actual cost information for the applicable calendar year can be 

accumulated and compiled using either average or year-end calculations.   The amounts properly 

used to calculate an average rate base are no less “actual” than the amounts that would be used to 

calculate a year-end rate base.  Ameren’s year-end balance of invested capital is less indicative 

of the actual amounts of investment that existed throughout the year than the same calculation 

performed on an average basis.  In fact, Ameren witness Craig Nelson agreed that Ameren will 

not spend all of the money that is set aside for capital additions and add all of the plant on the 

first day of the year.  Tr. at 69.  He concurred that the Company’s infrastructure spending is more 

gradual, with new plant added throughout the year.  Id.  Mr. Nelson agreed, too, that the end-of-

year plant balance amounts listed in the FERC Form 1 include plant investments that were not in 

service earlier in the year.  Id.  Principles of equity and fairness dictate the use of an average rate 

base to most accurately measure the Company’s actual invested capital throughout the 

reconciliation year.   

In sum, actual rate base return requirements for an annual period are not, by definition, 

year-end costs, particularly when large, incremental investments are required of participating 

combination utilities under the Act.  Further, by reconciling all differences between the inception 

revenue requirement and the recorded, actual revenue requirement in determining next year’s 

rates with interest, the Company is compensated for any short term delay in receiving its entire, 

actual revenue requirement, adjusted annually.  The use of average vs. year-end rate base in the 

reconciliation must be reviewed in light of the goal of determining actual costs consistent with 

the reconciliation calculation in the statute.  That is the directive of Section 16-108.5(d) of the 

Act.  Ameren’s preference for year-end rate base for purposes of the reconciliation should be 



63 
 

rejected because it will systematically overstate both the Company’s revenue requirement and its 

return on equity, in comparison to actual levels of capital investment throughout the year.   

The Commission got it right in its Order in Docket No. 12-0001 when it concluded that 

an average rate base – not year-end numbers as proposed by AIC – properly reflect the “actual 

costs” incurred by a utility during a 12-month period for purposes of reconciliation the inception 

revenue requirement with actual cost data.  In order to ensure that ratepayers are truly paying 

“the actual costs for the prior rate year,” as referenced in Section 16-108.5(d)(1), the 

Commission should require the modification of Rate MAP-P to ensure the reconciliation of 

revenue requirements is performed using an average rate base approach. 

 

  2. Interest Rate on Under/Over Reconciliation Balances 

   

One of the most fervently debated issues in Docket No. 12-0001, and indeed in the 

ComEd formula rate case currently on rehearing, has been the establishment of the proper 

interest rate on reconciliation balances, pursuant to Section 16-108.5(d) of the Act.  The Act 

requires that the calculated difference between the previously approved inception revenue 

requirement and the later reconciled, actual revenue requirement is to be added into the next 

year’s revenue requirement, with interest, so that the utility ultimately receives the full recovery 

of the “actual” cost of service from consumers.  Again, the relevant section of the Act states: 

The filing shall also include a reconciliation of the revenue 

requirement that was in effect for the prior rate year (as set by the 

cost inputs for the prior rate year) with the actual revenue 

requirement for the prior rate year (as reflected in the applicable 

FERC Form 1 that reports the actual costs for the prior rate year). 

Any over-collection or under-collection indicated by such 

reconciliation shall be reflected as a credit against, or recovered as 

an additional charge to, respectively, with interest, the charges for 

the applicable rate year. 
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220 ILCS 5/16-108.5(d) (emphasis added).   

 In ICC Docket No. 12-0001, AG/AARP witness Michael Brosch testified  

that a short term debt interest rate should be used for purposes of reconciliation credits and 

charges, recognizing Ameren’s ability to access credit markets at favorable cost rates to finance 

short term asset investments.  For example, the average cost of short term debt to Ameren 

Corporation was 2.3% in 2011.  Mr. Brosch noted that short term debt cost rates have recently 

remained at historically low levels and tend to be generally lower than the costs of more 

permanent debt capital most of the time.  AG/AARP Ex. 1.0 at 17.   The Commission adopted 

the AG/AARP recommendation in its Order of September 19, 2012.  In its well-reasoned 

conclusion on the issue, the Commission first noted that the General Assembly used the words 

“with interest” and not “investment return” in describing the interest that should be applied to 

reconciliation credits and balances.  Order of September 19, 2012 at 186 (“12-0001 Order”).  The 

Commission specifically rejected adopting the utility-preferred weighted average cost of capital 

(“WACC”), noting: 

Starting with WACC, the Commission believes WACC is an 

inappropriate interest rate for reconciliation balances because, as a 

threshold matter, WACC has not traditionally been applied as 

such.
21

  As WACC draws upon long-term debt and equity in its 

                                                           
21 Other references to retroactive adjustments of rates “with interest” appear throughout the Public Utilities Act, and 

the Commission has never interpreted these provisions as permitting a rate of interest equal to a utility’s WACC.  

See, e.g., Section 8-306(k) (“When the customer is due a refund resulting from payment of an overcharge, the utility 

shall credit the customer in the amount of overpayment with interest from the date of overpayment by the customer. 

The rate for interest shall be at the appropriate rate determined by the Commission under 83 Ill. Adm. Code 280.70.” 

[emphasis added]). Section 9-252 (Complaint made to ICC for improper charge) (“When complaint is made to the 

Commission concerning any rate or other charge of any public utility and the Commission finds, after a hearing that 

the public utility has charged an excessive or unjustly discriminatory for its product, commodity or service, the 

Commission may order that the public utility make due reparation to the complainant therefore, with interest at the 

legal rate from the date of payment of such excessive or unjustly discriminatory amount.” [emphasis added]); 9-

252.1 (Billing errors) (“When a customer pays a bill as submitted by a public utility and the billing is later found to 

be incorrect due to an error either in charging more than the published rate or in measuring the quantity or volume of 

service provided, the utility shall refund the overcharge with interest from the date of overpayment at the legal rate 

or at a rate prescribed by rule of the Commission.” [emphasis added]).  All of these provisions, which reference the 
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calculation, WACC cannot reflect the true incremental cost or 

credit of any 16-108.5 reconciliation balance.  The potential 

reconciliation amount will not be known until the review of the 

actual data for the revenue requirement is presented, and will be set 

for recovery for the next annual rate year.  As such, the known 

balance will be collected within the year following the 

determination of the reconciliation amount.  This represents a short 

term obligation (as it can be a credit or a charge).  These balances 

therefore do not require permanent financing by Ameren, and 

should not be expected to require new Ameren common stock 

issuances or parent company equity infusions for financing.   

 

12-0001 Order at 187.  In addition, upon further deliberation, it rejected applying the conclusion 

of its Order on May 29, 2012 in the recent Commonwealth Edison Company formula rate case, 

Docket No. 11-0721, in which it adopted an averaging of the weighted cost long and short term 

debt for interest on reconciliation amounts, noting that “Not only may long-term debt be 

inappropriate to include in an interest rate calculation based on the nature of the reconciliation 

balance being financed, but the weight given to each component of the Company’s capital 

structure is informed by concerns pertinent to its entire rate base, and not merely unique to the 

reconciliation balance.”  Id at 187.  Upon a detailed review of the evidence, the Commission 

concluded: 

The Commission adopts the recommendation of AG/AARP to 

apply a short term debt cost rate as the reconciliation interest rate.  

This rate fairly compensates either the Company or customers for 

the potential lag in recovery of actual costs that exceed (for the 

Company) or lag (for the customer) the revenue requirement 

established in annual formula rate proceedings for the relevant 12-

month period. This will ensure that neither ratepayers nor the 

Company pay more than the Company’s actual costs/benefits of 

carrying a reconciliation balance.  Of the proposals in record 

                                                                                                                                                                                           
awarding of refunds with interest, are designed to make the customer whole for excess revenues collected during a 

designated period, similar to the reconciliation provisions of Section 16-108.5 of the Act.  At no time in the 

awarding of refunds with interest under these provisions has the Commission established a rate of interest at the 

utility’s WACC.  
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evidence, the Commission believes that short term debt best 

matches with the actual incremental cost of any reconciliation 

balance.  It is therefore adopted. 

 

 

12-0001 Order at 188.   

When discussing the issue of how to calculate the rate base for purposes of the 

reconciliation component of formula rates, AIC witness Craig Nelson noted in his testimony that 

the discussion was not relevant, stating “The reconciliation rate base to be used in the formula 

rate will be determined in Docket 12-0001, which will establish the formula rate structure and 

protocols. This proceeding is simply to provide updated cost inputs to the formula rates. As such, 

the discussion by interveners recommending the use of average rate base is not applicable to this 

proceeding.”  AIC Ex. 9.0 at 2-3.  Likewise, the issue of what rate of interest should be applied 

to reconciliation balances/credits to be used in the formula rate was decided in Docket No. 12-

0001 and need not be re-litigated in the pages of this Brief.   

As noted above, Section 16-108.5(d) of the Act does not permit the Commission to tinker 

with the formula rate structure and protocols established in a utility’s first formula rate 

proceeding. 220 ILCS 5/16-108.5(d).  (“The Commission shall not, however, have the authority 

in a proceeding under this subsection (d) to consider or order any changes to the structure or 

protocols of the performance-based formula rate approved pursuant to subsection (c) of this 

Section.”)  The Commission’s conclusion on the issue of what rate of interest to apply to 

reconciliation balances and credits is a component of the formula that cannot be changed from 

year-to-year.  As such, the Commission’s selection of the use of a short term interest rate on 

these amounts, rather than the utility’s weighted average cost of capital as proposed by AIC, is a 

settled matter that shall not be re-litigated each year under formula ratemaking. 
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Nevertheless, AIC retains the right to seek rehearing on this and other issues decided in 

the 12-0001 docket.  In light of that opportunity, the People and AARP, for purposes of 

preserving their arguments in support of application of a short-term interest rate on reconciliation 

amounts, will briefly summarize the reasons why the Commission’s decision in Docket No. 12-

0001 was the correct one on this issue.   

A. Principles of Statutory Interpretation Require Rejection of the WACC as an 

Interest Rate. 

 

First, principles of statutory interpretation support rejection of AIC’s proposal that a 

weighted average cost of capital interest rate be applied to the reconciliation balance/credit.  

When evaluating the appropriate interest rate to be applied, the Commission’s analysis of this 

issue must begin with an examination of the statutory language itself.  People ex rel. The 

Department of Public Aid v. Smith, 212 Ill.2d 389, 818 N.E.2d 1204 (2004) (“Smith”).  The 

primary objective in construing a statute is to determine and give effect to the legislature’s intent.  

Id., citing Yang v. City of Chicago, 195 Ill.2d 96, 745 N.E.2d 541 (2001).  As such, each 

undefined word in the statute must be ascribed its ordinary and popularly understood meaning.  

Smith, 212 Ill.2d at 397; Texaco-Cities Service Pipeline Co. v. McGaw, 182 Ill.2d 262, 270, 

(1998).  In addition, in evaluating the meaning of the term “interest”, the Commission must 

construe the statute as a whole and must consider the word in light of other relevant provisions of 

the statute.  County of DuPage v. Illinois Labor Relations Bd., 231 Ill.2d 593, 604, 900N.E.2d 

1095 (2008); Williams v. Staples, 208 Ill.2d 480, 487, 804 N.E.2d 489 (2004); In re Detention of 

Lieberman, 201 Ill.2d 300, 308, 776 N.E.2d 218 (2002). 

The words used by the General Assembly -- “with interest” – are used elsewhere within 

the EIMA and, indeed, throughout the Public Utilities Act.  For example, in addition to the 

annual reconciliation provisions of Section 16-108.5, subsection (b)(2) provides for a retroactive  



68 
 

return to traditional ratemaking and an adjustment “with interest,” if the Commission finds, after 

notice and hearing, that a participating utility is not satisfying its investment amount 

commitments described in Section 16-108.5(b).  According to this subsection, the then current 

rates remain in effect “until such time as new rates are set pursuant to Article IX of this Act, 

subject to retroactive adjustment, with interest, to reconcile rates charged with actual costs.”  220 

ILCS 5/16-108.5(b). 

Section 16-108.5(g) also references the awarding of retroactive adjustments of rates “with 

interest” in the event that the formula rate becomes inoperative due to an average annual increase 

exceeding 2.5% as calculated pursuant to that same subsection.  220 ILCS 5/16-108.5(g).   

Similarly, subsection (h) of Section 16-108.5 references similar retroactive adjustment of rates, 

“with interest”, in the event that the Commission finds in 2017 that the change in the total 

average paid amount per kilowatt hour paid by residential customers between June 1, 2011 and 

May 31, 2017 exceeds 2.5% compounded annually.  220 ILCS 5./16-108.5(h).  Similar 

retroactive adjustments “with interest” are provided for in 2022, when the EIMA sunsets.  Id. 

 Other references to retroactive adjustments of rates “with interest” appear throughout the 

Public Utilities Act, and the Commission has never interpreted these provisions as permitting a 

rate of interest equal to a utility’s WACC.  See, e.g., Section 8-306(k) (“When the customer is 

due a refund resulting from payment of an overcharge, the utility shall credit the customer in the 

amount of overpayment with interest from the date of overpayment by the customer. The rate for 

interest shall be at the appropriate rate determined by the Commission under 83 Ill. Adm. Code 

280.70.” [emphasis added]); Section 9-221 (Municipal taxes) (“If the Commission finds, after a 

hearing, that such supplemental schedule does not correctly specify such additional charge, it 

shall by order require a refund to the appropriate customers of the excess, if any, with interest, in 
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such manner as it shall deem just and reasonable, and in and by such order shall require the 

utility to file an amended supplemental schedule corresponding to the finding and order of the 

Commission.” [emphasis added]); Section 9-222 (Gas Revenue Taxes) (“If the Commission 

finds, after a hearing, that such supplemental schedule does not correctly specify such additional 

charge, it shall by order require a refund to the appropriate customers of the excess, if any, with 

interest, in such manner as it shall deem just and reasonable, and in and by such order shall 

require the utility to file an amended supplemental schedule corresponding to the finding and 

order of the Commission.” [emphasis added]); Section 9-252 (Complaint made to ICC for 

improper charge) (“When complaint is made to the Commission concerning any rate or other 

charge of any public utility and the Commission finds, after a hearing, that the public utility has 

charged an excessive or unjustly discriminatory amount for its product, commodity or service, 

the Commission may order that the public utility make due reparation to the complainant 

therefor, with interest at the legal rate from the date of payment of such excessive or unjustly 

discriminatory amount.” [emphasis added]); 9-252.1 (Billing errors) (“When a customer pays a 

bill as submitted by a public utility and the billing is later found to be incorrect due to an error 

either in charging more than the published rate or in measuring the quantity or volume of service 

provided, the utility shall refund the overcharge with interest from the date of overpayment at the 

legal rate or at a rate prescribed by rule of the Commission.” [emphasis added]); and Section 19-

115(g)(3)(D) (Obligations of alternative suppliers) (“The alternative gas supplier shall provide to 

the customer: … (D) refunds of any deposits with interest within 30 days after the date that the 

customer changes gas suppliers or discontinues service if the customer has satisfied all of his or 

her outstanding financial obligations to the alternative gas supplier at an interest rate set by the 
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Commission which shall be the same as that required of gas utilities…” [emphasis added]).  220 

ILCS 5/8-306(k); 9-221; 9-222; 9-252; 9-252.1; 19-115(g)(3)(D).   

All of these provisions, which reference the awarding of refunds with interest, are 

designed to make the customer whole for excess revenues collected during a designated period, 

similar to the reconciliation provisions of Section 16-108.5 of the Act.  At no time in the 

awarding of refunds with interest under these provisions has the Commission established a rate 

of interest at the utility’s WACC. 

Likewise, the General Assembly has clearly identified those ratemaking instances when 

the application of a specific “return” is appropriate.  For example, in Section 16-108.5, the Act 

provides that electric utilities opting for formula rates shall be entitled to an “investment return 

on pension assets net of deferred tax benefits equal to the utility's long-term debt cost of capital 

as of the end of the applicable calendar year… .”  220 ILCS 5/16-108.5(c)(4)(D).  Thus, in those 

instances when the General Assembly intended to permit a specific “return” on longer-lived 

assets, rather than specifying use of the utility’s weighted average cost of capital, a long-term 

debt return level is specified.  We must assume that, for reconciliation balances and credits, the 

language of Section 16-108.5 would have provided for specific and more permanent return rates, 

possibly including the cost of long term debt, rather than the “interest” reference that exists in 

Section 16-108.5(c)(6).  

In short, applying rules of statutory interpretation that require the Commission to ascribe 

a word’s ordinary and popularly understood meaning (Smith, 212 Ill.2d at 397), construe the 

statute as a whole and consider the word(s) in light of other relevant provisions of the statute 

(County of DuPage v. Illinois Labor Relations Bd., 231 Ill.2d 593, 604, 900N.E.2d 1095 (2008)), 

it is clear that AIC’s conclusion that the utility’s WACC should be applied to reconciliation 
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balances and credits is contrary to a plain reading of both Section 16-108.5 specifically and the 

Act in general.  

B. Ameren Failed to Demonstrate that its WACC is the Appropriate 

Reconciliation Interest Rate. 

 

Another reason why the Commission should reject application of Ameren’s WACC as 

the reconciliation balance interest rate is that the Company once again failed to provide evidence 

that the WACC was the appropriate compensation for the time value (a maximum two-year 

period) of money.  The Company has not demonstrated that reconciliation balances would 

require any new equity financing or other incremental permanent financing by Ameren.  Yet, the 

interest provision recommended by AIC would have consumers pay the Company its weighted 

average cost of capital on any reconciliation amount.  In addition to not being authorized by the 

statute, which calls for simple “interest,” this would result in an excessive interest rate that does 

not represent the actual cost of incremental, new capital needed for the short period of time that 

the reconciliation amount will be outstanding prior to its guaranteed recovery or refund to 

customers under the formula.   

The potential reconciliation amount will not be known until the review of the actual data 

for the revenue requirement for 2012 is presented, and will be set for recovery for the next 

annual rate year.  As such, the known balance will be collected within the year following the 

determination of the reconciliation amount.  This represents a short term obligation (as it can be 

a credit or a charge).  These balances therefore do not require permanent financing by Ameren, 

and should not be expected to require new Ameren common stock issuances or parent company 

equity infusions for financing.  In fact, both of the Ameren formula rate filings to date in Docket 

Nos. 12-0001 and 12-0293 have proposed revenue reductions from the prior year’s applicable 
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revenue requirement.  There is no basis to assume that incremental equity financing will occur in 

connection with the annual revenue reconciliations. The interest rate allowed on the 

reconciliation amounts should not be inflated by treating this regulatory asset like longer term 

rate base assets, as Ameren’s approach would do.  The Company’s WACC is reflective of all of 

its historical financing activities and is not indicative of the incremental cost of new capital the 

Company may incur to finance any future reconciliation balances, which exist for a period of two 

years at the most.  AG/AARP Ex. 1.0 at 16-17. 

Indeed, the weighted average cost of capital advocated by AIC for use as the 

reconciliation interest rate is backward-looking and has nothing to do with the Company’s cost 

of marginal new capital.  AG/AARP Ex. 3.0 at 11.  As noted by AG/AARP witness Brosch, 

Ameren’s WACC simply is not indicative of the Company’s cost to finance the next “marginal” 

dollar of new capital investment, whether such new capital is used to fund reconciliation 

regulatory asset amounts or any other rate base asset.  Id.  From the Company’s perspective, if it 

must finance a regulatory asset associated with reconciliation amounts to be collected from 

ratepayers, it will do so using marginal working capital resources from available internal cash 

flows or from new dollars of short term debt, until more permanent financing is required.  Id. at 

12;  See also  Tr. at 84-85.  AIC witness Nelson agreed that AIC investment that is earning 

Ameren's weighted average cost of capital consists of assets that are included in the rate base and 

have already been financed.  Tr. at 84.  For example, AIC Exhibit 11.1, page 32 of 34, App. 13 

(attached to AIC witness Stafford’s rebuttal testimony) provides detailed information regarding 

AIC’s embedded costs of long term debt and preferred stock.  That exhibit indicates that AIC 

purchased a particular first mortgage bond, issued in 2008, at an interest rate of 9.750.  AIC Ex. 

11.1, at 32, App. 13.  Mr. Nelson agreed that if the Company sought long term debt today, it 



73 
 

would not likely obtain an instrument at a 9.750% interest rate.  Tr. at 79-80. Instead, Mr. Nelson 

confirmed that it would be lower than the 9.750% secured in 2008.  Tr. at 80.   

The point is that AIC’s weighted average cost of capital, includes long term debt and 

preferred stock at significantly higher interest rates than today’s short-term interest rates
22

 and is 

not representative of the costs of financing the Company would experience today or in the future.  

Assuming a scenario in which AIC seeks to access the capital markets for purposes of financing 

reconciliation balances, this combined higher rate of interest is simply more expensive for 

ratepayers (and for the Company in reconciliation refund scenarios) and not representative of the 

short-term nature of the maximum two-year revenue lag between when actual costs for a 

particular 12-month period are incurred and the reconciliation of those amounts in rates.   

AG/AARP witness Brosch recommended that a short term debt interest rate should be 

used for purposes of reconciliation credits and charges, recognizing Ameren’s ability to access 

credit markets at favorable cost rates to finance short term asset investments.  For example, the 

average cost of short term debt to Ameren Corporation was only 2.3% in 2011.   AG/AARP Ex. 

10 at 17.  Both Staff and CUB witnesses likewise endorsed use of a short term debt interest rate 

on reconciliation balances.  Moreover, reconciliation interest should represent some reasonable 

estimate of what it costs the utility to finance marginal or incremental new capital requirements.  

So the relevant cost measure is not the utility’s historical embedded capital costs, such as the 

WACC, which as noted above includes the cost of long term debt and equity for all of the prior 

years in which debt was issued and is still outstanding.  The use of a short term debt reflects the 

fact that the reconciliation balances can be either positive amounts that require incremental 

financing until recovered from customers or negative amounts that provide capital from 

                                                           
22

  Mr. Brosch testified that the average cost of short term debt to AIC in 2011 was 2.3%.  AG/AARP Ex. 1.0 

at 17. 
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customers until refunded through rates.  As noted by AG/AARP witness Brosch, the only 

relevant cost of capital in setting an interest rate for future reconciliation balances is a future-

looking rate of interest.  AG/AARP Ex. 3.0 at 11. 

The reconciliation parameters outlined in the new statute support the view that any need 

to finance reconciliation balances will be short-term in nature.  Section 16-108.5 contains a two-

year timing lag between when costs are incurred and when they are fully reconciled and 

recovered.  The statute recognizes that this is a modest lag, and expressly provides for interest, 

which is generally acknowledged as the way to compensate for the time value of money.  By 

contrast, the WACC is intended to compensate investors for funds used for long-lived rate base 

infrastructure investment costs.    Reconciliation balances could include unrecovered expenses 

and/or infrastructure return on investment costs.  Principles of ratemaking under Article IX of the 

Act do not permit utility recovery of a return on unrecovered expenses per se.  It would be 

inappropriate to apply the WACC to this two-year revenue lag. The drafters of Section 16-108.5 

did not provide for a “return” as applicable to pension assets and clearly did not specify using the 

WACC on the reconciliation balance. 

In sum, the scheme built into Section 16-108.5 contains this two-year timing lag between 

when costs are incurred and when they are fully reconciled and recovered.  The statute 

recognizes that this is a modest lag, and expressly provides for interest, which is generally 

acknowledged as the way to compensate for the time value of money.  By contrast, the WACC is 

intended to compensate investors for the cumulative, historical permanent financing supporting 

Plant in Service and other long-lived infrastructure investment that is included in rate base.    It 

would be inappropriate to apply the WACC to the short-term reconciliation two-year revenue 

lag. The drafters of Section 16-108.5 did not provide for a “return” as applicable to pension 
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assets and clearly did not specify using the WACC on the reconciliation balance.  The 

Company’s WACC is reflective of all of its historical financing activities and is not indicative of 

the incremental cost of new capital the Company may incur to finance any future reconciliation 

balances.   For all of the reasons, the Commission got it right in its 12-0001 Order when it 

approved the use of a short-term interest rate for reconciliation balances and credits.  That rate 

should be retained going forward. 

  3. Average or Year-End Capital Structure 

 

IX. OTHER 

 A. Resolved or Uncontested Issues 

  1. Original Cost Determination 

  2. Uncollectibles Expense 

  3. Coordination with Docket No. 12-0001 

  4. AFUDC Rate – Plant Balances 

  5. Reporting of Plant Additions Pursuant to Section 16-108.5(b) 

  6. Income Taxes – Interest Synchronization 

  7. Gross Revenue Conversion Factor 
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X. CONCLUSION 

WHEREFORE, the People of the State of Illinois respectfully request that the 

Commission enter an order consistent with the recommendations made in this Brief.  

Respectfully submitted, 
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