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MOTION TO STRIKE OR IN THE ALTERNATIVE FILE A RESPONSE INSTANTER 
 

 Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, in accordance with the ruling of the administrative law judge, 

submits this Response to United States Steel Corporation’s Motion to Strike or in the 

Alternative for Leave to File a Response Instanter and respectfully requests that the 

motion be denied and the Response filed by United States Steel on September 11, 

2012, be stricken from the record.  In support thereof, Staff states as follows: 

Background 

 Prior to the initiation of this Docket, Staff and United States Steel Corporation 

(“USS” or “the Company”) regularly communicated through written correspondence and 

meetings over a year-long period regarding the subject matter of this proceeding.  See 

generally Staff Exhibit 1.01, Attachment A.  This written correspondence, as well as 

reports and other documentation, were attached to the pre-filed Direct Testimony of 

Darin Burk, Staff Exhibit 1.0, as Staff Exhibit 1.01.  All of Mr. Burk’s testimony and all of 
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its attachments were available for USS counsel to examine and respond to immediately 

upon filing on e-Docket.  An evidentiary hearing was held on March 22, 2012, and all 

Staff exhibits were admitted into evidence.1  Tr. at 17.  Mr. Burk was sworn and 

presented for cross examination.  Id. at 7, 18.  Counsel for USS conducted a thorough, 

competent and extensive cross examination.  Id. at 19-83.  Contrary to USS’s assertion 

in its Motion to Strike, at the end of the hearing the record was not marked heard and 

taken, and the matter was continued generally.  Tr. at 96.  A briefing schedule was set, 

and the parties filed both Initial and Reply Briefs.  USS took exception to a portion of 

Staff’s Reply Brief, and filed its Motion to Strike or in the Alternative for Leave to File a 

Response Instanter on September 11, 2012.  On that same date, without leave of the 

administrative law judge, USS filed its response to Staff’s Reply Brief instanter. 

Argument 

 Due process requirements of administrative proceedings afford the parties “the 

opportunity to be heard, the right to cross-examine adverse witnesses, and impartiality 

in ruling upon the evidence.”  Abrahamson v. Illinois Dept. of Professional Regulation, 

153 Ill.2d 76, 95 (1992).  The applicable Rule of Practice before the Commission, Rule 

200.800(c), provides that: “[p]arties and the Staff shall not raise an argument in their 

reply briefs that is not responsive to any argument raised in any other party's or the 

Staff's opening brief.” 83 Ill. Adm. Code 200.800(c).  In this proceeding, Staff complied 

with all due process requirements and Commission rules.  Here, of course, the Staff  

responded to an assertion in USS’s Initial Brief that its facilities were not distribution 

                                                 
1
 During the evidentiary hearing, all Staff Exhibits were admitted with the exception of certain objected-to 

portions, which were not inclusive of the materials at issue here.  USS’s oral objection to those unrelated 
portions was later denied. See Tr. at 12 -17; see also Notice of Administrative Law Judge’s Ruling of June 
7, 2012. 
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facilities by citing to record evidence that experts retained by the company had offered 

the exact opposite opinion2.  As the evidence in question had been on file for 

approximately 15 months prior to the filing of Initial Briefs, USS’s claim of prejudice and 

deprivation of due process is somewhat baffling.  USS is essentially complaining here 

that Staff failed to ignore record evidence in its Reply Brief that USS  ignored in its 

evidentiary case and now finds damaging to its contrary claim in its Initial Brief.  

The record clearly shows that USS was afforded ample due process in 

accordance with the laws of the State of Illinois.  In this matter, Staff pre-filed testimony 

with attached exhibits, specifically including Mr. Burk’s direct testimony and the attached 

reports from experts hired by USS advocating a particular position; namely, that certain 

gas pipelines at the USS Granite City Works (“GCW”) facility are distribution lines.  An 

evidentiary hearing was held on March 22, 2012, at which USS was present with 

counsel.  Tr. at 5. At the hearing, all pre-filed Staff Exhibits and their attachments were 

entered into evidence.  Id. at 17.  Also at the hearing, Mr. Burk was offered for, and 

subjected to, extensive cross-examination by USS.  Id. at 18.  USS had a full 

opportunity to cross-examine Mr. Burk on the entire breadth and scope of his testimony, 

including the exhibits filed by Mr. Burk, and attachments thereto, and moreover USS 

took full advantage of that opportunity.  In fact, for three transcript pages, USS cross-

examined Mr. Burk on other materials contained in Staff Exhibit 1.01.  Tr. at 40-42.  The 

fact that USS failed to cross-examine the record evidence in question here neither 

negates that evidence, nor removes it from the record.  USS was afforded ample 

opportunity to address all of the evidence entered by Staff, including after testimony was 

                                                 
2
 Not only were the reports attached to Staff’s Direct Testimony as Ex. 1.01, but they also were included 

as a portion of Appendix A, attached to the Staff Report filed on e-Docket on November 15, 2010.  
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pre-filed on the Commission’s e-Docket and during the evidentiary hearing.  In fact, the 

entire proceeding, including the briefing process, constituted USS’s opportunity to 

address this evidence.  USS failed to do so – the Company simply missed its chance to 

attempt, not only in testimony but also in cross examination, to contradict its own 

experts. 

 Interestingly, at no point in its motion to strike did USS address the fact that its 

counsel did, indeed, cross-examine Mr. Burk in this matter.  Instead, USS argues that 

since a position taken by Staff in a Reply Brief was not presented in its Initial Brief, 

those portions of Staff’s Reply Brief should be stricken.  USS’s argument is a 

mischaracterization of the Commission’s Part 200.80(c).  Reply briefs must be 

responsive to opposing parties’ initial briefs.  The rule does not prohibit a new argument 

appearing in a reply brief which is responsive to arguments in an initial brief.  Indeed, if 

the rule did prohibit this, reply briefs would be unnecessary.  USS’s argument seems to 

rest solely upon this mischaracterization of Part 200.80, despite the fact that the name 

“Reply Brief” clearly indicates the document is designed to afford Staff the opportunity to 

reply to arguments made in USS’s Initial Brief.  It is entirely appropriate for Staff to 

utilize their Reply Brief as a vehicle to respond to arguments set forth by USS in their 

Initial Brief.  In a situation such as this, where the Company took a position in its Initial 

Brief directly contrary to a position reflected within the record evidence, it is entirely 

proper for Staff to point out the inconsistency and ask that the Administrative Law Judge 

and Commission take note of that glaring discrepancy.   

 USS argues that the actions taken by Staff here are similar to those taken in a 

previous Docket, where the Commission indicated that the previous proceeding violated 
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fundamental fairness and denied due process.  Motion to Strike at 2.  USS’s motion 

makes note of Docket No. 94-0066, in which the Staff in that case proposed substantive 

modifications to the Illinois Department of Energy and Natural Resources’ Statewide 

Electric Utility Plan during the briefing process that were not made earlier during 

evidentiary proceedings.  In re Adopt a Comprehensive Elec. Energy Plan, Order, No. 

94-0066, 1995 WL 111258 (Ill.C.C. Feb. 23, 1995).  In its decision, the Commission 

afforded no weight to revisions to the plan proposed for the first time in Staff’s brief, 

finding that those revisions were not tested on cross-examination and witnesses had no 

opportunity to respond to them.  Id. at 98.  This is completely inapposite to the situation 

here, where the reports cited in Staff’s Reply Brief not only originated with USS but also 

were contained in the Staff Report initiating the proceeding as well as Staff’s Direct 

Testimony to which the Company had a full opportunity to respond, and to test on cross-

examination.  USS never attempted to strike the reports from the record; it also failed 

entirely to address those matters on cross-examination and only now, at the briefing 

stage, does it act to address evidence that the Company was given notice of as early as 

November 2010. 

Putting the matter in its simplest terms, USS took a position in its Initial Brief in 

contradiction to its own experts’ reports – in evidence since almost the inception of the 

proceeding – and Staff pointed out that obvious contradiction in its Reply Brief.  Staff did 

not make new proposals in briefing, as was the case in Docket No. 94-0066.  Rather, 

Staff merely cited to the record evidence in its Reply Brief.  Perhaps unsurprisingly, 

USS did not provide citations any federal or Illinois case law, or Commission decisions, 

where portions of briefs were stricken for citing to record evidence.  Indeed, the 
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Company could not do so because citing to evidence in the record as a means of 

responding to errors in the other party’s initial brief is entirely appropriate and arguably 

the purpose behind permitting reply briefs. 

 It is not the responsibility of Staff to speculate as to what future position USS 

might take on the classification of its lines in its efforts to avoid imposition of 

jurisdictional regulation under the Pipeline Safety Act.  However, prior to initiation of this 

Docket, USS provided Staff with reports of experts classifying USS’s lines as 

distribution lines.  Those reports were appropriately attached to Staff’s testimony and 

entered into evidence.  In its Initial Brief, USS conceded that jurisdiction would exist if 

the system contained distribution lines.  At no point did Staff argue or allege that USS 

conceded jurisdiction.  It is entirely appropriate for Staff to point out that a concession 

on one point in conjunction with a concession on another point would lead to a legal 

conclusion that jurisdiction exists.  That is what this proceeding is all about. 

 In the alternative, it is worth noting that while USS filed a motion to strike a 

portion of Staff’s Reply Brief, it did not move to strike the actual evidence to which Staff 

appropriately cited.  Regardless as to whether the motion to strike is granted, the 

evidence remains in the record and due process requires, as USS has noted, that an 

impartial ruling be made upon the evidence3.  The evidence, which contradicts USS’s 

claim in its Initial Brief that these are not distribution lines, remains in the record for the 

administrative law judge and the Commission to weigh appropriately in determining 

whether or not USS is subject to jurisdiction as asserted by Staff.  

 

                                                 
3
 United States Steel Corporation’s Motion to Strike or in the Alternative for Leave to File a Response 

Instanter, at 2. (Citing Gigger v. Board of Fire & Police Commnrs. of East St. Louis, 23 Ill.App.2d 433, 439 
(4th Dist. 1960). 
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Conclusion 

 Staff utilized its Reply Brief to respond appropriately to USS’s argument in its 

Initial Brief that jurisdiction does not exist, by citing to the contrary record evidence in 

this matter. Accordingly, no portion of Staff’s brief should be stricken due to USS’s 

complaint regarding that perfectly appropriate observation.  USS has been afforded full, 

fair and ample due process in this proceeding.  USS’s failure to address on cross-

examination or in any other part of their case the record evidence it now finds so 

objectionable is no reason to strike any portion of Staff’s Reply Brief, nor is it a reason 

to give USS an opportunity to file a Response instanter. 

 

 WHEREFORE Staff of the Illinois Commerce Commission, by and through their 

undersigned attorneys, respectfully requests that United States Steel Corporation’s 

Motion to Strike or in the Alternative for Leave to File a Response Instanter be denied, 

that the Response of United States Steel Corporation to Commission Staff’s Reply Brief 

be stricken, and for other further relief as the administrative law judge deems 

appropriate and just. 

       Respectfully submitted, 

            
       KELLY A. ARMSTRONG 
       KIMBERLY J. SWAN 
       MATTHEW L. HARVEY  
       Counsel for the Staff of the Illinois 
       Commerce Commission 
September 26, 2012 
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