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 The People of the State of Illinois, by Lisa Madigan, Attorney General (“the People” or 

the “AG”), submit the following Reply Brief in opposition to the request of Commonwealth 

Edison Company (“ComEd” or “the Company”) for a waiver of liability to its customers for 

damages associated with the numerous outages experienced by Illinois residents in the summer 

of 2011. 

I. ALL PARTIES AGREE THAT THE COMMISSION MUST APPLY SECTION 16-

125(E) AS WRITTEN. 

 Section 16-125(e) of the Public Utilities Act (“PUA”) provides that when 30,000 

customers are without power for at least four hours, “the utility shall be responsible for 

compensating customers.”  220 ILCS 5/16-125(e).  In the summer of 2011, literally millions of 

Illinois residents lost power and hundreds of thousands of ComEd customers were without power 

for at least four hours, some multiple times.   While the threshold for statutory liability to attach 

is 30,000 customers out for at least four hours, more than 256,000 customers were without 

electricity for more than 24 hours (1,440 minutes) following the July 11
th

 storm, and more than 

76,600 customers were without electricity for more than 24 hours following the June 21
st
  storm.  

See Appendices D and B, respectively, attached to ComEd‟s Petition. Yet, in its Initial Brief, 

ComEd argues that (1) the statute does not apply to the summer 2011 outages because no one 

single interruption left 30,000 customers without electricity at the same time, and (2) even if it 

did, the weather was so severe that enough outages should be excluded from the total number of 

outages so that the threshold 30,000 customer outages is not reached.     

 The Staff of the Commerce Commission (“Staff”) filed an Initial Brief and the City of 

Chicago and the Citizens Utility Board filed a joint Initial Brief.   These parties, as well as the 

People, maintain that Section 16-125(e) does apply to the 2011 outages notwithstanding that no 

single interruption or incident resulted in 30,000 customers being out of service.  All parties 



 

 

agree that the Commission must first apply the words of the statute as written, but they disagree 

about the actual meaning of the statutory language.   

 The words of Section 16-125(e) are straightforward: 

In the event that more than either (i) 30,000 (or some other number, but only as provided 

by statute) of the total customers … of an electric utility are subjected to a continuous 

power interruption of 4 hours or more that results in the transmission of power at less 

than 50% of the standard voltage, or that results in the total loss of power transmission, 

the utility shall be responsible for compensating customers affected by that interruption 

for 4 hours or more for all actual damages, which shall not include consequential 

damages, suffered as a result of the power interruption. 

 

ComEd makes much of the portion of the statute that uses the singular form of the word 

“interruption” in describing when a customer is eligible for compensation.  ComEd Ini. Br. at 3, 

10-15.  Specifically, ComEd argues that the statutory language that customers that “are subjected 

to a continuous interruption of 4 hours or more” means that there must be a single interruption 

that affects at least 30,000 customers.  Id.  The language of the statute does not support ComEd‟s 

view.   

 Section 16-125(e) premises liability on how many customers experience a power 

interruption (30,000) and for how long (at least 4 hours).  If the General Assembly meant to limit 

liability to cases where there is a single interruption or incident leading to at least 30,000 

customers being out of service, the statute would read:   

In the event that a single continuous power interruptions results in the transmission of 

power at less than 50% of the standard voltage, or results in the total loss of power 

transmission affecting more than 30,000 customers of an electric utility for 4 hours 

or more, the utility shall be responsible for compensating customers affected by that 

interruption for 4 hours or more for all actual damages. 

This is not the language of the statute, however.  ComEd‟s position requires that the statute be 

rewritten, and should be rejected. 



 

 

 The statute as written both makes sense and conforms to the rules of English grammar.  

The General Assembly used a threshold number of customers that must be without service for 

four hours for the utility to be subject to a claim for compensation for actual damages.  This is a 

reasonable approach to measuring the effect of service interruptions on Illinois residents and 

businesses and to provide an incentive to the utility to properly maintain its system to avoid 

widespread power interruptions.  Once that threshold number of customers is defined, English 

grammar requires that each customer be subject to “a continuous power interruption.”  

Otherwise, if the plural were used (“subjected to continuous power interruptions”), the statute 

would be internally inconsistent because a “continuous” power outage experienced by a 

customer cannot mean more than one power outage or it would not be continuous.  Using the 

plural would imply that each customer could aggregate the power interruptions that affected 

him/her to reach the four hour threshold, while at the same time requiring that the interruptions 

be “continuous.”   ComEd‟s view of the statute requires the Commission to turn the phraseology 

of the statute inside-out and ignores basic grammar.  It should be rejected. 

 The rules of statutory construction are not in dispute.  The Commission must apply 

Section 16-125(e) in accordance with its plain language.  Sheffler v. Commonwealth Edison Co., 

2011  IL 110166 at para. 77; 955 N.E.2d 110 (2011); Hadley v. Illinois Dept. of Corrections, 224 

Ill.2d 365, 371 (2007).   See People‟s Ini. Br. at 9; ComEd Ini. Br. at 12. The General Assembly 

used the number of customers (30,000) and the duration of the interruptions (4 hours) as the 

threshold factors in order for customers to seek damages for service interruptions.  ComEd‟s 

attempt to parse the language of the statute to add another requirement, i.e. that only one incident 

give rise to the 30,000 customer interruptions, is not consistent with the plain language of the 



 

 

statute or its clear meaning.  The Commission should reject ComEd‟s position that the statute 

only applies when a single incident leads to 30,000 experiencing an interruption in service.   

 ComEd also takes issue with the portion of Section 16-125(e) and (f) that provides that 

“Loss of revenue and expenses incurred in complying with this subsection may not be recovered 

from ratepayers.”   While acknowledging that “Illinois law recognizes that a reasonable and 

prudent balance must be stricken between reliability, and rates and costs,” ComEd would ignore 

the very balance adopted by the General Assembly and written into the statute – a balance that 

requires the electric distribution utility to compensate customers for actual damages caused by 

widespread and sustained power outages that could have been prevented.  See ComEd Ini. Br. at 

11.   ComEd produced no evidence about the size of the damages that might be claimed, leaving 

the Commission with no bases to conclude that the balance struck by the General Assembly in 

Section 16-125(e) is unreasonable or would be confiscatory.  See Tr. at 23 (ComEd witness 

Guerra “would have to speculate” about the dollars claimed for storm damage).   

 ComEd further asserts that if the Commission does not limit liability under the statute to 

outages resulting from a single incident, it will expose utilities to “strict liability.”  ComEd Ini. 

Br. at 11.  Strict liability is defined as fault or liability without fault.  See Olle v. C House Corp., 

2012 Ill.Ap.1
st
, 110427, 967 N.E.2d 886 (March 23, 2012)(the Dramshop Act imposes strict 

liability because it is not based on fault).   Although the statute does not use the term negligence 

or other terms associated with “fault,” liability can be waived if the Company shows that the 

damage was “preventable.”  220 ILCS 5/16-125(e)(1)(liability can be waived for unpreventable 

weather damage).
1
  This recognizes the Company‟s responsibility for conditions that can give 

                                                 
1
 Section 16.125(e) authorizes a waiver in other circumstances where damage is caused by non-utility circumstances, 

including:    (2) Customer tampering.   (3) Unpreventable damage due to civil or international unrest or animals.   

(4) Damage to utility equipment or other actions by a party other than the utility, its employees, agents, or 

contractors.  



 

 

rise to widespread interruptions.  Because ComEd, as owner and operator of the distribution 

system is the only party that can take action to prevent or minimize widespread outages, 

requiring the utility to show that widespread service outages were “unpreventable” implies an 

element of fault (failure to act to prevent loss) when liability attaches.  This is not strict liability.    

See American Family Mut. Ins. Co. v. Albers, 407 Ill.App.3d 569, 573, 943 N.E.2d 791 (3d Dist. 

2011) (the law provides relief from harsh consequences of strict liability by providing a defense 

where an owner acted with reasonable care in restraining an animal involved in an accident and 

did not know of the animal's escape). 

 ComEd also argues that the statute as applied by the People, the Staff, the City of 

Chicago and the Citizens Utility Board (to more than a single incident resulting in 30,000 

customers out of service for four or more hours) would make it responsible for the effects of 

weather conditions.   ComEd Ini. Br. at 23-24.   ComEd‟s argument should be rejected for the 

simple reason that it ignores the entirety of Section 16-125(e).  The statute includes a general 

statement of liability and conditions that must be met for a waiver of general liability.  It is 

disingenuous to argue that the statute makes ComEd strictly liable for weather conditions while 

ignoring the very waiver provision at issue in this docket:  was the damage due to weather 

preventable.  220 ILSC 5/16-125(e)(1). 

 ComEd argues that it cannot be responsible for widespread outages resulting from storms 

because numerous, separate specific “causes” led to each outage, such as contact with one tree 

on one block and contact with another tree on another block.  However, a distribution utility such 

as ComEd is fundamentally responsible for maintaining customers‟ connection to the grid in 

small sets based on distribution plant that serves relatively small groups of customers.  As Staff 

witness Rockrohr pointed out, “[n]o single outage on individual primary voltage distribution 

                                                                                                                                                             
 



 

 

circuits could result in an interruption of service to more than 30,000 ComEd customers because 

none of these distribution circuits supply that many customers.”  Staff Ex. 1.0 at 14.  Indeed, 

even the damage the ComEd witness O‟Connor discusses in his testimony affected fewer than 

30,000, with one set of outages affecting “several thousands of customers,” one affecting 22,000, 

and one affecting between 29,000-30,000.  ComEd Ex. 6.0 at 7-8.  Clearly, it is close to 

impossible for damage to a single piece of distribution equipment to put “at least 30,000” 

customers out of service.  ComEd‟s labored view of the statute would frustrate the objective of 

the statute and render it ineffective, violating one of the basic tenets of statutory construction.  

See, e.g.,  People v. Jones, 223 Ill.2d 569, 580-581 (2006) (“courts should consider the statute in 

its entirety, keeping in mind the subject it addresses and the legislature's apparent objective in 

enacting it.”) 

  The statute holds the utility liable for weather conditions unless the damage was 

unpreventable.  Factors, such as maintenance and the deployment of appropriate storm-hardening 

equipment influence whether weather conditions will result in widespread, but preventable 

outages.  This reflects an appropriate policy to protect the public while holding utilities 

responsible for widespread outages and damages they could have prevented. 

 ComEd further argues that the statute “does not generally repeal the common law rule, or 

invalidate any utility‟s exculpatory tariffs.”  ComEd Ini. Br. at 23.  This argument must be 

rejected.  First, the Commission is a creature of the General Assembly, and derives its powers 

solely from the Public Utilities Act.  Business and Professional People in the Public Interest v. 

Illinois Commerce Commission, 146 Ill.2d 175, 195 (1991)(“The Commission is an 

administrative agency whose power is derived from the legislature.”).  Further, even if the 

Commission could apply the common law (which it cannot), when the General Assembly enacts 



 

 

a statute to address a situation or to establish rights and obligations, the statute supersedes 

common law to the extent they are inconsistent.  E.g.,  In Re Scarlett Z.-D, 2012 Ill.App.2d 

120260, 2012 WL 3757370 at 8 (8/30/12).  In addition, a tariff is invalid to the extent that it is 

contradicted by statute because a private company – even a utility – cannot repeal state statute by 

adopting a tariff or rule or practice.  Associated Press v. FCC, 448 F.2d 1095, 1103 (D.C. Cir. 

1971)(“We recognize, however, that an agency has the power and in some cases the duty to 

reject a tariff that is demonstrably unlawful on its face. Thus, an agency will reject a tariff that 

conflicts with a statute, agency regulation or order, or with a rate fixed in a contract sanctioned 

by statute; similarly, a tariff will be rejected if it is unlawful without prior agency approval, and 

approval has not been obtained.”).  ComEd‟s assertions to the contrary are simply incorrect 

statements of law.   

II. SECTION 16-125 IS INTERNALLY CONSISTENT IN ITS USE OF THE WORD 

“INTERRUPTION” AS DEMONSTRATED BY COMED’S ANNUAL PART 411 

REPORTS. 

ComEd argues that the language of subsection (j) of Section 16-125 somehow supports its 

view that the statute only covers situations where damage or failure of a single piece of 

equipment results in at least 30,000 customers losing power for at least four hours.  ComEd Ini. 

Br. at 17.  Without citation or quotation of specific language, ComEd asserts that if the word 

“interruption” in Section 16-125(j) referred to all losses of service from a common storm, the 

reporting would be “an exercise in futility.”  Id.  First, the Part 411 Reports filed by ComEd 

contain a listing of thousands of outages in Appendix 2, divided by operating region.  This list 

enables local residents and governments to track the reliability performance in their areas and 

enables the public and the utility to analyze its reliability.  This is not an “exercise in futility” and 

demonstrates the importance the General Assembly and the Commission place on assessing all 

service interruptions without regard to whether they affect 30,000 customers or 10 customers.    



 

 

Second, Subsection (j)
 2

 requires records “detailing information on each instance of transmission 

of power at less than 50% of the standard voltage, loss of power, or power fluctuation.”  Section 

411.200(a) of the Commission‟s rules require that:  “Electric utilities with 1,000,000 or more 

customers must maintain service records detailing information on each interruption that affects 

10 or more customers or power fluctuations that affect 30,000 or more customers.”  83 Ill. 

Admin. Code 411.200(a).   The fact that the utility must regularly maintain records on each 

service interruption that affects at least 10 customers is not inconsistent with the People‟s, Staff‟s 

and Chicago/CUB‟s view of Section 16-125(e), but supports it by demonstrating the General 

Assembly‟s concern that virtually all power interruptions be subject to reporting and analysis. 

 The Commission should reject ComEd‟s argument that Section 16-125(e) only applies to 

a single outage that affects at least 30,000 and conclude that Section 16-125(j)‟s focus on outages 

                                                 
2
    Section 16-125 (j) provides: The Commission shall by rule require an electric utility to maintain service records 

detailing information on each instance of transmission of power at less than 50% of the standard voltage, loss of 

power, or power fluctuation (as defined in subsection (f)), that affects 10 or more customers. Occurrences that are 

momentary shall not be required to be recorded or reported. The service record shall include, for each occurrence, 

the following information:  

        (1) The date.  

        (2) The time of occurrence.  

        (3) The duration of the incident.  

        (4) The number of customers affected.  

        (5) A description of the cause.  

        (6) The geographic area affected.  

        (7) The specific equipment involved in the   

     fluctuation or interruption.   

        (8) A description of measures taken to restore   

     service.   

        (9) A description of measures taken to remedy the   

     cause of the power interruption or fluctuation.  

         (10) A description of measures taken to prevent   

     future occurrence.  

         (11) The amount of remuneration, if any, paid to   

     affected customers.  

         (12) A statement of whether the fixed charge was   

     waived for affected customers.  

     Copies of the records containing this information shall be available for public inspection at the utility's offices, 

and copies thereof may be obtained upon payment of a fee not exceeding the reasonable cost of reproduction. A 

copy of each record shall be filed with the Commission and shall be available for public inspection. Copies of the 

records may be obtained upon payment of a fee not exceeding the reasonable cost of reproduction.  

 



 

 

affecting as few as 10 customers demonstrates the General Assembly‟s concern that virtually all 

service interruptions be reported and analyzed. 

III. THE RECORD IS DEVOID OF EVIDENCE ABOUT THE AMOUNT OF 

DAMAGES COMED WOULD PAY IF CONSUMERS COULD ASSERT CLAIMS 

AND RECOVER DAMAGES. 

 ComEd argues that it the requested waiver is not allowed, it will suffer “crippling 

sanctions.”  ComEd Ini.Br. at 4, 23.   Liability under Section 16-125(e) is not a “sanction.”  It is 

the imposition of liability under the circumstances described in the statute:  4 hour outages 

affecting 30,000 or more customers.  Customers must submit claims, and damages are limited to 

“all actual damages, which shall not include consequential damages, suffered as a result of the 

power interruption.”  220 ILCS 5/16-125(e).  The statute is not punitive or criminal and does not 

impose sanctions.  Rather, it allocates risk and responsibility for damages caused by widespread 

electric service interruptions. 

ComEd also creates a parade of horribles that would result if the statute were applied as 

written.  For example, it could “force utilities to grapple with endless streams of claims that will 

occur every year.”  ComEd Ini. Br. at 11.  However, the statute has been in place 15 years, and to 

date ComEd has not paid one penny in compensation.  Tr. at 23.  While ComEd has certainly 

spent significant sums on this litigation, it did not offer any quantification or estimate of its 

liability in pre-filed testimony, and on cross-examination, ComEd witness Guerra did not know 

how many claims had been made for storm related damages.  Tr. at 23.   Neither ComEd nor the 

Commission has any factual basis to project how many or what sized claims for damages can be 

expected to be submitted to ComEd.   

 ComEd further claims that it would somehow be “unconstitutional” if Section 16-125(e) 

were not limited to situations where a single incident gave rise to 30,000 customer outages.  

ComEd Ini. Br. at 20.  This argument has no relevance to this waiver request.  The Court‟s 



 

 

response to a confiscation argument in Monarch Gas v. Illinois Commerce Commission, applies 

here as well: 

In Sprague, our supreme court held that base rates which do not produce income 

sufficient to meet the operating expenses of a public utility are confiscatory. (Emphasis 

added.) ( Sprague, 390 Ill. at 562-63, 62 N.E.2d at 432.) In other words, under Sprague, 

an ICC order would be “confiscatory” only where it sets the base rate at such a low level 

that the utility is unable to pay its operating expenses. Because Monarch has presented no 

such evidence (i.e., that its rates are insufficient to meet operating expenses), Sprague has 

no application whatsoever to this case. 

 

261 Ill.App.3d 94, 98-99, 633 N.E. 2d 1260 (1994).  ComEd has offered no evidence to indicate 

what it would pay if the waiver is denied.  The court similarly rejected the utility‟s due process 

argument that it was entitled to recover “reasonable and prudent costs” as without foundation.
3
    

Constitutional concerns are only involved when the utility is deprived of the ability to cover 

operating expenses.  The Supreme Court stated in Duquesne v. Barasch, 488 U.S. 299, 307-308, 

109 S. Ct. 609 (1989), “A rate is too low if it is so unjust as to destroy the value of [the] property 

for all the purposes for which it was acquired, and in so doing practically deprive[s] the owner of 

property without due process of law.” (Internal quotation marks excluded).
4
   Rates are not being 

set in this docket, and the effect of applying Section 16-125(e) to the 2011 summer storm 

                                                 
3
 The Court said:  “While the costs incurred by Monarch may well be „reasonable and prudent,‟ the ICC's 

decision not to allow Monarch to recover them does not offend due process. Monarch has cited no case, nor can we 

find any, that would support its argument that the ICC order entered in the instant case is violative of due process. In 

short, we are completely unpersuaded by Monarch's bare assertion that the ICC order violates due process.  261 Ill. 

App.3d at 99. 
 

4
  The Court continued:  “FPC v. Natural Gas Pipeline Co., 315 U.S. 575, 585, 62 S.Ct. 736, 742, 86 L.Ed. 

1037 (1942) (“By long standing usage in the field of rate regulation, the „lowest reasonable rate‟ is one which is not 

confiscatory in the constitutional sense”); FPC v. Texaco Inc., 417 U.S. 380, 391-392, 94 S.Ct. 2315, 2392, 41 

L.Ed.2d 141 (1974) (“All that is protected against, in a constitutional sense, is that the rates fixed by the 

Commission be higher than a confiscatory level”). If the rate does not afford sufficient compensation, the State has 

taken the use of utility property without paying just compensation and so violated the Fifth and Fourteenth 

Amendments. As has been observed, however, “[h]ow such compensation may be ascertained, and what are the 

necessary elements in such an inquiry, will always be an embarrassing question.” Smyth v. Ames, 169 U.S. 466, 546, 

18 S.Ct. 418, 433-434, 42 L.Ed. 819 (1898). See also Permian Basin Area Rate Cases, 390 U.S. 747, 790, 88 S.Ct. 

1344, 1372, 20 L.Ed.2d 312 (1968) (“[N]either law nor economics has yet devised generally accepted standards for 

the evaluation of rate-making orders”). 
 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1974127211&ReferencePosition=2392
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1974127211&ReferencePosition=2392
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1898180081&ReferencePosition=433
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1898180081&ReferencePosition=433
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1968139821&ReferencePosition=1372
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1968139821&ReferencePosition=1372


 

 

outages on ComEd‟s total revenues and costs is far from clear.  Other than ComEd‟s general 

assertion of “staggering unrecoverable losses”,
 5

 there is no evidence in the record to indicate the 

size of ComEd‟s liability should the Commission reject its waiver request.  ComEd‟s purported 

constitutional concerns have no bearing on the application of Section 16-125(e) or on ComEd‟s 

waiver request. 

IV. THE COMMISSION SHOULD DISREGARD THE TESTIMONY OF PHILIP 

O’CONNOR ABOUT WHAT THE LEGISLATURE INTENDED WHEN 

SECTION 16-125(E) WAS DRAFTED AND ADOPTED. 

 ComEd cites the testimony of Philip R. O‟Connor to suggest that the General Assembly 

was only concerned about “large scale man-made failures” when it enacted Section 16-125(e).  

ComEd Ini. Br. at 9-10.  While Mr. O‟Connor admitted that he was a lobbyist during the time the 

legislation was enacted, he could not remember whether he represented ComEd or some other 

utility or client.  Tr. at 740 (July 12, 2012).  He testified that he was with a major accounting and 

consulting firm (Coopers and Lybrand) and was deeply involved in efforts that resulted in the 

1997 Illinois legislation restructuring the electric industry (separating distribution from 

generation functions and ownership).    Tr. at 738-739.  The Illinois Electric Service Customer 

Choice and Rate Relief Act of 1997 was an extensive rewriting of the Public Utilities Act as it 

relates to the electric industry, and Section 16-125(e) was a small part of that effort.  See P.A. 

90-561 creating Article XIV of the PUA. Yet, ComEd (which may or may not have been his 

client) now offers Mr. O‟Connor‟s recollection 15 years after the fact to suggest what the 

General Assembly was concerned about and intended to do in enacting Section 16.125(e). 

 The Commission should reject all of ComEd‟s references to the recollections or 

suggestions Mr. O‟Connor now presents on behalf of ComEd.   Both the United States Supreme 

                                                 
5
 ComEd cites Mr. O‟Connor‟s testimony which simply refers to “potentially devastating financial harm.”  ComEd 

Ex. 6.0 at 11.  Its citation to Mr. Shlatz testimony does not address financial harm.  ComEd Ini. Br. at 24. 



 

 

Court and the Illinois courts have consistently rejected as unreliable and self-serving the 

testimony of industry lobbyists when interpreting a statute.
6
   For example, in Exxon Mobil Corp. 

v. Allapattah Services, Inc., the United States Supreme Court stated that “judicial reliance on 

legislative materials like committee reports, which are not themselves subject to the requirements 

of Article I, may give unrepresentative committee members--or, worse yet, unelected staffers and 

lobbyists--both the power and the incentive to attempt strategic manipulations of legislative 

history to secure results they were unable to achieve through the statutory text.”  545 U.S. 546, 

568-569 (2005).  Courts are loath to admit even contemporaneous evidence of legislative intent 

that may be corrupted by self-interest or are otherwise unreliable.  As the Seventh Circuit stated, 

“[t]he term „legislative history‟ picks up some peculiarly unreliable „historical‟ guides to 

meaning . . . [such as] a passage in a committee report that may have been inserted by a lobbyist 

or a committee staff member.”  Sundstrand Corp. v. C.I.R., 17 F.3d 965, 967 (7th Cir. 1994).   

 ComEd offers Mr. O‟Connor‟s recollection of “negotiations between ComEd and the 

City of Chicago” and suggests that Mr. O‟Connor knows both the substance and the motivation 

of those participating in such negotiations.  ComEd Ex 6.0 at 6.  However, one lobbyist‟s 

recollection of a “deal” cannot be used to contradict the plain language of the statute.   In 

Bloomington v. Bloomington Township, a witness in that case, similar to Mr. O‟Connor here, 

asserted that he could offer helpful insight into the meaning of a particular statutory passage 

because he “had personally participated in the 1986 legislative process . . . which amended . . . 

the Act by adding the paragraphs at issue;” that the statutory language at issue “resulted from a 

compromise between his association and another association representing the interest of cities;” 

and that the statute should be interpreted in light of this compromise.  The Illinois Appellate 

                                                 
6
  The People filed a Motion to Strike Mr. O‟Connor‟s testimony on April 23, 2012 but the ALJ did not issue a 

ruling on it. 



 

 

Court upheld the trial court‟s rejection of a lobbyist‟s testimony as to the meaning of the relevant 

legislative amendment.  233 Ill. App. 3d 724, 735-36 (4th Dist. 1992).    The court stated that 

“judges do not need expert help to merely read statutes” and “legislators and others involved in 

the legislative process ought not be allowed to testify regarding the meaning of a statute.”  Id.  

The court further emphasized that “[n]either the disclosed nor undisclosed intent of a legislator 

or lobbyist becomes law; only the bill as it reads when passed becomes law.  Allowing tailored 

court testimony purporting to explain what the legislature meant to say is unacceptable and 

potentially dangerous.”  Id. at 736 (emphasis in original). 

 The Bloomington Court excluded the same type of testimony that ComEd is relying on to 

suggest a twisted and unreasonably restrictive reading of Section 16-125(e).  The People renew 

their Motion to Strike filed on e-docket on April 23, 2012.   The Commission should disregard 

all references to Mr. O‟Connor‟s testimony, and base its application of Section 16-125(e) on the 

plain meaning of the language used.  Mr. O‟Connor‟s testimony, like the testimony in 

Bloomington, supra, is improper and cannot be lawfully considered in applying Section 16-

125(e).   

V. THE STAFF RECOMMENDATION THAT THE COMMISSION ONLY 

APPLY SECTION 16-125(E) LIABILITY IS UNWORKABLE AND UNFAIR 

TO CONSUMERS WHO EXPERIENCE UNPREVENTABLE OUTAGES 

FOR FOUR OR MORE HOURS. 

 Once the Commission rejects ComEd‟s attempt to avoid the application of the statute by 

reference to its “single cause” theory, the Commission should only address whether 30,000 

customers were out of service at any one time for four hours or more.  At that point, the 

application of the statute depends on the specific circumstances of each individual claim, raising 

questions such as did the complainant adequately prove actual damages and was the damage that 



 

 

caused the complainant‟s service interruption preventable.  These determinations must be based 

on the specific facts presented in each claim. 

 While ComEd argues that the summer storms were so awful that absolutely none of the 

interruptions could have been prevented, Staff attempts to link damage resulting in service 

interruptions to specific cause codes and weather.  Staff then eliminates thousands of customer 

interruptions because of various assumptions about which weather conditions and damage codes  

ComEd‟s facilities can be expected to withstand.  This is a very blunt tool that depends too 

heavily on the assignment of cause codes made in the chaos of reconstruction and on an 

interpretation of weather maps.  Staff‟s analysis, while a well-meaning attempt to address the 

waiver on the terms presented by the Company, is unworkable because the underlying data is too 

dependent on ComEd assignment of cause, and it is unfair to customers who were out of service 

but cannot file a claim or be given the opportunity to make their case that their particular outage 

was preventable because an analysis unrelated to their particular situation resulted in the 

Company avoiding all liability.    

 The statute does not require a waiver hearing apart from the customer‟s claim for actual 

damages.  Rather, the statute provides the utility the defense that the damage causing the outage 

was “unpreventable.”  There is no reason to separate the claim from the defense, while doing so 

denies the Commission the benefit of assessing the customer‟s specific situation.  The 

Commission should conclude that Section 16-125 applies to the 2011 summer storms, and reject 

ComEd‟s waiver request as premature. 

 Staff‟s analysis accepts the premise that the Commission has the ability to review each 

storm in its entirety and determine whether each of the hundreds of thousands of service 

interruptions were preventable.  In addition to denying individual customers and complainants 



 

 

the opportunity to present their case, this is not a reasonable task because so many variables enter 

into whether an interruption is preventable.  Staff used ComEd‟s cause codes and weather data 

and made a high-level decision that interruptions that fit a certain profile should be excluded.  

This does not address the specific defense written into the statute, i.e. was the customer‟s outage 

preventable.  Staff‟s review is too dependent on assumptions about what ComEd‟s system should 

be expected to withstand, and fails to address the specifics of any particular outage or condition. 

 Staff would exclude so many service interruptions that not one consumer could seek 

compensation for actual damages for five of the six summer storms, which cumulatively affected 

more than 600,000 customers.  People‟s Initial Brief at 4.  The People request that the 

Commission deny the ComEd waiver all together, and decline to adopt the Staff approach. 

 In the event that the Commission accepts the Staff approach, it should reject the waiver 

for the July 11 storm that affected 627,885 customers for four hours or more.  As a result of 

rejecting the waiver for that storm, any customer affected by the July 11 storm will be able to 

submit a claim for actual damages and prove their case.  However, the utility should be 

prohibited from interposing the defense that the particular outage for which damages are claimed 

was preventable.  While customers affected by the other five storms would be unable to recover 

damages if Staff‟s approach is adopted, a rejection of the waiver for the July 11 storm means that 

customers who seek damage as a result of the July 11 storm should only have to prove actual 

damages.  ComEd‟s waiver defense should be considered settled. 



 

 

VI. COMED’S ASSERTIONS THAT THERE WAS NOTHING IT COULD HAVE 

DONE TO PREVENT THE STORM DAMAGE OF 2011 IGNORES REAL 

CONDITIONS IDENTIFIED ON ITS SYSTEM AND SHOULD BE REJECTED 

AS WITHOUT MERIT.  

 Section 16-125(e) allows for a waiver of liability for actual damages caused by 

widespread power interruptions under four conditions.  ComEd seeks a waiver under the 

following provision: 

“A waiver of the requirements of this subsection may be granted by the Commission in 

instances in which the utility can show that the power interruption was a result of any one 

or more of the following causes:  

(1) Unpreventable damage due to weather events or conditions.” 

 

220 ILCS 5/16-125(e)(1).
7
   In support of its waiver request, ComEd cites (1) the severity and 

number of the storms and (2) its statements that its systems was designed, constructed and 

operated in accordance with good utility practice.  ComEd Ini. Br. at 25, 27.  While there were 

severe and numerous rain storms in the summer of 2011, storms are nothing new to the ComEd 

service area.  In fact, ComEd‟s 2010 report to the Commission under Part 411 states:   

There were 11 reportable storms affecting 1.7 million customers, which is the second 

highest customer impact in the past 10 years.  There were 14 non-reportable storms 

affecting an additional 454,000 customers, which is also the second highest customer 

impact on record.  During a particularly devastating series of storms from June 18
th

 to 

June 26
th

, wind speeds of 70 to 80 miles per hour and over 120,000 lightning strikes were 

recorded.  Nearly 1 million ComEd customers were affected by this series of storms; the 

largest number of customers affected on record.  The significant storm activity drove 

increases in overhead equipment outages, as well as weather related and tree related 

outages.    

 

Commonwealth Edison Reliability Assessment Report for 2010, Introduction, page 1.  

 In its 2011 Report, ComEd also discussed severe weather, and reported that there were 

“14 reportable storms affecting 2.8 million customers, which is the highest customer impact on 

record.”  There were also five non-reportable storms affecting approximately 155,000 customers.  

                                                 
7
  See footnote 1 for the other three bases for a waiver. 



 

 

Commonwealth Edison Reliability Assessment Report for 2011, Introduction, page 1.  The 

Company has reported a 1998 to 2008 mean of 11 storms per year.
 8

  While there were 3 more 

reportable storms in 2011 compared to the mean, a million more customers were affected.  For 

2010 and 2011, ComEd reported a total of 2,154,000 customer impacts and 2,955,000 customer 

impacts, respectively.  The testimony of AG witnesses Mayor Rotering, Carine Walters, Fred 

Vogt and Jane Mordini express customer frustration about the actual customer experiences 

resulting from these reported “customer impacts.”  See also Commonwealth Edison Reliability 

Assessment Report for 2011, 2010, and 2009, Section G.vi, Table 17, for each year showing 

more complaints for sustained and momentary interruptions in the Northeast Region. 

 Clearly, it is not unusual for northern Illinois to experience storms.  The question before 

the Commission is not whether the storms were severe, but whether given the nature of the 

storms, was the damage preventable.  ComEd agrees that the design, construction, and operation 

of its system need to be assessed to determine whether the damage resulting from the storm was 

preventable.  ComEd Ini. Br. at 27.  The factual question before the Commission is whether 

ComEd‟s facilities were in fact designed, constructed and operated so that storm damage was 

contained.  The investigation of AG witness George Owens revealed substantial areas of 

ComEd‟s service area where there were problems. 

 ComEd criticizes Mr. Owens for looking at only a portion of its system and inspecting 

areas where consumers complained about damages.  ComEd Ini. Br. at 34.  The choice of 

communities in the Northeast Region of ComEd‟s service territory reflects areas where 

consumers and municipalities welcomed an investigation independent of the utility.  The area 

                                                 
8
 By contrast, in 2009 “ComEd experienced seven storms in 2009, which is fewer than the 1998 to 2008 mean of 

eleven storms per year. The decline in storms favorably impacted both outage frequency and duration.”  

Commonwealth Edison Reliability Assessment Report for 2009, Introduction, page 1. 



 

 

inspected includes what ComEd calls its Northern or Northeastern District
9
 and the 

Commonwealth Edison Reliability Assessment Report for 2011 demonstrates why customers in 

that region were so interested in ComEd‟s waiver request.  As shown by Attachment 1 to this 

Reply Brief, the Northeast Region has suffered more interruptions and longer average 

interruptions related to trees (especially tree contact -- primary, secondary and service drop) and 

related to wind/tornado than ComEd‟s other districts in 2010 and 2011.  It is not surprising that 

residents of the areas experiencing this disproportionate level of service interruptions would 

desire an independent inspection into whether the conditions in those areas explained the more 

severe damage they experienced. 

 ComEd argues the obvious, that no one has the ability to control storms, and it refers to 

the July 11 storm – one of six – as the worst severe storm in 15 years.  ComEd Ini. Br. at 8. 

However, regardless of the severity of a storm, if the utility‟s facilities are not properly designed, 

constructed or maintained, the damage to the system resulting in customer interruptions will be 

greater than it would have been otherwise.  AG Ex. 1.0 at 31; Tr. 194-206 ( Rockrohr) 

(hypothetically, overgrown vegetation or damaged equipment will result in more service 

interruptions).   Mr. Owens visited multiple areas in ComEd‟s Northeast Region, and saw 

overgrown vegetation, while the ICC Assessments of Commonwealth Edison Co. Reliability 

Report and Reliability Performance for Calendar Years 2008 and 2009 also photographed and 

commented on overgrown vegetation.  See People‟s Initial Brief at 20-26.  While ComEd 

witnesses maintain that all tree trimming was done on schedule and to standard, ComEd Ini. Br. 

at 27-28, Mr. Owens‟ testimony and pictures from the field belie that claim.  In addition, 

                                                 
9
 ComEd has four operating regions:  the City of Chicago, the area north and west of Chicago including Chicago 

suburbs and up to the Wisconsin border (Northern or Northeastern), the area west of the suburbs to the Mississippi 

River (Northwest), and  the area west and south of Chicago, including Chicago suburbs and rural areas to the south 

(Southern).  See Commonwealth Edison Reliability Assessment Report for 2011, page G-2. 



 

 

ComEd‟s 2011 and 2010 reports of the “Number and Duration of Planned and Unplanned 

Interruptions,” (Section C), show that the Northeast Region had a higher absolute number of tree 

contact outages than any other region and that the outage duration related to tree contact was also 

higher than other regions.  This is consistent with a failure to properly manage vegetation, and 

shows that in the Northeast Region, the Commission should reject ComEd‟s assertion that all 

vegetation management was properly done. 

 ComEd also argues that Mr. Owens did not “link even one particular piece of equipment” 

to a service interruption.  ComEd Ini. Br. at 34.  In fact, on pages 25-26 of Mr. Owens‟ Direct 

Testimony, he describes a senior citizen complex in Morton Grove that lost power for several 

days due to the absence of proper fusing on a three-phase branch circuit.  In pre-filed testimony, 

ComEd witnesses Mehrtens and Gannon asserted that “ComEd‟s Engineering Standards and 

Practices provide rules for distribution feeder design and states that all taps are to have a fault 

isolation device installed.”  ComEd Ex. 7.0 at 17 (italics added).    However, Mr. Owens noted 

several instances of unfused taps, and testified that due to the absence of needed fuses, more 

customers suffered interruptions than would have been affected had the initial interruption been 

contained by fusing.  AG Ex. 1.0 at 26.  On cross-examination, Mssrs. Mehrtens and Gannon 

admitted that there are unfused or unprotected taps on its system, and testified that when such 

unfused taps are identified, “maybe” the Company will install a tap or other fault interruption 

device. Tr. at 370.  The evidence is plainly contradictory, with written testimony indicating full 

compliance with standards requiring that all taps be fused to contain interruptions, but live 

testimony admitting that in fact there are unfused taps in the field and that ComEd may or may 

not install fuse (or other fault interruption device) once such a condition is identified.  The live 



 

 

testimony is consistent with Mr. Owens‟ inspection revealing that unfused and unprotected taps 

were not uncommon in the Northeast Region. 

 ComEd criticizes Mr. Owens for not conducting discovery, for conducting a visual 

inspection, and for not “consulting” ComEd in connection with his inspections.  ComEd Ini. Br. 

at 35.  These criticisms are off the mark.  The People conducted extensive discovery as did other 

parties which the People and Mr. Owens reviewed.  Some of that data was in fact cited by Mr. 

Owens in his testimony.  See, e.g., AG Ex. 1.0 at 6, 17, & AG 6.0 at 3, 7.  Further, his visual 

inspection is consistent with ComEd‟s routine inspection and preventative maintenance of 

overhead 4 k, 12 kV, and 34 kV circuits.  ComEd‟s policy for “Overhead Distribution Circuit 

Inspection and Maintenance” describes its visual inspection process as follows:  

“All-inclusive (All-In) Inspection – A visual inspection that is primarily performed by 

walking the circuit.  The field of vision is from the top of the pole to the ground line.” 

 

High Impact Primary (HIP) Inspection – A visual inspection of the top of the pole to the 

bottom on equipment cutouts or bottom of line arresters (a line arrester that is not on the 

load side of the cutout).  The inspection is performed primarily by driving and/or with 

front lot binocular observations, and includes limited rear-lot and Right of Way (ROW) 

walking or access.”   

 

AG Cross Ex. 5 at page 2 (CSW 0006315) and page 9-10 (CSW 0006322).  Finally, it is not 

necessary or reasonable for an independent inspector to seek the guidance of ComEd personnel.  

Clearly, the Company has an interest in putting its “best foot forward.”  There is no need for a 

ComEd escort when conducting an independent visual inspection, particularly when discovery is 

available. 

  ComEd also takes issue with Mr. Owens‟ concern about the extent of lightning protection 

and grounding.  Yet, there can be no doubt that both operational lightning arresters and a 

properly maintained grounding system are key components of a well designed, constructed and 



 

 

operated distribution system.  The evidence shows that lightning arresters are not repaired at the 

rate they “blow” and both Staff inspections over the years and Mr. Owens‟ inspections found 

numerous instances of “blown” or inoperable arresters.   See People‟s Initial Brief at 27.  The 

number of lightning related interruptions is among the highest of any interruption cause reported 

by ComEd in its Reliability Assessment Reports for 2011 and 2010 (Section C), and the average 

duration of lightning related outages in the Northeast area is longer than in any other area (2011:  

average duration systemwide Northeast Region vs. System:  571 – 377;  2010 average duration 

systemwide Northeast Region vs. System: 360 – 278.  See Attachment 1).  Further, ComEd 

resisted recommendations to maintain its grounding system, relying on its conclusion that its 

“grounding practice is fundamentally sound.”  ComEd Ex. 14.0 Rev. at 9.  However, in light of 

Staff‟s inspections showing missing or damaged ground wires and Mr. Owens‟ testimony about 

the vital importance of grounding, the key question is how ComEd‟s inspection procedures 

assure that its ground system is maintained in light of the recent rise in the theft of copper wire, 

recent storms with multiple lightning strikes, and vandalism.  AG Ex. 6.0 at 11.   

 In response to Mr. Owens‟ concern about the age of its distribution poles, ComEd argues 

that “age is not a factor or predictor of when poles or transformers fail.”  ComEd Ini. Br. at 37.  

However, as shown in pictures attached to Mr. Owens‟ Direct Testimony and in the Staff 

Appendix to the ICC Assessment of Commonwealth Edison Co. Reliability Report and 

Reliability Performance for Calendar Year 2008, dated April 15, 2010, old poles might not “fail” 

but the hardware on those old and deteriorated poles becomes loose.  This loose equipment then 

becomes more vulnerable to failure when stresses such as high winds occur, while the poles 

themselves remain functional.  See People‟s Initial Brief at 28-29. 



 

 

 Interestingly, while ComEd cites the severity of the storms to argue that all damage was 

unpreventable, it admits that only 12 poles needed to be replaced as a result of the storms.  The 

Navigant Report ComEd submitted as ComEd Exhibit 13 discusses the expected pole failure rate 

under storm conditions, and cites an Edison Electric Institute study that concluded that “major 

equipment damage, such as damaged poles, is a reliable and consistent way to compare the 

severity of storm[s].”  ComEd Ex. 13.0 at 42.  The Navigant Report shows an increased pole 

failure rate as wind velocity increases, and the Table 9 on page 44 shows storms resulting in 

hundreds to thousands of poles being replaced.  Id. at 43-44.   While ComEd claims that the 2011 

summer storms should be treated as being of hurricane force, only 12 poles needed to be 

replaced.  Pole damage resulting from actual hurricanes is orders of magnitude greater with 

between 212 poles replaced following Hurricane Isabel in 2003 and 8,800 poles replaced 

following Hurricane Hugo in 1989.  Even the lightning and wind storms cited in the Navigant 

study resulted in hundreds of poles replaced.  Treating the 2011 summer storms as if they were 

hurricanes, and treating virtually all damage as unpreventable, are inconsistent with the expert 

analysis relied upon by ComEd‟s own experts.   

 Finally, ComEd complains that Mr. Owens‟ recommendations would have required 

ComEd to spend “many billions of dollars” to protect reliability, suggesting that better vegetation 

management, better sectionalization (use of fuses and reclosers), better lightning protection and 

grounding, and better pole and equipment maintenance and repair would have no “real world 

benefits.”  ComEd Ini. Br. at 38.  The problems that Mr. Owens identified have been years in the 

making, and should have been addressed over time, as part of ComEd‟s ordinary maintenance 

practices.  ComEd spends hundreds of millions of dollars a year on investments and on O & M, 



 

 

and the expenditure of “many billions of dollars” for a company of this size, particularly without 

regard to the time period over which it would be spent, is not on its face prohibitive.   

 The Commission has addressed ComEd‟s expenditures for distribution reliability in its 

2008 and 2009 Assessments of Commonwealth Edison Company Reliability Report and 

Reliability Performance.  In its 2009 Assessment, the Staff stated the following concerns:   

 In constant dollars only the 1998 expenditures are lower than the 2009 expenditures for 

distribution construction and maintenance; …  

 ComEd‟s projected “Inspection and Maintenance” expenditures for 2010-2012 are below 

actual spending levels for the period 2005-2008.  Staff is concerned, in this instance, that 

it is very difficult to achieve a decrease in maintenance expense without adversely 

impacting reliability.  

 Total O&M dollars spent per ComEd customers declined in 2009, though not down to 

1997-1998 levels…. 

 Planned preventative maintenance expenditures dropped 31% from 2008 to 2009 and the 

current plan is for increases of 8%, 4% and 0% for 2010, 2011, and 2012. 

 End of year backlogs for distribution corrective maintenance continue to increase. 

 

Executive Summary at i.   ComEd‟s reported 2010 and 2011 expenditures are consistent with the 

trend noted by Staff above, with the 2010 and 2011 actual distribution expenditures reported in 

Section G.iv. of each year‟s report well below historical levels ($466.7 million and $532.2 

million in 1998 dollars for 2010 and 2011 respectively).
10

  Commonwealth Edison Reliability 

Assessment Reports for 2010 and 2011, Section G.iv, Table 14;  Compare to 2009 Assessments 

of Commonwealth Edison Company Reliability Report and Reliability Performance at 24-25, 

Figures 16 and 17.  It is apparent that ComEd has not spent the money necessary to utilize 

existing technology such as automatic reclosers and achieve maintenance results that minimize 

damage from the inevitable storms that visit our region.  Expenditures at a level consistent with 

historical spending could have prevented or shortened the extensive interruptions experienced in 
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   ComEd refers to “many billions of dollars” to indicate a large scale investment.  Certainly billions of dollars do 

represent a large investment, ComEd spends close to $1 billion per year.  The current dollar value for the 2010 and 

2011 expenditures were $845.0 million and $984.8 million respectively.    



 

 

the summer of 2011 by enabling the installation of available and necessary storm hardening 

equipment. 

 The need to spend additional money on storm hardening was recognized by the General 

Assembly in 2011, when it finally passed the amendments to the Public Utilities Act that allowed 

electric utilities such as ComEd to have formula rates.  Section 16-108.5(b)(1)(A)(iv) requires 

ComEd to spend “an estimated $200,000,000 for reducing the susceptibility of certain circuits to 

storm-related damage, including but not limited to, high winds, thunderstorms, and ice storms”  

and to fund “wood pole inspection, treatment, and replacement programs.”220 ILCS 5/16-

108.5(b)(1)(A)(iv)&(iii).  This amount is in addition to the Company‟s historical level of 

investment and is part of an overall $2.3 billion investment mandate.  Id. at 16-108.5(b)(1)(A). 

The failure of ComEd to maintain its system, invest in needed storm hardening equipment, and 

prevent or shorten widespread storm damage was evident in October, 2011 when Section 16-

108.5 was adopted. 

 

VII. CONCLUSION 

 For the foregoing reasons, the People of the State of Illinois request that the Commission 

deny the waiver of liability under Section 16-125(e) of the PUA and allow customers‟ requests 

for actual damages to be litigated and to determine whether the damage causing the customer‟s 

service interruption was preventable.  In the alternative, if the Commission adopts the Staff 

approach and allows a waiver for all but the July 11 storm, ComEd should be barred from 

requesting a waiver in response to customer complaints related to that storm.  Further, the 

Commission should initiate an investigation into ComEd‟s infrastructure and storm hardening 

investments. 

Respectfully submitted,  
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