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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

Commonwealth Edison Company   ) 

       ) 

Petition to determine the applicability of Section ) Docket No. 11-0588 

16-125(e) liability to events caused by the  ) 

Summer 2011 storm systems.    ) 

 

 

REPLY BRIEF OF THE CITY OF CHICAGO 

AND THE CITIZENS UTILITY BOARD 

 

 Now come the City of Chicago, by Stephen Patton, Corporation Counsel, (“City”), and 

the Citizens Utility Board (“CUB”), by and through its attorneys, to file this Reply Brief, 

pursuant to the schedule adopted by the Administrative Law Judge (“ALJ”) in the above-

captioned proceeding.  This proceeding was initiated by Commonwealth Edison Company 

(“ComEd” or the “Company”) asking that the Illinois Commerce Commission (the 

“Commission”) find that ComEd is not liable under Section 16-125(e) of the Public Utilities Act 

(“Act”), for damages resulting from interruptions that occurred when six separate storm systems 

affected its electric distribution system during June and July of 2011 (“Summer 2011 Storm 

Systems”) because either: (i) Section 16-125(e) does not apply; or (ii) any liability should be 

waived because the interruptions were caused by unpreventable damage due to weather events or 

conditions.  This Reply Brief responds to the legal arguments in the Initial Brief of ComEd.  The 

brief also refers to the Initial Briefs filed by the Commission Staff (“Staff”) and the Illinois 

Attorney General’s Office (the “AG”).    

 ComEd maintains that Section 16-125(e) of the Act does not apply to the Summer 2011 

Storms because:  (1) the “plain language” of Section 16-125(e) dictates that it only apply to a 
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“continuous power interruption of four hours or more;” (2) no storm at issue caused an 

interruption triggering Section 16-125(e); (3) Section 16-125(e) does not allow aggregation of 

multiple interruptions; and (4) aggregating interruptions would render Section 16-125(e) 

unconstitutional and is contrary to its historical context.  See, generally, ComEd Init. Br. at 12-

24.  Yet, despite ComEd’s insistence that the statute is unambiguous and no other interpretation 

is viable, it devotes much of its Initial Brief to recounting the supposed legislative history and its 

impact on the proper interpretation of the statute.  Moreover, despite the “clear” and 

“unambiguous” meaning of the statute, ComEd felt the need to retain an expert (Dr. O’Connor) 

whose sole job was to retell years’ worth of events preceding the statutes’ enactment, to explain 

why the Company’s interpretation of the statute is correct.  See generally ComEd Ex. 6.0.  By 

contrast, City-CUB, Staff, and the AG all agree that Section 16-125(e) of the Act unequivocally 

applies to the Summer 2011 Storms, and that ComEd’s definition of “interruption” would require 

an absurd and untenable reading of the Act and render this provision meaningless in 

contravention of Illinois law.   

ARGUMENT 

A. ComEd’s Interpretation of Section 16-125(e) Was Refuted by City-CUB, Staff, 

and the AG.   

 

ComEd’s Initial Brief mainly repeats the arguments made in its testimony in this case.  In 

particular, ComEd witness Michael Guerra testified that section 16-125(e) is not applicable to the 

Summer 2011 Storm Systems because the utility industry defines an “interruption” as “a discrete 

event, caused by the failure of a piece of equipment or directly connected groups of equipment, 

that affect a discrete set of customers, and has a specific start time and duration to full 
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restoration.”  ComEd Ex. 1.0 at 7:157-159.  The Company makes the same point in its brief, 

stating “an interruption is understood throughout the utility industry as (a) a break in the flow of 

power (b) at a particular place and time, and (c) caused by the failure of particular equipment.  

ComEd Init. Br. at 14.   

As explained in City-CUB’s Initial Brief, ComEd’s definition of “interruption” is not 

consistent with the Commission’s definition in its Part 411 Reliability Rule.  Section 411.20 

defines “interruption” as a “failure or operation of a single component, or the simultaneous 

failure or operation of physically and directly connected components” of an electric utility’s 

transmission or distribution system.”  83 Ill. Admin. Code §411.20.  The Commission’s 

definition in section 411.20 is very similar to the definition included in Mr. Guerra’s testimony 

and the definition in ComEd’s Initial Brief.  However, the Commission’s Reliability Rule 

specifically states that the definition in section 411.20 does not apply to sections 411.210 and 

411.220.  Subsection (d) of section 411.210 concerns a utility’s obligation to notify the 

Commission when the 30,000 customer threshold has been met under section 16-125(e) or 

section 16-125(f) of the Act.  83 Ill. Admin. Code §411.210(d).  Section 411.220 of the 

Reliability Rule describes the proceedings the Commission conducts pursuant to sections 16-

125(e) and (f) of the Act.  83 Ill. Admin. Code §411.220.  Because the Commission excluded 

from its definition of “interruption” in section 411.20 of the Reliability Rule proceedings 

conducted pursuant to sections 16-125(e) and (f), “interruption” must have a different meaning in 

this case.   

Moreover, the waiver provision in section 16-125(e) makes ComEd’s interpretation 

nonsensical.  Section 16-125(e) permits the Commission to grant an electric utility a waiver if 
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interruptions were the result of four identified causes.  220 ILCS 5/16-125(e)(1-4).  The Act 

provides that customer interruptions caused by any of the four excludable causes, and for which 

the Commission has granted a waiver, “shall not count toward[s]” the 30,000 threshold.  220 

ILCS 5/16-125(f).  This provision makes sense only if some customer outages caused by an 

interruption can be waived and not counted towards the 30,000 threshold while other outages 

caused by the same interruption would count towards the threshold.  ComEd’s definition of 

“interruption” does not allow for such a distinction.   

B. ComEd – and Not City-CUB, Staff or the AG – Misconstrues and Reads 

Language Into the Plain Meaning of Section 16-125(e). 

 

ComEd’s preferred definition of “interruption” hinges on the “interruption” being an 

event that causes a single piece of equipment to terminate power to 30,000 or more customers.  

ComEd claims that the “plain language” of Section 16-125(e) “applies only when a single 

continuous power interruption affects more than 30,000 customers for at least four hours.”  

ComEd Init. Br. at 10.  By this statement, ComEd inverts the cause and effect that exists in the 

statute.  The statute specifies that more than 30,000 of total customers “are subjected to a 

continuous power interruption.”  220 ILCS 5/16-125(e)(emphasis supplied).  The statute operates 

from the perspective of the customer experiencing the power outage – or interruption – not the 

event that caused it.  ComEd’s interpretation does not make practical sense, because 30,000 

customers cannot be simultaneously subjected to a single power interruption.  Rather, each 

customer experiences his own power interruption.  The event that causes that power outage is not 

itself an “interruption” under the plain terms of the statute.  In fact, Section 16-125(e) does not 

address in any way the cause or the event that lead to the “power interruption.”  In order for 

ComEd’s interpretation to be true, the language of the statute would require rewriting:  that is, 
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rather than stating that customers “are subjected to a continuous power interruption of 4 hours or 

more…,” the statute would need to read “a continuous power interruption of 4 hours or more that 

caused 30,000 customers to…” lose power.  Thus, the plain language of the statute 

unambiguously supports the interpretation of Staff, City-CUB and the AG – not ComEd’s. 

As stated in CUB-City’s Initial Brief, ComEd’s interpretation also does not make 

practical sense either.  Staff witness Greg Rockrohr testified that “No single outage on individual 

primary voltage distribution circuits could result in an interruption of service to more than 

30,000 ComEd customers because none of these distribution circuits supply that many 

customers.”  Staff Ex. 1.0 at 8:173-176.  Thus, ComEd’s interpretation would render sections 16-

125(e) and 16-125(f) meaningless, violating a basic tenant of statutory construction.
1
  Chestnut 

Corp. v. Pestine, Brinati. Gamer, Ltd., 281 Ill. App 3d 719, 724 (1
st
 Dist. 1996).   

C. Section 16-125 Is Not Unconstitutional 

ComEd argues that if weather events such as the July 11, 2011 summer storm were to 

trigger liability under Section 16-125(e) in the way suggested by Staff and the AG, such 

interpretation would render Section 16-125(e) unconstitutional.  ComEd Init. Br. at 20-24.  

ComEd essentially argues that the statute’s prohibition against recovery of damages paid out 

pursuant to Section 16-125(e), its ability to recovery its reasonable and prudent costs of 

providing delivery services would be compromised.  Id. at 21-23.  ComEd’s analysis misses the 

mark for several reasons.   

First, as ComEd’s hired consultant, Dr. O’Connor, testified, he was “aware of the 

negotiations between ComEd and the City of Chicago that led to the last minute addition of 

                                                           
1
 Staff and the AG made similar arguments in their respective Initial Briefs.  Staff Brief at 9-12; AG Brief at 6-8.   
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Section 16-125 to that bill.”  ComEd Ex. 6.0 at 6.  Considering ComEd’s own testimony reveals 

that the end result of that law was the product of negotiations of which ComEd was a part, it is 

disingenuous for ComEd now to claim its application is unconstitutional.  Certainly, the 

Company would not support a statute that it believed was unconstitutional.  It is further worth 

noting that it does not appear ComEd has challenged the constitutionality of this provision in any 

other context.  

Second, ComEd’s attempt to distinguish its preferred interpretation of how the statute 

was meant to be applied from the “unconstitutional” reading of the AG, Staff and CUB, does not 

aid its argument.  Under either interpretation, if the statute were triggered, significant liability 

potentially affecting the Company’s earned return could occur.  Even taking ComEd’s strained 

interpretation of what constitutes an “interruption” triggering Section 16-125(e) as true, the result 

would be the same:  potential exposure for ComEd to large liability, the costs of which are not 

recoverable in rates.  Thus, if, as ComEd asserts, section 16-125(e) were applied under City-

CUB’s, Staff’s, and the AG’s interpretation of the statute, it would be unconstitutional under 

ComEd’s preferred interpretation also.   

Third, under ComEd’s preferred definition of “interruption,” not even the events Dr. 

O’Connor claims led to the legislation’s passage would have triggered liability under the statute.  

Dr. O’Connor strains credulity in claiming that “the intended results [of the statute] are being 

realized,” because ComEd has, since the statute’s passage “avoided the sorts of reliability events 

that animated the creation of the liability provisions.”  ComEd Ex. 6.0 at 13:280-282.  Those 

events Dr. O’Connor references, however, only subjected – at most – 29,000 to 30,000 

customers to power outages, by Dr. O’Connor’s own testimony (id. at 7-8:146-170), which is not 
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sufficient to meet the threshold of “more than 30,000 customers” in Section 16-125(e).  Thus, 

even the events that supposedly led the General Assembly to enact Section 16-125(e) would not 

have triggered its application.  Perhaps this discrepancy in ComEd’s argument is not of concern 

to it, because ComEd knows that – under its preferred definition – it would be virtually 

impossible for the statute to ever be triggered, considering Staff witness Rockrohr testimony that 

“No single outage on individual primary voltage distribution circuits could result in an 

interruption of service to more than 30,000 ComEd customers because none of these distribution 

circuits supply that many customers.”  Staff Ex. 1.0 at 8:173-176.   

Fourth, the simple fact that the costs associated with damages coming out of Section 16-

125(e) liability are not recoverable does not in itself represent an unconstitutional taking.  The 

implicit assumption is that the cost of such liability would impair ComEd from earning its 

authorized return.  There is no evidence in this record, however, to demonstrate with specificity 

that this result is likely or even possible.  Any comments about the potential liability in this 

proceeding as being significant are purely speculative. 

In conclusion, ComEd’s argument that the strict liability resulting from Section 16-125(e) 

is unconstitutional cannot withstand scrutiny and should be disregarded.   

D. The Commission Should Discount ComEd’s Inflated Rhetoric 

 

In arguing that section 16-125(e) should not apply to the 2011 Summer Storms, ComEd 

engages in a fair amount of hyperbole, essentially arguing that City-CUB’s, Staff’s and the AG’s 

interpretation of the statute will result in financial ruin for the Company.  For example, ComEd 

asserts that Staff’s and the AG’s (and one assumes City-CUB’s) position is not tenable because it 

would be mean “Imposing crippling sanctions on utilities in response to severe weather multiple 
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times a year -- and year after year – cannot be sustained.”  ComEd Init. Br. at 4.  ComEd also 

states “Instead of fostering and promoting reliability improvements, the AG and Staff’s 

misinterpretation of Section 16-125 would force utilities to grapple with endless streams of 

claims that will occur every year, with every storm, and in response to a new cottage industry of 

Commission litigation.”  Id. at 11.    

While ComEd’s complaints might be valid if section 16-125(e) were applied every time 

there was the slightest hint of inclement weather, and each affected customer had a valid claim to 

damages, but there is no evidence in this record that this result is likely to occur and such an 

outcome has not been the case to date.  The 2011 Summer Storms (and the 2011 blizzard) are the 

first instances that the City and CUB are aware of in which the Commission will determine the 

applicability of Section 16-125(e), a statue that has been in effect for 14 years..   

In fact, at the beginning of its brief, ComEd states that the July 11. 2011 storm – the only 

storm for which Staff witness Gary Rockrohr recommended that a waiver not be granted (Staff 

Ex. 2.0 at 6:120-122) -- was the worst storm in the utility’s history.  ComEd Init. Br. at 1-2.  In 

that context, ComEd’s dire predictions of the precedential impact of a Commission 

determination that Section 16-125(e) applies under these facts are overheated.   

CONCLUSION 

In sum, ComEd’s interpretation of section 16-125(e) is untenable.  It is clear that Section 

16-125(e) applies to each of the Summer 2011 Storms.  In determining whether a waiver of 

liability should be granted to ComEd, the Commission should consider the type of methodology 

employed by Staff witness Rockrohr and the evidence presented by AG witness Owens.   
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Date:  September 20, 2012     

 

Respectfully Submitted, 

 

_____________________________ 

Ronald D. Jolly 

Senior Counsel 

CITY OF CHICAGO 

30 N. LaSalle St., Ste. 1400 

Chicago, IL  60602 

(312) 744-6929 

ron.jolly@cityofchicago.org 

 

 

______________________________ 

Julie L. Soderna  

Director of Litigation  

CITIZENS UTILITY BOARD 

309 W. Washington, Ste. 800 

Chicago, IL  60606 

(312) 263-4282 x112 

(312) 263-4329 fax 

jsoderna@citizensutilityboard.org  

 


