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I. INTRODUCTION AND SUMMARY 1 

Q. Will you please identify yourself and describe your prior role in this Docket? 2 

A. My name is Ross C. Hemphill.  I am the Vice President, Regulatory Policy and Strategy 3 

of Commonwealth Edison Company (“ComEd”).  I previously submitted pre-filed direct 4 

and rebuttal testimony (ComEd Exs. 1.0 and 11.0, respectively) in this Docket.  My 5 

background, professional qualifications, duties, and responsibilities remain unchanged. 6 

Q. What subjects does your surrebuttal testimony address? 7 

A. First, I present an overview of ComEd’s surrebuttal case and introduce its other 8 

surrebuttal witnesses. 9 

Second, I address the continuing interaction between this Docket and the pending 10 

rehearing proceedings in ComEd’s initial formula rate case, Docket No. 11-0721.  I 11 

recommend how changes to ComEd’s formula rate tariff and revenue requirement 12 

calculations made through rehearing should be given effect in this Docket. 13 

Third, I confirm ComEd’s agreement with Staff witness Burma Jones’ (Staff Ex. 14 

6.0) revisions to the formulae for the return on equity (“ROE”) collar. 15 

Fourth, I explain why Staff witness Richard Bridal’s continued request (Staff Ex. 16 

7.0) that ComEd identify particular plant meeting incremental aggregate investment 17 

levels under the Energy Infrastructure Modernization Act (“EIMA”)1 is contrary to the 18 

EIMA structure, unworkable, and should be rejected.    19 

Finally, together with ComEd witness Mr. Fruehe, I respond to the rebuttal 20 

testimony claim of AG/AARP witness Michael Brosch (AG/AARP Ex. 3.0) that the 21 

                                                 
1  Illinois Public Act (“PA”) 097-0616, as amended and supplemented by PA 097-0646. 
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Commission should impose certain conditions in order for ComEd to recover costs 22 

related to the merger of Exelon Corporation and Constellation Energy Group (the 23 

“Exelon Merger”) in future update / reconciliation filings.    24 

Q. Who are the other witnesses presenting surrebuttal testimony on behalf of ComEd 25 

and what topics do they address?  26 

A. The following witnesses also provide surrebuttal testimony on behalf of ComEd: 27 

 Martin Fruehe (ComEd Ex. 19.0) responds to the rebuttal testimonies of witnesses 28 

AG/AARP witness Mr. Effron, CUB witness Mr. Smith, and Messrs. Tolsdorf, 29 

Bridal, Rukosuev and McNally on behalf of Staff, on a variety of revenue 30 

requirement issues, including Accumulated Deferred Income Taxes (“ADIT”) 31 

associated with accrued vacation pay, charitable contributions, rate case expenses, 32 

cost of capital, and billing determinants.   33 

 Todd Jirovec, Vice President, Booz & Co. (ComEd Ex. 20.0) responds to most of the 34 

rebuttal testimonies of Messrs. Brosch and Smith concerning the recoverability of 35 

costs to achieve the synergies and savings expected to result from the Exelon Merger.  36 

 John Hengtgen (ComEd Ex. 21.0) responds to certain rebuttal testimony of Staff 37 

witness Burma Jones relating to the treatment of negative current income taxes in the 38 

cash working capital calculation. 39 

II. INTERACTION OF DOCKET NOS. 11-0721 AND 12-0321 40 

Q. How do this Docket and Docket No. 11-0721 relate to each other? 41 

A. Docket No. 11-0721 (the “2011 Formula Rate Case”) is ComEd’s initial formula rate 42 

case under EIMA.  Its purpose is to approve ComEd’s formula rate and the formulae for 43 
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calculating ComEd’s annual revenue requirement, as well as to set the revenue 44 

requirement and rates applicable for the last seven months of 2012.   45 

This Docket, No. 12-0321, is the first annual update and reconciliation 46 

proceeding.  It sets charges based on updated cost data for the next annual cycle and 47 

reconciles the 2011 revenue requirement.  It does that using the formula tariff and other 48 

filed schedules, as established in Docket No. 11-0721.  It does not consider substantive 49 

changes to the tariff and filed schedules.   50 

Q. What is the status of Docket No. 11-0721? 51 

A. The Illinois Commerce Commission (“Commission”) issued a final Order in Docket 52 

No. 11-0721 dated May 29, 2012 (the “May 29 Order”).  However, on June 22, 2012, the 53 

Commission granted rehearing on three significant issues.  The rehearing proceedings are 54 

now complete; exceptions and accompanying briefs were timely filed on September 6, 55 

2012.  As of September 20, when this written surrebuttal testimony was submitted, the 56 

Commission has not issued an Order on Rehearing.   57 

Q. Has the Commission’s May 29 Order been reflected in the record in this Docket? 58 

A. Yes.  ComEd submitted a compliance filing in this Docket, designated as ComEd Exs. 59 

10.1 through 10.13. That filing contains data and supporting materials called for by the 60 

May 29 Order.2  No party has taken issue with its sufficiency.   61 

                                                 
2  The compliance filing did not change ComEd’s position on any issue.  ComEd expressly 

reserved all rehearing and appeal rights, and made no concession as to the correctness or sustainability of 
the May 29 Order.  See Hemphill Reb., ComEd Ex. 11.0, 6:115 – 7:131.   
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Q. Should any decision on rehearing in the 2011 Formula Rate Case also be reflected in 62 

this Docket? 63 

A. Yes.  If the Commission’s decision on rehearing changes the formula rate tariff or 64 

revenue requirement calculations, those changes must be included in the record and 65 

reflected in the decision of this case.  In such a case, compliant revisions to the formula 66 

rate tariff and the statutory calculations would have to be made and given effect.  I concur 67 

with the conclusion of Staff witness Richard Bridal (Staff Ex. 7.0, 3:51-53) who, in 68 

reference to one rehearing issue, testified that “… the outcome of that rehearing decision 69 

would need to be applied to the determination of a reconciliation revenue requirement in 70 

this proceeding.” 71 

If changes are necessary as a result of the Commission’s decision on rehearing, 72 

ComEd will file compliant revised tariffs with the Chief Clerk and/or make a revised 73 

compliance filing in this Docket analogous to the filing ComEd made on June 13 and 74 

August 20, 2011.  ComEd understands that the Commission is not scheduled to render a 75 

decision in the 2011 Formula Rate Case prior to the close of the evidentiary hearings in 76 

this Docket as now scheduled, but we ask that the Administrative Law Judges (“ALJs”) 77 

not mark the record in this Docket as “Heard and Taken” until any required compliance 78 

filing is made.   79 

III. ROE COLLAR CALCULATION 80 

Q. Staff witness Burma Jones (Staff Ex. 6.0, 9:167 – 10:196) proposes certain revisions 81 

to the ROE collar adjustment and Schedule FR A-3.  What is ComEd’s response? 82 

A. ComEd accepts Ms. Jones’s revisions to the collar adjustment calculations proposed in 83 

Ms. Houtsma’s rebuttal (ComEd Ex. 12.0).  ComEd also understands Ms. Jones’ concern 84 
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about making a formula revision in this Docket, which is an annual update and 85 

reconciliation proceeding.  Therefore, while I express no legal opinion on whether such a 86 

revision could be made in this Docket, ComEd agrees to propose those changes in a 87 

revised compliance filing that it will shortly seek leave to make in Docket No. 11-0721.   88 

IV. ADDITIONAL FILING REQUIREMENTS 89 

Q. Staff witness Bridal continues to recommend that ComEd be required to “identify in 90 

each formula rate filing the costs that were incurred in compliance with or in 91 

meeting the infrastructure investment requirements of Section 16-108.5(b) and the 92 

requirements for contributions to energy low-income and support programs of 93 

Subsection 16-108.5(b-10) of the Act.”  (Staff Ex. 7.0, 4:84-87).  Should this 94 

recommendation be adopted? 95 

A. No.  This type of information is not called for by EIMA, and it is simply impossible to 96 

provide.  ComEd cannot calculate the incremental investment costs “[i]ncurred or 97 

projected to be incurred in compliance with or in meeting the infrastructure investment 98 

requirements of Subsection 16-108.5(b) of EIMA” (Staff Ex. 7.0, 7:153-55).  I discuss 99 

ComEd’s factual and policy concerns in this testimony, and ComEd will address any 100 

legal issues in briefs.   101 

Q. EIMA contains quantified targets for investment.  Why is it impossible to calculate 102 

the costs specifically “[i]ncurred or projected to be incurred in compliance with or 103 

in meeting [those] infrastructure investment requirements?” 104 

A. If Mr. Bridal is asking ComEd to isolate particular investments that were made because 105 

of EIMA and then identify the net cost of those investments versus what ComEd would 106 
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have otherwise invested, there is simply no way to do that.  EIMA investments are not 107 

simply “bolt on” additions to a baseline investment program.3  Moreover, as new 108 

investments are made, they change the nature of the system and affect future investments 109 

and costs.  As time passes, it rapidly becomes impractical – and then completely 110 

impossible – for ComEd to say how it would have reacted to those changes, and with 111 

what changed investments, had there been no EIMA.  It is like asking parents of a three-112 

year old what they would be doing and spending their money on if they not had their 113 

child.  ComEd cannot generally know what specific investments it would have made both 114 

absent EIMA at the time of the investment and given a hypothetical system where only 115 

hypothetical non-EIMA investments were made in prior years as well.  Trying to guess 116 

the hypothetical cost of those investments is even less realistic.   117 

Q. Is Mr. Bridal’s position consistent with the EIMA structure? 118 

A. No.  Mr. Bridal’s proposal is not consistent with how the investment target is determined.  119 

EIMA4 measures the target investment not by comparison to a base case, nor by 120 

characterizing individual investments of their costs, but by comparing ComEd’s 121 

investment to a calculated average of past investment, specifically “ComEd’s average 122 

capital spend for the calendar years 2008, 2009, and 2010 as reported in the applicable 123 

Federal Energy Regulatory Commission (FERC) Form 1.”  The use of this calculated 124 

average baseline was necessary because ComEd cannot identify specific “incremental” 125 

investments or their costs. 126 

                                                 
3  Even where EIMA mandates particular investments that would otherwise not have been made, 

e.g., AMI meters and the Test Bed, those investments affect other operations and costs.  Even if they did 
not, those investments are not sufficient to determine what Mr. Bridal requests. 

4 EIMA, Section 16-108.5(b). 
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Q. Is the data that Mr. Bridal seeks required to assess prudence? 127 

A. No.  As I said in my rebuttal testimony, the annual formula rate update filings will 128 

include documentation to support the prudence and reasonableness of all new plant 129 

investments, as well as other expenditures.  The statutory determination of prudence Mr. 130 

Bridal cites, not the cost of particular investments, establishes the prudence of the 131 

decision to engage in the investments described in the Infrastructure Investment Plan and 132 

Smart Grid AMI Plan.  I made this point in my rebuttal, and Mr. Bridal does not respond.   133 

Q. What data can ComEd provide about EIMA investments? 134 

A. Whether under Article IX or EIMA’s formula rate process, ComEd has routinely 135 

provided detailed information specific to many of its larger projects as well as a variety 136 

of other data about its investments and their cost.  ComEd will do the same in its future 137 

formula rate filings under EIMA.  ComEd could also provide with its filing the 138 

incremental investment calculated as specified in EIMA, i.e., as a difference between 139 

total actual or forecast investment and the statutory average investment baseline, but that 140 

data will already appear in ComEd’s annual EIMA reports.  ComEd would simply be 141 

repeating it, and it is not a calculation with ratemaking significance.   142 

Q. Please turn now to Mr. Bridal’s request regarding low income program data.  What 143 

is ComEd’s position on this request? 144 

A. Section 16-108.5(b-10) of EIMA states that, with respect to the disbursement of funds to 145 

energy low-income and support programs: 146 

The participating utilities whose customers benefit from the funds that are 147 
disbursed as contemplated in this Section shall file annual reports 148 
documenting the disbursement of those funds with the Commission.  The 149 
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Commission has the authority to audit disbursement of the funds to ensure 150 
they were disbursed consistently with this Section. 151 

ComEd concurs with Mr. Bridal that this language does not specify an annual filing date 152 

or define any report format.  Moreover, ComEd excludes other non-recoverable costs 153 

from its formula rate input data and there is no reason why these particular excluded costs 154 

should have an additional pre-filing requirement imposed on them above and beyond the 155 

provision of EIMA.   156 

In any event, ComEd is prepared to work promptly with Staff toward a mutual 157 

recommendation for submitting this report prior to the annual formula rate update and 158 

reconciliation filing so as to allow for a “timely and in-depth review.”5  ComEd also 159 

proposes to work with Staff on developing a report format that includes transparent 160 

information to identify where non-recoverable costs are recorded in order to demonstrate 161 

that these costs are excluded from the revenue requirement update and reconciliation 162 

filing.  The annual reporting requirement in Subsection 16-108.9(b-10) and the 163 

reconciliation both cover the same time period, thus any reconciliation needed between 164 

the two should be straightforward.  First filing the annual report required by Subsection 165 

16-108.5(b-10), and then submitting an additional report with the same data as part of the 166 

annual formula rate update and reconciliation filing is neither required by EIMA nor an 167 

effective use of anyone’s time and scarce resources.    168 

V. PROPOSED AD HOC MERGER SAVINGS STANDARD 169 

Q. AG/AARP witness Michael Brosch recommends that “[i]n future formula rate filings, 170 

ComEd should be required to make a showing of achieved, known and measurable 171 

                                                 
5 Bridal Reb., Staff Ex 7.0 5:91.   
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merger savings as a condition to any future rate recovery of so-called ‘costs-to-achieve’ 172 

merger savings.”  AG/AARP Ex. 3.0, 13:285-87.  Should this recommendation be 173 

adopted? 174 

A. No.  Establishing a precondition for future rate recovery in this case would be improper 175 

and is unnecessary.  ComEd anticipates seeking recovery of merger costs incurred in 176 

achieving cost savings in future rate filings.  Reasonable costs prudently incurred by 177 

ComEd to achieve merger savings are recoverable just as are any other costs to achieve 178 

overall savings.  Moreover, in annual filings where such recovery is sought, ComEd will 179 

provide evidence of merger savings.  Entering some type of order in this Docket 180 

requiring a “showing” required in a future docket is both unnecessary and wholly 181 

improper.  Staff witness Ms. Jones observes6 that this is “an annual update 182 

filing/reconciliation proceeding” with a defined scope.  An update / reconciliation docket 183 

is not the place for establishing or changing rules for future dockets. 184 

Further, the “known and measurable” standard is inapplicable to this situation.  185 

The “known and measurable” standard is applicable to adjustments to current data in 186 

order to account for out-of-period events, or projections of those events.  That standard 187 

has nothing to do with actual unadjusted in-period data simply because that data is 188 

updated or calculated annually.  Mr. Brosch’s recommendation that costs of the cost 189 

reduction program should be deferred and amortized, if in excess of $10 million, is also 190 

unnecessary because Section 16-108.5(c)(4)(F) of EIMA already provides a protocol for 191 

these types of costs.  192 

For all these reasons, Mr. Brosch’s recommendation should be rejected. 193 

                                                 
6  Jones Reb., Staff Ex. 6.0, 10:193-94. 
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VI. CONCLUSION 194 

Q. Does this complete your surrebuttal testimony? 195 

A. Yes, it does. 196 


