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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 

Patrick Dillon    )  
        -vs-     )  
Commonwealth Edison Company  ) 
      )  
Complaint as to ComEd refuses to move ) Docket No. 12-0372 
their pole from driveway.  The location ) 
of the pole is not in compliance with ) 
ICC’s Administrative Code on utility )   
pole location in Chicago, Illinois  )  
  
 

REPLY OF AT&T ILLINOIS IN SUPPORT OF ITS MOTION, 
IN THE ALTERNATIVE, TO DISMISS COMPLAINT 

 
 Illinois Bell Telephone Company (“AT&T Illinois”) filed an Objection to the Motion of 

Commonwealth Edison Company (“ComEd”) to Implead AT&T as Respondent and for Other 

Relief.  As an alternative argument to its Objection, in the event that the company was made a 

respondent in the case, AT&T Illinois argued that the Complaint should be dismissed for failure 

to state a claim.  In particular, AT&T Illinois pointed out that the regulation on which the 

Complaint is based applies only to roads that are part of the Illinois State Highway System and 

that neither of the two streets adjacent to Mr. Dillon’s property is a state highway.  See AT&T 

Illinois Objection at 3-4. 

 Mr. Dillon’s Response to the Motion to Dismiss (“Response”) simply cites to the 

definition of “highway” in a publication of the Illinois Department of Transportation (“IDOT”) 

and in the Commission’s transportation rules (92 Ill. Admin. Code Part 530), and it includes 

copies of those materials.1

                                                           
1 The attachments to the copy of the Response that Mr. Dillon faxed to counsel for AT&T Illinois on September 11, 
2012, differ somewhat from the attachments to the Response found on the Commission’s e-docket system.  

  The Response does not identify which of the two streets bordering 

Mr. Dillon’s property – North New England Avenue or West Berwyn Avenue in the City of 
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Chicago – runs alongside the utility pole at issue here, and it does not expressly contend that 

either street is a state highway.  The Response also does not express any opinion on ComEd’s 

impleader motion, does not state that AT&T Illinois has any facilities on the pole at issue, and 

does not allege that Mr. Dillon has any claim against AT&T Illinois.2

 The two documents on which Mr. Dillon relies do not support the conclusion that he 

wants the Commission to draw from them: i.e., that North New England Avenue and West 

Berwyn Avenue are part of the Illinois State Highway System.  Accordingly, the Complaint 

should be dismissed. 

 

 First, the definition of “highway” in the IDOT publication paraphrases the definition of 

that term in the Illinois Highway Code, 605 ILCS 5/2-202.  The status of a road as a “highway” 

does not automatically make it part of the state highway system, however.  Mr. Dillon simply 

ignores the other provisions of the Highway Code that differentiate the “state highway system” 

(id. § 2-101) from the “county highway system” (id. § 2-102), the “township and district road 

system” (id. § 2-103), and the “municipal street system.”  Id. § 2-104.  In fact, the very next page 

of the IDOT publication to which Mr. Dillon cites lists the four systems and identifies the 

government authority with jurisdiction over each type of system, making clear that IDOT does 

not have jurisdiction over municipal street systems.  See Ex. 1 (attached).  A particular road (or 

stretch of roadway) can only be part of one of those four systems, not several simultaneously.  

See Village of Montgomery v. Aurora Twp., 387 Ill. App. 3d 353, 357, 899 N.E.2d 567, 574 (2nd 

Dist. 2008) (finding that roadway that was not part of state highway system, county highway 

                                                           
2 As AT&T Illinois pointed out in its Objection (at pp. 1, 3), the Complaint also does not mention AT&T Illinois and 
does not suggest that any of the $9000 amount that ComEd would charge to re-locate the pole involves AT&T 
facilities.  ComEd’s Reply to the Objection also does not claim that AT&T Illinois would be liable to ComEd for 
any of this $9000 amount, as opposed to other, unspecified costs ComEd claims it could incur for “the removal and 
relocation” of AT&T Illinois equipment. ComEd Reply at 1.  In addition, ComEd has not – as required by the 
impleader statute – filed a third-party complaint against AT&T Illinois alleging that AT&T is liable “for all or part 
of [Mr. Dillon’s] claim against” ComEd.  See 735 ILCS 5/2-406(b).   



3 
 

system, or municipal street system had to be part of township and district road system); People 

ex rel. Kenney v. City of Goreville, 154 Ill. App. 3d 1091, 1098, 507 N.E.2d 1247, 1251 (5th Dist. 

1987) (stating that existing streets in city were part of “municipal street system” if they were not 

part of state or county highway systems). 

 Moreover, although the IDOT publication states that a highway in a municipality may be 

called a “street,” that publication does not support the implication that Mr. Dillon appears to 

draw: that a “street” is necessarily a “state highway.”  The Highway Code does allow IDOT to 

make a city street part of the state highway system and to take over maintenance of that street 

(see 605 ILCS 5/4-203), as long as the department follows certain procedures.  See id. § 4-204 

(requiring IDOT to file description of roadway becoming part of state highway system in its 

office and in offices of the county clerk in counties where highway is located); see also id. § 4-

201.11 (requiring that state highway “always be designated by a number”).  Mr. Dillon does not 

claim that IDOT has taken authority over, and maintains, either of the two streets bordering his 

property, and he has not identified the state highway number assigned to either street.  Compare 

AT&T Illinois Objection Ex. A (IDOT map of Cook County showing roads with highway 

numbers). 

 Second, the definition of “highway” from the Commission’s Part 530 rules adds nothing 

to Mr. Dillon’s argument.  That definition requires that the street or road in question already be 

“under the jurisdiction of [IDOT]” (92 Ill. Admin. Code § 530.30), so that the definition is 

irrelevant if a street is not under IDOT’s jurisdiction.  As explained above, Mr. Dillon does not 

even claim that North New England Avenue or West Berwyn Avenue is part of the Illinois State 

Highway System. 
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 In summary, the utility pole that is the subject of the Complaint is not located along a 

roadway that is part of the Illinois State Highway System.  As a result, any pole location 

requirements imposed by 92 Ill. Admin. Code § 530.450(c)(1)(A)(i) & (ii) are irrelevant. 

WHEREFORE, for all the foregoing reasons and for the reasons stated in its Objection, 

AT&T Illinois requests that the Complaint be dismissed with prejudice, as to AT&T Illinois, in 

the event that the Commission concludes that AT&T Illinois should be made a party to this case. 

 
Dated:  September 18, 2012     

       Respectfully submitted, 

  

 _/s/__________________________    
        James A. Huttenhower 
 
 
 
 
 
James A. Huttenhower 
Illinois Bell Telephone Company 
225 W. Randolph Street, Suite 25-D 
Chicago, Illinois 60606 
312-727-1444 
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CERTIFICATE OF SERVICE 
 

 I, James A. Huttenhower, an attorney, certify that a copy of the foregoing Reply of AT&T 

Illinois in Support of Its Motion, in the Alternative, to Dismiss Complaint, was served on the 

following parties by U.S. Mail and/or electronic transmission on September 18, 2012.   

 

       ___/s/____________________________ 
        James A. Huttenhower 
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SERVICE LIST FOR ICC DOCKET 12-0372 

 
John T. Riley  
Administrative Law Judge  
Illinois Commerce Commission  
160 N. LaSalle St., Ste. C-800  
Chicago, IL 60601-3104 
jriley@icc.illinois.gov 
 
Patrick Dillon 
5301 N. New England  
Chicago, IL 60656 
dillon477@aol.com 
 
Mark L. Goldstein 
Mark L. Goldstein, P.C.  
3019 Province Circle  
Mundelein, IL 60060 
mlglawoffices@aol.com 
 
Thomas S. O'Neill 
Commonwealth Edison Company  
440 S. LaSalle St., Ste. 3300  
Chicago, IL 60605 
thomas.oneill@comed.com 

mailto:jriley@icc.illinois.gov�
mailto:dillon477@aol.com�
mailto:mlglawoffices@aol.com�
mailto:thomas.oneill@comed.com�

	Cert of service and list.pdf
	SERVICE LIST FOR ICC DOCKET 12-0372




