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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission   ) 
On Its Own Motions     ) 

) 09-0592 
Adoption of 83 Ill. Adm. Code 412   ) 
An amendment of 83 Ill. Adm. Code 453 ) 
 
 

REPLY BRIEF ON EXCEPTIONS OF THE  
CITIZENS UTILITY BOARD AND 

PEOPLE OF THE STATE OF ILLINOIS 
 

NOW COMES the Citizens Utility Board (“CUB”) and the People of the State of 

Illinois ,by Lisa Madigan, Attorney General of the State of Illinois (“AG” or “the People”), 

pursuant to the Administrative Law Judge’s order of August 23, 2012, to file this Reply 

Brief on Exceptions regarding the Post-Prohibition Proposed Order of the Illinois 

Commerce Commission (“ICC” or “the Commission”) addressing the obligations of 

alternative retail electric suppliers (Part 412) and internet customer enrollment rules (Part 

453).  For the reasons discussed herein, CUB/AG recommend the Commission adopt the 

proposed rules shown in Appendix A of the Post-Prohibition Proposed Order.   

 
I. INTRODUCTION 

This rulemaking is the result of a series of workshop discussions and tariff filings 

implementing the Retail Electric Competition Act of 2006 (P.A. 95-0700), which provided 

alternative retail electric suppliers (“ARESs”) with the ability to leverage the existing 

infrastructure of the incumbent utility, including billing, credit and collection practices 

through Utility Consolidated Billing (“UCB”) and the Purchase of Receivables (“POR”).  220 

ILCS 5/16-118(a)-(e).  These programs are designed to facilitate the growth of competition 

for power and energy supply amongst residential and small commercial consumers.  220 

ILCS 5/16-118(a).  The Commission, CUB and the People all agree that “consumer 
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education and protection are both very important in any program implementing customer 

choice, particularly for smaller customers.”  See In re Ameren Illinois Utilities UCB-POR, 

ICC consolidated Docket No. 08-0619, Final Order at 47-49, August 19, 2009.1  In this 

instance, the Commission concluded that areas of consumer education and protection not 

appropriate for AIU's tariffs, such as enrollment verification procedures or contract 

disclosures, would be more appropriately addressed in a rulemaking proceeding based upon 

a series of workshop discussion amongst interested parties, a proposed Staff Report and 

First Notice Rule.  Id. at 47-48.  Specifically, the ICC asked the Office of Retail Market 

Development (“ORMD”) to examine the following issues: (1) what information should be 

included on the Commission's website; (2) what information should be included on a 

disclosure form to be provided to customers at the time of enrollment; (3) the appropriate 

length of a penalty-free cancellation period for contracts between a RES and a customer; (4) 

appropriate rules governing uniform terminology in RES product offerings; (5) appropriate 

rules governing "green" products; (6) use of a "do not market" list; (7) the possibility of 

presenting charges on a per kWh basis; and (8) any requirement of RES to disclose 

declarations of force majeure within the past ten years.  Id.  The Commission further noted 

that these directives were not to limit the scope of workshop discussions but provide 

direction on topics the ICC would like addressed.  Id. 

The rules presented here are the result of those workshop discussions, and represent 

the Commission’s judgment on how best to facilitate the development of a competitive 

electricity supply market for residential and small business customers.  This interest is in 

turn balanced with the Commission’s responsibility to monitor that competitive market and 

ensure that customers participating in it are equipped to participate in it.  The fact that 
                                                      

1 “Ameren Illinois Utilities” referred to the Central Illinois Light Company d/b/a AmerenCILCO, the 
Central Illinois Public Service Company d/b/a AmerenCIPS and the Illinois Power Company d/b/a 
AmerenIP, which are now collectively known as Ameren Illinois.   
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residential customers can be disconnected for failure to pay their bills, even if they receive 

supply service from a competitive supplier, underlines the need for consumer protections 

and transparency in the market.  See 220 ILCS 5/1-102.  Indeed, competition is better 

served and more successful if robust consumer protections exist.  CUB and the People 

believe these rules provide those protections with the result that Illinois’ competitive 

electricity market will function as the General Assembly has intended: for the benefit of 

Illinois customers.  This brief will respond to the Briefs on Exceptions of the Commission 

Staff, Dominion Retail, Inc., AEP Energy, Prairie Point Energy, the Retail Energy Supply 

Association, and the Illinois Gas & Electric Company.  Several of these parties argue the 

Commission lacks the authority to enact portions of the Proposed Part 412, which is 

addressed separately while specific proposed rule amendments are addressed in turn.   

 

II. COMMISSION AUTHORITY 

The General Assembly has stated that it is “in the best interests of Illinois energy 

consumers to promote fair and open competition in the provision of electric power and 

energy and to prevent anticompetitive practices in the provision of electric power and 

energy.”  220 ILCS 5/16-118(a).  This statutory preamble, which supplies the reasons and 

explanations for legislative enactments, must serve as the guiding objective for the 

Commission’s work.  Citizens Utility Board v. Illinois Commerce Comm’n, 166 Ill. 2d 111, 

126 (1995).  To achieve this objective of promoting fair and open competition, Illinois courts 

have recognized that the Commission's authority includes the authority to do what is 

reasonably necessary to accomplish the legislature's objective.  Abbott Lab., Inc. v. Ill. 

Commerce Comm'n, 682 N.E.2d 340, 347 (5th Dist. 1997) (affirming Commission orders 

approving penalties imposed on natural gas utilities that were not enumerated by statute).  

In that case, the Court concluded the ICC has discretion to formulate reasonable methods 
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of achieving stated legislative objectives.  Id. at 348.  Indeed, this wide discretion was 

recognized by the U.S. Supreme Court as an integral element of public utility regulation.  

Duquesne Light Co. v. Barasch, 488 U.S. 299 (1989).  The Court stated, among other things, 

that a commission “must be free, within the limitations imposed by pertinent constitutional 

and statutory commands, to devise methods of regulation capable of equitably reconciling 

diverse and conflicting interests.”  Barasch, 488 U.S. at 314 (quoting Permian Basin Area 

Rate Cases, 390 U.S. 747, 767 (1968)). 

Public Act 95-0700 created the ORMD, and mandated that public utilities create 

programs to allow alternative retail electric suppliers to use public utility billing systems 

and mandating the public utility purchase of ARES receivables.  220 ILCS 5/16-118.  The 

same act gave the ICC authority to establish retail choice and referral programs for 

residential and small commercial customers.  220 ILCS 5/20-130(a).  The ORMD is in fact 

directed to work with “interested parties” to “implement and improve” retail choice 

programs.  220 ILCS 5/20-130(c).  This office, which is directed to “monitor existing 

competitive conditions in Illinois,” has the authority to propose solutions for any market 

problems while at the same time promoting “safe, reliable, and affordable electric service.”  

220 ILCS 5/20-110.  

In Illinois, the Commission has general rulemaking authority for “any matters 

covered by the provisions of the [Public Utilities] Act, or by any other Acts relating to public 

utilities.”  220 ILCS 5/10-101.  Furthermore, under the comprehensive scheme set out in 

the Public Utilities Act, the Commission is to be an active participant.  People ex rel. 

Hartigan v. Illinois Commerce Comm'n, 117 Ill.2d 120, 135-136, (1987).  As a result, the 

Commission is free to raise issues in proceedings on its own, and is not limited to the 



7 

proposals presented to it by intervenors.  See, e.g., City of Champaign v. Illinois Commerce 

Comm’n, 41 Ill. App. 3d 457, 461 (1986).   

The Commission also has rulemaking authority over “the performance of any service 

or the furnishing of any commodity of the character furnished or supplied by any public 

utility.”  220 CILS 5/8-101.  The General Assembly has not limited the Commission to any 

set of specific procedures, and as result, the Commission is empowered to exercise its 

discretion to formulate reasonable methods of achieving stated legislative objectives.  

Abbott Lab. Inc., 289 Ill. App. 3d at 712, citing Peoples Gas, Light & Coke Co. v. Illinois 

Commerce Comm’n, 175 Ill. App. 3d 39, 52 (1988).   

Illinois courts have concluded that the intent of the General Assembly was to give 

the ICC the authority to oversee the restructuring of the Illinois electric marketplace and to 

insure a competitive retail market for the provision of electric service.  Illinois Power Co. v. 

Illinois Commerce Comm'n, 316 Ill.App.3d 254, 262, 736 N.E.2d 196, 203 (5th Dist. 2000) 

(“Illinois Power”).  In the Customer Choice Law, the legislature states, “The [ICC] should 

act to promote the development of an effectively competitive electricity market that 

operates efficiently and is equitable to all customers.”  Id., citing 220 ILCS 5/16-101A(d).  

The Customer Choice Law also seeks to “promote fair and open competition in the provision 

of electric power and energy.”  Id., citing 220 ILCS 5/16-118(a).  As a result, the Court 

concluded the ICC’s rules regarding anticompetitive behavior were proper.  That authority 

remains intact, and provides the basis for the rule under consideration here. 
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III. PART 412 

A. Section 412.10 Definitions 

The Retail Energy Supply Association (“RESA”) takes issue with the term “rescind” 

as defined in the proposed rule.  Essentially, RESA argues to rescind a contract is different 

than cancelling an enrollment.  RESA Brief on Exceptions (“BOE”) at 4.  RESA maintains 

that cancelling an enrollment would not cancel a contract.  Id.  Cancellation of a pending 

enrollment for any reason – whether by customer choice or utility error – would in fact 

render performance of the contract moot.  The customer would not be able to receive supply 

from the ARES nor would the utility be able to bill the customer under a consolidated 

billing program.  It is essential that the rescission period be tied to the utility enrollment 

process, as that is what generates the letter from their utility informing the customer that 

the supply service will be changed and the customer can expect to receive a bill reflecting 

the purchase of electricity supply from an ARES.  Both ComEd and Ameren, entities that 

will likely receive the lion’s share of the consumer complaint calls, apparently recognize 

this to be an important consumer protection as consumers deal with electric choice.  ComEd 

Init. Comments at 1-3; Ameren Init. Comments at 1-2.  The Commission should exercise its 

authority to regulate the provision of an essential service – electricity – and maintain the 

proposed definition. 

B. Section 412.110 Uniform Disclosure Statement 

1. Disclosure of Price on a Per kWh Basis 

All intervenors in this proceeding have agreed that the disclosure of price should be 

done on a per kilowatt hour basis.  (The only party to take issue with this provision in the 

proposed rule, Illinois Gas & Electric (“ILG&E”), has not filed a petition to intervene in this 

case.  In its Brief on Exceptions, ILG&E argues that Section 412.110 (Uniform Disclosure 

Statement) should not include a price per kilowatt-hour (“kWh”) disclosure for ARES offers.  
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ILG&E BOE at 2.  Throughout this proceeding, CUB/AG have argued this disclosure is 

necessary to bring pricing transparency to the market and enable consumers to shop and 

compare ARES products.  See CUB/AG Initial Comments at 6-7; CUB/AG Surreply 

Comments at 3-6; CUB/AG Init. Br. at 7-12.  The proposed rule reflects the reasonable 

compromise of Commission Staff which enables customers to compare ARES offers on an 

“apples to apples” basis, and still allowed ARES to offer a fixed bill type product.  See Brief 

on Exceptions of Commission Staff filed on April 12th 2011 pages 16-17.  

The General Assembly has made it clear that it expects all consumers to receive 

sufficient information to make informed choices among suppliers and services.  220 ILCS 

5/16-101(A)(e).  The disclosure of an offer on per kWh basis for power and energy services is 

the simplest way to ensure this objective is met.  See CUB/AG Corrected Ver. Init, 

Comments at 5-7; Corrected Attachment A at 6.  It provides the necessary transparency for 

the market without infringing on the ability of a competitive supplier to offer the items 

such as “home energy audits, energy efficiency services, credit card rewards, airline miles 

and other similar enhancements,” none of which constitute power and energy services and 

as such are not affected by the proposed rule.  ILG&E BOE at 2.  As such, the Commission 

should retain the requirement that product offerings include the disclosure of a price per 

kWh disclosure as described in Appendix A to the Post Prohibition Proposed Rule.    

2.  Distribution of the Uniform Disclosure Statement 

RESA objects to the requirement that customers receive copies of the Uniform 

Disclosure Statement (“UDS”) prior to receiving authorization from that customer to switch 

the customer’s electricity supply.  RESA BOE at 5-6.  RESA proposes that requirement be 

eliminated.  Id.  Such a change would undermine the very purpose of the UDS:  to provide 

customers with the information necessary to make an informed choice to change suppliers.  

This requirement has not previously been challenged, even by RESA, in the underlying 
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workshops, comments or briefs.  RESA offers no compelling reason now why it should be 

changed, citing only that the rules contemplate sending a customer a copy of the sales 

contract.  Id.  CUB/AG see no conflict with the requirement that customers receive a copy of 

their contract after enrollment is processed, or the sale completed, with a requirement the 

customer receive a statement disclosing the material terms and condition of an ARES offer 

prior to acceptance of that offer.  To limit customer information, or the customer’s ability to 

weigh competing offers, limits the development of competition.  The UDS, and the 

requirement it be shared with customers prior to receiving authorization to change 

suppliers, is designed to facilitate competition.  RESA’s request should be rejected. 

C. Section 412.190 Utility Name and Logo Use 

Several intervernors and Commission Staff take issue with the proposed rule’s 

restrictions on the use of utility names and logos: 

• Dominion Retail, Inc. (“Dominion”) asserts that it is “necessary to step back and 

think about what confusion could possibly be engendered by a marketer using 

the name or logo of a gas utility. Customers know the name of their electric 

utility and the name of their gas utility and they understand the difference.”  

Dominion BOE at 12.   

• Prairie Point Energy, d/b/a Nicor Advanced Energy (“NAE”), claims that this ban 

would “limit the number of ARES that would otherwise actively participate” in 

the competitive marketplace. NAE BOE at 8. 

• Staff asserts that the restrictions contained in section 412.190 are unnecessary 

since the proposed rule already “prohibits this type of deceptive practices” in 

section 412.110(l), which requires a “statement that the RES is an independent 

seller of power and energy services, certified by the Illinois Commerce 
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Commission and that the agent is not representing or acting on behalf of the 

electric utility, governmental bodies or consumer groups.”  Staff BOE at 4.  Staff 

also asserts that section 412.170(c) of the Rule, which prohibits “ARES agents 

from using false, misleading, materially inaccurate or otherwise deceptive 

language or materials in soliciting or providing services,” provides protection 

against customer confusion.  Id.   

RESA suggested amending the rule so that the prohibition against using a utility name or 

similar logo applies only to affiliates of Illinois electric utilities.  RESA BOE at 8. 

The central question before the Commission is whether customer confusion about 

who is in fact providing electricity supply is something that the Commission wants to 

address.  CUB/AG believe that allowing ARES to use the names of an Illinois utility, or 

logos similar to that of an Illinois utility, will not promote competition but instead result in 

customer frustration, complaints and ultimately, distrust of a competitive market.  

Allowing an ARES to use in any manner the name, or some part of the name, or logo 

of an Illinois public utility cannot help but give the customer the impression that the 

customer will be dealing with the utility.  CUB/AG Init. Br. at 22-23.  Many of the problems 

CUB/AG observed in the retail gas market relate to consumer confusion where consumers 

assume an alternative retail gas supplier (“ARGS”) was affiliated with the utility, a 

problem magnified where the utility and affiliate share a similar name and/or logo.  Id., see 

also CUB/AG Surreply Comments at 9; Citizens Utility Board, et al v. Illinois Energy 

Savings Corp. D/B/A U.S. Energy Savings Corp., ICC Docket No. 08-0175, Verified 

Original Complaint.  While the Proposed Rule would require disclosure of ARES status as 

an “independent seller of power and energy service,” it would not reach the most obvious 

and initial potential source of customer confusion: using a name and logo similar to that of 

the regulated utility to capitalize on the relationship the customer has with that utility.  Id.  



12 

A ban on the affiliate use of utility name and logo would eliminate competitive barriers that 

are created by the RES affiliate’s use of the existing utility brand.  Id.  Disallowing RES use 

of the utility name and logo would create a truly level playing field among the energy 

marketers.   

This is true regardless of the type of Illinois utility.  CUB/AG notes that it is possible 

for an ARES to be an affiliate of an Illinois gas utility, or for an ARES to arrange for the use 

of the name of an Illinois gas or electric utility or affiliate.  One such recent example is the 

licensing agreement between Dominion and NAE allowing Dominion to use the name 

“Nicor Electric.”  NAE BOE at 4.  Dominion, which supported the restriction on utility 

name use when it applied only to Illinois electric utilities, claims “there is far more danger” 

in an ARES using the name or logo of an electric utility.  Dominion BOE at 14.  At that 

time, CUB/AG agreed with Dominion that the rule should specify the name of an affiliated 

ARES should not contain any portion of the name of the Illinois regulated utility.  CUB/AG 

Surreply Comments at 10.  Yet without evidence that customers understand the distinction 

between their regulated gas and electric utility, the danger of customer confusion Dominion 

acknowledges is of equal concern for ARES use of a gas or electric utility name or logo.   

As Commonwealth Edison Company (“ComEd”) points out, the Commission has an 

obligation under the law to adopt disclosures that allow consumers to compare prices, terms 

and conditions for ARES offers.  ComEd BOE at 3 citing 220 ILCS 5/16-117(h).  ComEd 

believes this authority extends “by definition” to the power on the part of the Commission to 

require ARES to represent themselves “as distinct from other companies or entities, 

including utilities.”  Id.  ComEd and NAE both then direct the Commission’s attention to 

the rules limiting joint marketing efforts by utilities and affiliates.  For ComEd, those rules 

highlight the potential for customers to confuse an affiliate with the utility.  CUB/AG agree.  
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ComEd BOE at 4-5.  For NAE, those rules serve as the extent of the Commission’s 

authority on the subject, which on a closer reading of the case law proves faulty. 

The case relied on by NAE, Illinois Power Co. v. Illinois Commerce Comm’n, did 

address the Commission’s rules regarding joint marketing on the part of utilities and 

affiliates and the potential for discriminatory or preferential behavior on the part of 

utilities with affiliates.  Illinois Power at 258 – 261.  The Court did indeed examine section 

450.25 of the Commission’s rules, which state:  

a)  An electric utility shall neither jointly advertise nor jointly market its 
services or products with those of an affiliated interest in competition with 
ARES.  

b)  Nothing in subsection (a) shall be construed as prohibiting an affiliated 
interest in competition with ARES from using the corporate name or logo of 
an electric utility or electric utility holding company.  

What the Court did not do is rule on whether or not a prohibition by the Commission 

unrelated to section (a), based on an entirely different record, and which addressed the 

“substantial interest” in insuring nondiscrimination in the development of a competitive 

market for utility service” would be appropriate.  Illinois Power at 259.   

The fact is there are only a handful of Illinois electric and natural gas public utilities 

from which an ARES could “borrow” a name or logo.  Those ARES who first secure those 

relationships will in fact enjoy a competitive advantage compared to other ARES.  As the 

Court put it, “they imply a distribution affiliation that no longer exists due to the 

deregulation.”  Id. ( addressing the flaws in allowing any joint marketing between affiliates 

and utilities).  “If left unregulated, joint marketing could lead to discrimination between 

affiliates and unaffiliated ARES because of customer confusion and the creation of entry 

barriers.”  Illinois Power at 261.  That confusion exists with the use of an Illinois utility’s 

name or logo, regardless of any joint marketing.   
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As Staff points out, “since the General Assembly has already authorized the 

Commission to make “misrepresentation” judgments regarding alternative retail gas 

suppliers (“ARGS”) under the PUA,  it is already within its sphere of recognized expertise to 

make the same determinations regarding alternative retail electric suppliers.  Staff BOE at 

4.  CUB/AG agrees it is within the Commission’s expertise and authority to make the same 

determinations of ARES that it makes for ARGS.   

Dominion appears to agree at least on this point.  In its Brief on Exceptions, 

Dominion argues that it would be “absurd” to adopt a set of rules allowing “Illinois gas 

utilities to have affiliates marketing competitive gas service but disallow gas utilities from 

providing competitive electric service either through an affiliate or third party using the gas 

utility name or logo.  Dominion BOE at 14-15.  CUB/AG agree.  Throughout this 

proceeding, CUB/AG have argued that the rules governing the competitive marketplace for 

retail natural gas, including consumer protections expressly directed by the Illinois General 

Assembly, should be applied here.  See CUB/AG Init. Br. at 2.  Nothing in the proposed rule 

here would prohibit a gas utility from having an affiliate which provides a competitive 

electric service, or from offering that service itself.  The sole purpose of the rule is to 

prevent customer confusion on who is providing the service.  The only case cited by 

Dominion at the ICC, Docket No. 00-0586, which addressed standards for “Non-

Discrimination in Affiliate Transactions for Gas Utilities,” did indeed conclude a “complete 

prohibition on the sharing of corporate logos” was unnecessary.  Dominion BOE at 15.  

There is no complete prohibition on the sharing of corporate logos being proposed here – 

instead, the Commission has proposed a reasonable restriction on the use of an electric or 

natural gas utility name or logo. 

The prohibition on the use of an Illinois electric or natural gas utility name or logo is 

supported by ComEd, the Illinois Competitive Energy Association (“ICEA”) and AEP 
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Energy f/k/a Bluestar Energy.  It is necessary to ensure a level competitive playing field, 

necessary to prevent customer confusion, and ultimately necessary to ensuring that retail 

choice becomes a permanent and positive fixture in Illinois.  The Commission should retain 

the proposed rule’s restriction on the use of an electric or natural gas name or logo.  

D. Section 412.210 Rescission of Sales Contract 

AEP objects to provisions in Section 412.210 that permit a customer to rescind a 

contract within ten calendar days after the electric utility processes the enrollment request, 

arguing that it is the signing of the contract that should trigger the rescission period, not 

the customer’s receipt of the utility’s notification that his or her service has been switched.   

AEP recommends that a residential customer should be allowed to rescind within ten 

calendar days following the execution of a contract but that small commercial customers get 

a longer rescission period of ten business days following execution.   AEP BOE 10-12, 13-14.  

RESA similarly opposes basing rescission on the utility’s processing of an enrollment 

request and suggests limiting the rescission period even more, to three business days from 

the date the contract was signed, regardless of when the customer is notified of the switch 

by the utility.  RESA BOE at 3-4, 8-9.  ILG&E acknowledges the processing of the 

enrollment request as the beginning of the rescission period, but proposes that a residential 

customer be allowed only three business days following the processing of the enrollment 

request to rescind a contract rather than the ten calendar days provided for in this section, 

while small commercial customers should be allowed only three days to rescind.  ILG&E 

BOE at 5-6.   

CUB/AG strongly support the rule as presently drafted for a variety of reasons.  

First and foremost, the need to craft rules to prevent unlawful switching is fundamental to 

the protection of consumer interests and the notion of customer choice underlying this 

proceeding.  Beginning the rescission period with the utility notification makes sense to 
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ensure that any misleading or deceptive practices that could distort a customer’s 

understanding of the decision to switch energy providers could be effectively undermined. 

Second, the transition to competition for a service such as electricity mandates a 

more cautious approach, especially compared to other industries where a consumer’s 

misstep doesn’t risk disconnection of an essential service if new charges prove to be higher 

than expected.   The limited exposure to retail energy competition that consumers have so 

far experienced suggests that the ground rules for purchasing electricity are very likely still 

a mystery to most consumers.   

AEP’s suggestion that “rescission and enrollment are two separate and distinct 

concepts” that should not be linked belies its own recognition that utility notification “is 

made to ensure that ‘slamming’ has not occurred.”  AEP BOE at 11.  If a customer has been 

slammed, certainly AEP must agree that it is not conceding too much to allow time for the 

utility to issue the switching notification, give the customer sufficient time to confirm what 

happened and make the necessary contacts to correct the situation.   

RESA continues to insist that the customer’s cancellation of a pending enrollment 

with the utility would not rescind the customer’s contract with the ARES.  RESA BOE at 4.  

The AG and CUB note that stopping the enrollment process would leave no way to 

implement the contract.  As much as it would prefer to argue otherwise, RESA must 

acknowledge that the switching process conducted by the utility is absolutely essential to 

the ultimate enforcement of the contract and that halting that process renders the contract 

meaningless.  The provision of alternative electric supply does not mirror the typical two-

party contractual transaction.  It necessarily involves three players – the customer, the 

utility and the power supplier -- all of whom have their role to play.  For RESA to pretend 

otherwise serves no useful purpose.  There is no point in penalizing customers simply 
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because they have elected to contact the entity that delivers their power to inform them of 

their intended power supplier. 

It is essential that the rescission period be tied to the utility enrollment process, as 

that event is what generates the letter from the utility informing the consumer they have 

the right to call the utility or the ARES within ten days to rescind their contract.   It is 

noteworthy that throughout this proceeding, ComEd and Ameren, the companies that will 

likely receive most of the consumer complaint calls, have acknowledged that this period 

provides an important consumer protection as consumers deal with electric choice.  The 

rescission period set forth in Section 412.210 is meant to act as a safety net to protect 

consumers from the most egregious practices of the industry’s “bad actors” and should have 

no impact on “good actors.”  The Commission should retain this provision as set forth in 

Appendix A.  

E. Section 412.230 Early Termination of Sales Contract  

AEP condemns the $50 cap on early termination fees as “arbitrary, contrary to law, 

unsupported by facts and ultimately harmful to consumers,” and further asserts that the 

justification for the cap is illegitimate because it has been connected to the existence of a 

separate statute that applies to the natural gas industry. AEP BOE at 6.  NAE similarly 

opposes any limits at all on termination fees, as it maintains that the ICC lacks the 

statutory authority to impose such a limitation.  NAE BOE at 15-16.  ICEA agrees with 

NAE, citing a provision contained in the Public Utilities Act that permits “arm’s length 

agreement[s] between a supplier and a retail customer that sets. . . provisions governing 

early termination through a contract as allowed by Section 16-119.”  ICEA BOE at 3-4. 

RESA opposes the cap on the grounds that the Act specifically permits an ARES to 

establish an early termination fee through tariff or contract.  RESA BOE at 10-11.  ILG&E 

describes the $50 cap as “unworkable within current market realities,” but, acknowledging 
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the potential for abuse by unscrupulous vendors if the fee is not limited, proposes a cap of 

$150.  ILG&E at 6-7. 

This blanket opposition is misplaced.  The parties opposing any termination fee cap 

base their opposition on a construction of Section 16-115A so narrow as to render 

meaningless this legitimate exercise of authority by the Commission to protect the 

competitive market.  They achieve this by conveniently disregarding the specific language 

of that Section, which reads as follows: 

(c) No alternative retail electric supplier, or electric utility other than the 
electric utility in whose service area a customer is located, shall (i) enter into 
or employ any arrangements which have the effect of preventing a retail 
customer with a maximum electrical demand of less than one megawatt from 
having access to the services of the electric utility in whose service area the 
customer is located or (ii) charge retail customers for such access. This 
subsection shall not be construed to prevent an arms-length agreement 
between a supplier and a retail customer that sets a term of service, notice 
period for terminating service and provisions governing early termination 
through a tariff or contract as allowed by Section 16-119. 

220 ILCS 5/16-115A(c). 

This section does not prohibit the Commission from exercising its discretion to 

ensure that termination fees are reasonable, and, more importantly, do not interfere with 

the development of competition.  Those who see a conflict between the language of this 

subsection and the Commission’s authority to protect competition are in error.  There is no 

conflict between the ability of an ARES to negotiate an arm’s length agreement with a 

customer and the Commission’s authority to enact rules to protect competition.  The 

legislature is presumed to have intended that statutes relating to a single subject and 

controlled by a single policy will be consistent and harmonious, and any apparent conflicts 

between two such statutes will be reconciled if possible. Collins v. Board of Trustees of the 

Firemen's Annuity & Benefit Fund, 155 Ill.2d 103, 111-12, 610 N.E.2d 1250 (1993). Illinois 

courts have recognized that the Commission's authority includes the authority to do what is 
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reasonably necessary to accomplish the legislature's objective.  Abbott Lab., Inc., 682 

N.E.2d 340, 347 (5th Dist. 1997) (affirming Commission orders approving penalties imposed 

on natural gas utilities that were not enumerated by statute).  It is precisely because 

negotiations between suppliers and retail customers often do not have an “arm’s length” 

character that the Commission approved the $50 termination fee cap.   

The General Assembly has declared that electricity is an essential service, and the 

fact that consumers can now be disconnected for charged placed on their bill by alternative 

retail electric suppliers further supports a cap on termination fees.  220 ILCS 5/1-102.  Most 

residential and small business customers are unaccustomed to shopping for and 

determining the value of electric commodity products, and do not stand on equal footing 

with an alternative electric service providers such that they can enter into “arm’s length” 

agreements.  The ability to exit an ARES contract without incurring significant termination 

fees is essential to retaining access to essential electric utility service and has been 

recognized as a necessary right by the General Assembly in both the statute governing 

alternative natural gas provides and in the Consumer Fraud and Deceptive Business 

Practices Act.  220 ILCS 5/19-115(g)(5)(A), 815 ILCS 505/2DDD(e).  There is no reason that 

the Commission should hesitate to act to protect electric customers in this regard. 

Retail competition was enacted by the General Assembly with the express goal of 

providing lower costs to consumers:  “All consumers must benefit in an equitable and timely 

fashion from the lower costs for electricity that result from retail and wholesale competition 

and receive sufficient information to make informed choices among suppliers and services.”  

220 ILCS 5/16-101A(e).  The reason termination fees were ultimately capped after 

experience in the competitive retail natural gas market is because consumers faced 

astronomical termination fees on contracts they wished to cancel after being misled or 

confused.  These high fees forced consumers to either pay the fee or continue with a 
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contract that locked in their natural gas supply at record high prices for the next 5 years.  

In addition to the obvious consumer protections of limiting consumers’ exposure to high 

termination fees, capping early termination fees also facilitates competition by making it 

easier for customers to switch among suppliers and creates discipline for supplier pricing in 

the market.  Choosing among various suppliers is the essence of competition that it is the 

Commission’s duty to protect.  Furthermore, by capping cancellation fees, the Commission 

would prevent the proliferation of ARES business models that would allow for the “farming” 

of cancellation fees, by which suppliers can have a business model that focuses on making 

money from cancellation fees, instead of from good, quality service and low prices.   

Finally, RESA states its opposition to waiver of the early termination fee within ten 

days after the issuance of a customer’s first bill, claiming that “[c]ustomers’ freedom of 

choice should not be hampered by rules dictated by the Commission to address issues that 

are unapparent in the retail electric marketplace.”  RESA BOE at 11.  If  RESA’s argument 

is that the need to protect customers who may be the victims of “rate shock” upon receiving 

their first bill is “unapparent,” that will be of little solace to the first customer experiencing 

a larger-than-expected bill.  Even if this rule serves only to protect a small number of 

customers, it will serve a worthwhile purpose: ensuring that even the most vulnerable 

customers have an understanding of what the new ARES rates will mean in terms of total 

dollars and cents and the total utility bill.  RESA’s suggestion that consumers are savvy 

enough to game the system if they are allowed to terminate a contract within ten days after 

receiving the first bill is premised on the unrealistic assumption that residential consumers 

are as knowledgeable and experienced as a large industrial consumer when it comes to 

purchasing energy.  In most cases, the first experience with electric choice a consumer will 

have will be a salesperson asking them to sign a contract for their energy supply.  A ten day 

rescission period allows a consumer time to research their decision.  The ability to 



21 

terminate a contract that produced energy rates that are higher than what the consumer 

expected was deemed an essential protection in the eyes of the General Assembly, which 

responded to problems prevalent in the alternative natural gas industry.  That sort of 

protection should not be denied consumers based simply on the type of energy supply they 

are purchasing. 

The $50 cap on termination fees reflects the Commission’s view of “reasonable” 

practice under Section 8-501 of the Act and is intended to insure that negotiations between 

an ARES and a potential residential customer maintain their “arm’s length” character.  The 

Commission has determined that any such negotiations be conducted within the 

parameters of that reasonable range.  The Commission should retain this rule as it appears 

in Appendix A to the Post Prohibition Proposed Order.  

 

IV. CONCLUSION 
 
For these reasons, CUB and the People recommend the Commission adopt the rules 

shown in Appendix A to the Post Prohibition Proposed Order.   

 

Respectfully Submitted, 
 
CITIZENS UTILITY BOARD  

 

Kristin Munsch, Director of Policy and Senior Attorney 
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