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REPLY TO BRIEF ON EXCEPTIONS TO POST PROHIBITION PROPOSED ORDER  

OF PRAIRIE POINT ENERGY, L.L.C. D/B/A NICOR ADVANCED ENERGY LLC 
 
 

Prairie Point Energy, L.L.C. d/b/a Nicor Advanced Energy LLC (“NAE” or the 

“Company”) submits this Reply Brief on Exceptions to the Briefs on Exceptions filed by Staff of 

the Illinois Commerce Commission (“Staff”), AEP Energy, Inc., f/k/a as BlueStar Energy 

Services, Inc. (“AEP Energy”), Commonwealth Edison Company (“ComEd”), Dominion Retail 

Inc. (“Dominion”), Energy Services Providers, Inc. d/b/a Illinois Gas & Electric ("ILG&E"), the 

Illinois Competitive Energy Association ("ICEA"), Interstate Gas Supply of Illinois, Inc. (“IGS 

Illinois”) and Interstate Gas Supply, Inc. (“IGS, Inc.”) (collectively, “IGS Energy”), and the 

Retail Energy Supply Association (“RESA”) to the Post Prohibition Proposed Order (“Proposed 

Order” or “PO”) issued by the Administrative Law Judge (“ALJ”) on August 22, 2012.  This 

Reply Brief on Exceptions focuses on the issues specifically identified by the Joint Committee 

on Administrative Rules (“JCAR”) in issuing its Objection to and Prohibition of the proposed 

rules.  These issues are also of significant concern to NAE.  If the utility name and logo 

prohibition, early termination fee cap, and alternative dispute resolution prohibition provisions 

are not removed from the proposed rules, then it continues to contain substantive defects and 

deficiencies and the Prohibition should not be lifted.  The absence of a response to arguments 

raised in the BOEs on any other issues should not be interpreted as an indication that NAE 



 

2 

agrees or disagrees with those positions or arguments.  To the extent possible, NAE has 

organized this Reply Brief on Exceptions based on the subpart and section numbers contained in 

the post-prohibition proposed Part 412 rule. 

I. AUTHORITY 

Staff’s Brief on Exceptions (“BOE”) contains an introductory section on the authority of 

the Illinois Commerce Commission (“Commission”) to issue the proposed Part 412 rules, and 

states that rulemaking authority exists under Sections 10-101 and 8-501 of the Public Utilities 

Act (“PUA”), 220 ILCS 5/1-101 et seq.  220 ILCS 5/10-101; 5/8-501; Staff BOE at 2-3.  First, it 

should be noted that Staff cites to the general rulemaking provisions contained in Section 10-101 

of the PUA rather than any specific directive to adopt rules to address the issues covered by 

proposed Part 412.  Section 8-501 of the PUA does contain the general directive that “[t]he 

Commission shall prescribe rules and regulations for the performance of any service or the 

furnishing of any commodity of the character furnished or supplied by any public utility.”  220 

ILCS 5/8-501.  However, NAE submits that Staff’s statement overreaches if and to the extent it 

argues that the Commission has general rulemaking authority over all aspects of the performance 

of retail electric supply services because retail electric supply has the character of a service or 

commodity provided by a public utility.  Nothing in the language of Section 8-501 indicates the 

legislature intended to make retail electric suppliers subject to the same regulatory requirements 

and obligations as utilities providing electric delivery services.  The language in Section 8-501 

referring to a “commodity of the character furnished or supplied by any public utility” does not 

purport to establish the scope of the Commission’s authority over competitive retail electric 

supply services.  Rather, NAE submits that the Commission’s authority over retail electric 

suppliers is only as stated in other provisions of the PUA directly addressing retail electric 
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suppliers, such as the provisions establishing specific obligations of alternative retail electric 

suppliers.  See 220 ILCS5/16-115A. 

NAE notes that JCAR stated that it was “particularly concerned that ICC has not been 

able to cite specific statutory authority for various policies established in this proposed 

rulemaking.”  Joint Committee on Administrative Rules Certification of Objection to and Filing 

Prohibition of Proposed Rulemaking (June 12, 2012) (Staff BOE, Attachment A); Illinois 

Regulation, The Flinn Report, Vol. 36, Issue 24, p. 6 (June 15, 2012) (Staff BOE, Attachment 

B).  JCAR’s concern with respect to the Commission’s authority to adopt certain policies and 

provisions in proposed Part 412 is well founded, as demonstrated in NAE’s Brief on Exceptions.  

While NAE has a different perspective than Staff on the theoretical scope of the Commission’s 

statutory authority, NAE concurs with and supports Staff’s recommendations to delete several 

sections and clauses in proposed Part 412.  In fact, NAE recommended deletion of some of the 

same sections based, inter alia, on the lack of any identified authority for the Commission to 

adopt the policies, requirements, or prohibitions contained in those sections. 

II. PROPOSALS TO WITHDRAW RULE 

RESA and AEP Energy recommend that the Commission withdraw the rules submitted to 

the Joint Committee on Administrative Rules (“JCAR”) and republish a new rule.  RESA BOE at 

2; AEP Energy BOE at 1.  NAE notes that if the Commission is going to request that JCAR 

withdraw its Prohibition, the first necessary step is to correct the deficiencies that caused JCAR 

to issue its filing Prohibition.  Assuming those deficiencies are remedied, including the revisions 

proposed in NAE’s Brief on Exceptions and this Reply Brief on Exceptions, NAE cautions 

against simply discarding the current rulemaking and purporting to start over.  NAE is unaware 

of case law addressing the extent and operation of a JCAR Prohibition under current Section 5-
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115 of the Illinois Administrative Procedures Act.  5 ILCS 100/5-115.  Section 5-115(b) provides 

as follows: 

 The proposed rule, amendment, or repealer or the portion of the proposed 
rule, amendment, or repealer to which the Joint Committee has issued a statement 
under subsection (a) shall not be accepted for filing by the Secretary of State and 
shall not take effect unless the statement is withdrawn or a joint resolution is 
passed as provided in subsection (c). The agency may not enforce or invoke for 
any reason a proposed rule, amendment, or repealer or any portion thereof that is 
prohibited from being filed by this subsection. 

5 ILCS 100/5-115(b).   

This language is very broad, and NAE questions the view that a JCAR filing Prohibition 

is nothing more than a temporary delay and reset of the rulemaking process.  This language 

could be read to impose a permanent Prohibition absent statutory relief authorizing the rules at 

issue.  This issue is particularly keen here where merely submitting the exact same rule seems to 

be contemplated.  While the long-term effect of a JCAR Prohibition is not before the 

Commission for decision, NAE wants to be clear that it is not conceding or waiving its right to 

argue that further action on these rules would be prohibited under the JCAR Prohibition absent 

action by JCAR or the Legislature timely lifting the Prohibition. 

III. SUBPART A: GENERAL 

A. Section 412.10 Definitions 

Staff recommends correcting what appears to be a typographical error in the definition of 

“Residential Customer.”  Staff BOE at 3.  Staff also recommends a couple of ministerial edits to 

the definitions of “RES agent” and “Send” or “Sent.”  Staff BOE at 7-8.  NAE has no objection 

to Staff’s proposed clerical corrections. 
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IV. SUBPART B: MARKETING PRACTICES 

A. Section 412.110 Uniform Disclosure Statement 

RESA recommends that Section 412.110 be modified to allow the use of 10-point font in 

a written Uniform Disclosure Statement.  NAE concurs that this change is reasonable and 

practical given the number of disclosures required and the two page limitation on a separate 

Uniform Disclosure Statement.  Indeed, the language of the proposed rule identifying the 

required disclosures occupies just short of two pages.  Adding the required information can 

easily push the statement beyond two pages. 

ILG&E proposes to delete the first sentence of subsection (p) of Section 412.110 because 

it contends this will allow a greater variety of appropriate disclosures.  ILG&E also proposes to 

replace the second sentence of Section 412.110(p).  ILG&E BOE at 2-3.  This proposed deletion 

and replacement highlight an ambiguity in the remaining language of the subsection.  The next 

sentence requires a disclosure regarding what is included in the fixed charge service only if the 

“fixed monthly charge does not include delivery service charges ….”  The intent here is to avoid 

confusion where some but not all charges are fixed.  The final sentence of this subsection 

requires additional disclosures, but does not carry forward the same fixed charge plus does not 

include delivery services requirement.  The final sentence should be clarified to read as follows:  

“For any product that includes a fixed monthly charge that does not change with the customer’s 

usage and the fixed monthly charge does not include delivery service charges, the RES must 

provide an estimated price-per-kilowatt hour for the power and energy service using sample 

monthly usage levels of 500, 1000 and 1,500 kWh.” 

ICEA recommends various clarification edits to what it identifies as the “I am not” 

statements in the rule.  ICEA BOE at 7-9.  NAE does not oppose these edits.  However, NAE is 

concerned that the parenthetical qualification “(unless the RES has entered into a contractual 
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arrangement with the governmental body and had been authorized by the governmental body to 

make such statements)” could be misconstrued to excuse the electric utility and consumer groups 

“I am not” statements if that exception applies.  Clarification on this point could be obtained 

through an explicit statement in the Commission’s order that the language providing an 

exception for the governmental bodies “I am not” statement does not relieve the RES from 

making the “I am not” statements with respect to the electric utility and consumer groups.  

Alternatively, additional clarity could be obtained by converting the parenthetical into a 

standalone sentence:  “Provided, however, that the “I am not” statement with respect to a 

governmental body shall not be applicable if the RES has entered into a contractual arrangement 

with the governmental body and had been authorized by the governmental body to make such 

affirmative statements.” 

See also Section 412.230 regarding name and logo issue. 

B. Section 412.120 Door-to-Door Solicitation 

See Section 412.190 regarding name and logo issue. 

C. Section 412.150 Direct Mail 

See Section 412.190 regarding name and logo issue. 

D. Section 412.160 Online Marketing 

See Section 412.190 regarding name and logo issue. 

E. Section 412.190 Affiliate Name and Logo Use 

1. Response to Staff 

Staff recommends deletion of the entire Section 412.190 Utility Name and Logo Use.  

Staff BOE at 3-4.  NAE concurs with Staff’s proposal and similarly proposed deletion of the 

entire Section 412.190.  See NAE BOE at 2-15.  Staff correctly points out that the provision is 
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unnecessary given other provisions in the proposed rule addressing false, misleading, materially 

inaccurate, or otherwise deceptive language or materials in marketing services.  Staff BOE at 4; 

see NAE BOE at 3.  Staff also notes the enforcement difficulty and ambiguity that would result 

from this section’s restriction against using a similar name or logo to that of an existing utility in 

Illinois.  Staff BOE at 3.  Moreover, as pointed out in NAE’s BOE, there is simply no authority 

for the proposed prohibition and it runs directly counter to the statement of non-disallowance on 

ARES’ using the corporate name or logo of an electric utility in Section 450.25(b) of the 

Commission’s rules.  83 Ill. Adm. Code § 450.25(b); see also 83 Ill. Adm. Code § 550.30(b) 

(prohibiting construction of Section 550.30(a) as prohibiting an affiliate interest in competition 

with alternative gas suppliers from using corporate name or logo of gas utility). 

Staff also recommends deletion of language in proposed Section 412.120 Door-to-Door 

Solicitation, Section 412.150 Direct Mail, and Section 412.160 Online Marketing prohibiting use 

or display of an electric utility’s logo by a RES agent.  Staff BOE at 5-6.  NAE concurs with 

Staff’s recommendation.  NAE believes that the intent of these provisions is to prevent the 

unauthorized use of a utility logo and to avoid actions that could potentially mislead a customer 

into believing that a RES agent’s use of a utility logo was authorized.  Staff is correct in 

recognizing that other provisions of the rule directly prohibit misleading or deceptive 

communications and require full and accurate disclosures, rendering these restrictions 

unnecessary.  In addition, the language identified by Staff is absolute and purports to prohibit 

even the authorized use of a utility’s logo by a RES.  As with Section 412.190, no authority for 

such an absolute prohibition exists. 
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2. Response to RESA and Dominion 

RESA and Dominion object to the current version of Section 412.190, which extended 

the prohibition beyond a RES affiliated with an Illinois electric utility.  RESA BOE at 8; 

Dominion BOE at 6-20.  While this would solve the problem with the proposed rule regarding 

gas utilities, the fact remains that no one has identified any explicit authority under the PUA to 

prohibit affiliates of an electric utility from using a similar name or logo.  Neither RESA nor 

Dominion explicitly supports the First Notice version, and NAE submits there are compelling 

reasons to delete the whole section as explained in its BOE. 

3. Response to ComEd 

ComEd states that Section 412.190 is appropriate for the reasons it set forth regarding 

Sections 412.110 Uniform Disclosure Statement and 412.120 Door-to-Door Solicitation.  

ComEd BOE at 7.  However, the arguments in support of those other provisions do not directly 

address the issue of the Commission’s authority to universally prohibit a RES’s use of a similar 

name or logo to an Illinois utility – even if the RES is authorized to do so by the entity owning or 

controlling that name or logo.  NAE agrees that it is within the Commission’s authority to 

regulate the form and content of disclosures made by ARES to their customers because there are 

statutory provisions requiring ARES to make adequate disclosures to their customers.  See 220 

ILCS 5/16-115A(e)(i) and (ii); .  Similarly, Section 16-115C(a-5) requires third-party sales 

representatives to “disclose that they are not employed by the electric utility operating in the 

applicable service territory.”  220 ILCS 5/16-115C(a-5).  No statutory language prohibiting or 

restricting any use of a utility name or logo – even if authorized -- has been identified. 

Perhaps ComEd’s concern is directed to the unauthorized use of a utility name or logo.  

While that would be a legitimate concern, trademark violations are beyond the scope of this 
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rulemaking.  Further, the inaccurate and misleading presentation of the name under which an 

entity does business is already addressed by other provisions in the proposed rule prohibiting the 

use of false, misleading, materially inaccurate or otherwise deceptive language or materials.  See 

proposed Section 412.170(c).  Concerns regarding the unauthorized use of a name or logo do not 

require, justify, or provide Commission authority for the overbroad prohibition against any use 

of a utility name or logo by a RES.  Further, ComEd acknowledges and cites approvingly to 

other rules indicating that use of a utility name or logo may not be prohibited.  See ComEd BOE 

at 4 (Section 450.25(b) “explicitly provides that nothing shall prevent the affiliate ‘from using 

the corporate name or logo of an electric utility or electric utility holding company.’”). 

V. SUBPART C: RESCISSION, DEPOSITS, EARLY TERMINATION AND 
AUTOMATIC CONTRACT RENEWAL 

A. Section 412.230 Early Termination of Sales Contract 

Staff recommends the Commission reject the $50 early termination fee cap language in 

Sections 412.230 and 412.110.  Staff BOE at 6-7.  RESA similarly proposes to eliminate the fee 

cap.  RESA BOE at 10-11.  NAE proposed the same deletions.  NAE BOE at 15-16.  Staff 

recommends deletion based on its earlier comments finding the asserted justification for such a 

cap to be unsupported and cautioning that such caps may limit market offerings.  Moreover, 

consistent with JCAR’s authority concerns, NAE explained that there is no identified statutory 

authority for imposing such a cap on retail electric suppliers.  NAE BOE at 15-16. 

RESA points out that despite the large number of customers on competitive supply, there 

was no evidence of complaints regarding early termination fees.  RESA BOE at 10.  RESA 

further points out that although Section 19-115(g)(5)(A) of the PUA statutorily imposes a cap on 

alternative retail gas suppliers, no similar provision exists for alternative retail electric suppliers.  

RESA BOE at 10.  AEP Energy and ICEA make similar arguments.  AEP Energy BOE at 6-7; 
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ICEA BOE at 3-7.  RESA, ICEA, and AEP Energy correctly argue that the explicit imposition of 

a termination fee cap on competitive gas suppliers with no such language for competitive electric 

suppliers cannot be read to authorize imposition of the same cap obligations on both.  Indeed, the 

Commission has previously rejected the argument that statutory language applicable to one type 

of regulated entity or utility can be read to apply to another: 

Despite the absence of express authority, however, MEC would have the 
Commission believe that the absence of an express prohibition represents the 
General Assembly’s intent that MEC be allowed to engage in competitive gas 
sales outside of its service territory.  *  *  *  As discussed above, all portions of a 
statute should be given meaning. MEC's interpretation of the Act is again contrary 
to statutory interpretation guidelines. The Commission cannot accept that the 
General Assembly would find it necessary to spell out what electric public 
utilities may do but grant the same privileges to gas public utilities through 
silence. Had the General Assembly intended for gas public utilities to engage in 
competitive sales, it could have easily provided for such in 1997 when it granted 
electric public utilities the same ability 

In re MidAmerican Energy Company, Docket No. 03-0659, at 20 (Order, May 11, 2004). 

VI. SUBPART D: DISPUTE RESOLUTION AND CUSTOMER COMPLAINT 
REPORTS 

A. Section 412.310 Required RES Information 

Staff proposes a ministerial edit to language in Section 412.310 (adding “the” before 

“RES”).  Staff BOE at 7-8.  The edit is intended to correct a typographical error, and NAE does 

not oppose Staff’s proposal. 

B. Section 412.320 Dispute Resolution 

AEP Energy raises concerns regarding the complaint reporting process under the 

proposed rule, the vagueness of the rule’s provisions in this regard, and the potential for 

summary data that is misleading and inappropriately damaging to a RES and the competitive 

market.  AEP Energy BOE at 8-10.  Dominion raises similar concerns.  Dominion BOE at 20-21.  
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NAE shares Dominion’s and AEP Energy’s concerns in this regard, and supports their different 

proposals as alternative means to address these concerns. 

VII. CONCLUSION 

WHEREFORE, for the reasons set forth herein, Nicor Advanced Energy respectfully 

requests that any request to JCAR to lift its prohibition include, at a minimum, the modifications 

to the Post-Prohibition Proposed Rule as set forth in this Reply Brief on Exceptions and NAE’s 

Brief on Exceptions. 

Dated: September 13, 2012 Respectfully submitted, 

Prairie Point Energy, L.L.C. d/b/a Nicor 
Advanced Energy LLC 
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One of its Attorneys 
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ROONEY RIPPIE & RATNASWAMY LLP 
350 W. Hubbard Street, Suite 600 
Chicago, IL  60654 
(312) 447-2800 
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