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Commonwealth Edison Company (“ComEd”), by its counsel, under Section 10-111 of 

the Public Utilities Act (the “Act”), 220 ILCS 5/10-111, 83 Ill. Admin. Code § 200.830, and by 

order of the Administrative Law Judge, submits this Reply Brief on Exceptions to the Illinois 

Commerce Commission’s (“ICC” or “Commission”) Post Prohibition Proposed Order dated 

August 22, 2012, which attaches the Proposed Revisions to Part 412 as set forth in the Second 

Notice Order issued on November 22, 2011.     

I.  INTRODUCTION 

At the eleventh hour of a nearly three-year-long workshop process and rulemaking 

proceeding, the participants in this docket (and the Commission itself) find themselves in the 

impossible position of having to sort through a variety of significant legal and factual issues, 

several of which were raised for the first time only one week ago.  Importantly, these issues raise 

not only policy questions, but also constitutional ones.  A mere week, however, provides no 

opportunity to gather facts now absent from the evidentiary record or to develop argument 

related thereto so that the parties and Commission can consider thoroughly the consequences of 

the proposed rules.  In their various Briefs on Exceptions (“BOE”), the parties have raised so 

many wide-ranging concerns about the rules that the Commission must now also consider the 

substantial notice and due process concerns implicated by the BOEs.  Indeed, the BOEs only 

further underscore the rationale of the Joint Committee on Administrative Rules (“JCAR”) for 

objecting to and prohibiting the publication of the rules: “unresolved issues remain in the 

rulemaking that JCAR deems a serious threat to the public interest.”  Statement of Objection to 

and Filing Prohibition of Proposed Rulemaking (JCAR June 12, 2012). 

In their BOEs, ComEd and other intervenors – specifically, AEP Energy, Inc., f/k/a as 

BlueStar Energy Services, Inc. (“AEP Energy”) and the Retail Energy Supply Association 
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(“RESA”) –  anticipated these concerns and complications, and recommended that the 

Commission withdraw the rules and begin the rulemaking process anew.  ComEd’s BOE initially 

presented this proposal “in the alternative.”  Given the multitude of concerns raised by the other 

parties, however, it is now abundantly clear that starting over is the only viable way to create 

rules that properly and legally balance the core interests of creating a competitive marketplace 

and protecting consumers.  ComEd therefore reiterates its request that the Commission withdraw 

the proposed rules and begin the rulemaking process once more. 

To the extent that the Commission elects to continue the process, ComEd offers several 

comments in reply:  

First, ComEd agrees with AEP Energy that the “Do Not Market List” provisions are 

overly broad, vague, and ambiguous, and should be deleted. 

Second, ComEd disagrees with AEP Energy and RESA that the rescission window for a 

customer enrollment should be based on the date of the contract between the customer and the 

RES, rather than from when the utility processes the enrollment request.  If the date were based 

on the contract, the utility, which is charged with notifying the customer of his or her rescission 

rights, would have no way of knowing when those rights begin and end.   

Third, ComEd recognizes the Illinois Competitive Energy Association’s (“ICEA”) 

concern that, in the context of governmental aggregation, the affirmative requirement to make “I 

Am Not” statements during marketing may be complicated by the governmental body’s selection 

of a Retail Electric Supplier (“RES”) as an authorized provider.  Nevertheless, ComEd offers 

alternative language that preserves the affirmative “I Am Not” requirements, which serve the 

important interest of preventing customer confusion, while also tailoring these requirements to 

the governmental aggregation context.     
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Finally, with respect to use of the utility’s name and logo under Section 412.190, ComEd 

wishes to clarify that it does not take a position on this particular issue.  Indeed, this provision 

was cited in ComEd’s BOE only to underscore the Commission’s general authority over issues 

relating to use of the utility’s name and logo.  ComEd has no opinion on whether the particular 

exercise of Commission authority under Section 412.190 is appropriate.    

II. COMED’S REPLY TO THE BRIEFS ON EXCEPTIONS OF STAFF AND 
INTERVENORS 

A. Section 412.10 Definitions 

1. “Do Not Market List” 

Section 412.10 attempts to define a “Do Not Market List,” and Section 412.170 precludes 

a RES agent from marketing to persons on that list.  AEP Energy expresses a number of concerns 

about these rules, including that they are vague, overly broad, and may conflict or overlap with 

the national “Do Not Call” programs.  AEP Energy BOE (Sept. 6, 2012) at 4-6.  AEP Energy 

also notes that the record does not contain evidence or analysis of the rules or their 

consequences.  Id. at 4.  ComEd agrees with these concerns, and further notes that the rule does 

not answer other important questions regarding customer complaints.  Based on these concerns – 

especially the procedural ones, which argue in favor of starting the rulemaking process anew – 

ComEd agrees that the “Do Not Market List” definition in Section 412.10 and provisions in 

Section 412.170(d) should be deleted.  

2. “Rescind” 

Section 412.10 defines “rescind” to mean “the cancellation of a contract with a RES 

and/or pending customer enrollment to a RES, without the incurrence of an early termination 

fee.”  Resurrecting the same arguments that they have made throughout this case, AEP Energy 

and RESA propose changes that would provide for rescission only of the contract between the 
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RES and the customer, and eliminate rescission of a pending customer enrollment.  As explained 

in ComEd’s prior submissions in this docket and again here, this approach is unworkable.   

Verified Reply Comments of ComEd (April 22, 2010) at 3-5; Verified Surreply Comments of 

ComEd (June 23, 2010) at 4-5; Brief of ComEd (Aug. 27, 2010) at 6-7; ComEd BOE (April 12, 

2011) at 5-7. 

ComEd has previously noted that, if the rescission window were tied to the contract 

between the RES and the customer rather than to the utility’s processing of the enrollment 

request, then the utility would have no way of knowing how to advise the customer when the 

rescission window ends.  See Brief of ComEd (Aug. 27, 2010) at 6-7.  Furthermore, the 

Commission has twice previously rejected the notion of tying the utility’s notice duties to the 

date of the contract, finding that “the consumer should be afforded an adequate amount of time 

to receive confirmation of enrollment and determine they will rescind the contract.”  First Notice 

Order (July 7, 2011) at 25; see also Second Notice Order (Nov. 22, 2011) at 16-17.  As long as 

the utilities still have the obligation to provide notice of rescission, it makes sense to connect the 

rescission window to the utility’s undertaking of the enrollment process.  ComEd therefore 

recommends that this provision be left undisturbed (if Part 412 is not withdrawn as a whole). 

B. Section 412.110 Uniform Disclosure Statement 

Section 412.110(l), like several other proposed marketing rules identified below, includes 

the disclosure requirement that RES agents affirmatively identify the RES and clarify that they 

are not representing or acting on behalf of the electric utility, governmental bodies, or consumer 

groups.  83 Ill. Adm. Code § 412.110(a), (i), and (l); see also id. at §§ 412.120 (Door-to-Door 

Solicitation); 412.130 (Telemarketing); 412.140 (Inbound Enrollment Calls); 412.150 (Direct 

Mail); 412.160 (Online Marketing); and 412.170 (Training of RES Agents).  With the exception 
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of ICEA, no party opposed these requirements.  In fact, Dominion Retail Inc. (“Dominion”) cited 

these disclosure requirements as evidence that the rules already contain adequate consumer 

protections, thereby negating, in Dominion’s view, the need for Section 412.190’s imposition of 

additional restrictions on use of utility name and logo.  See Dominion BOE (Sept. 6, 2012) at 11-

12.   

ICEA proposes a waiver of the disclosure requirements (which ICEA calls “I Am Not” 

statements) in the limited circumstance where the RES has been selected to provide service as a 

consequence of government aggregation.  Specifically, ICEA proposes that marketers be 

required to make the statements “unless the RES has entered into a contractual arrangement with 

the governmental body and has been authorized by the governmental body to make such 

statements.”  See ICEA BOE (Sep. 6, 2012) at 7-9.   

ComEd appreciates ICEA’s concern that municipal aggregation may complicate the 

question of whether the RES is acting “on behalf of” the local governmental unit.  ComEd 

submits, however, that a blanket waiver for the “I Am Not” statements goes too far in the other 

direction.  Indeed, there is no evidence or argument that a RES participating in municipal 

aggregation is in fact an agent of, or otherwise represents or acts on behalf of, a municipality.    

Accordingly, ComEd recommends that the Commission adopt the narrowly tailored exception 

language proposed below, which retains the affirmative duty of disclosure while ensuring that 

the rule does not interfere with the goals of municipal aggregation. 

In the context of the Uniform Disclosure Statements, ComEd recommends that Section 

412.110(l) be modified as follows: 

A statement that the RES is an independent seller of power and energy 
service, certified by the Illinois Commerce Commission, and that the agent 
is not representing or acting on behalf of the electric utility, governmental 
bodies, or consumer groups, provided, however, that where the RES and a 
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governmental body have entered into a contractual arrangement related to 
municipal aggregation as authorized by Section 1-92 of the Illinois Power 
Agency Act, 20 ILCS 3855/1-92, the statement may advise that the RES 
has been selected by the governmental body to provide service in 
connection with such aggregation; 
 

This language will better implement the Commission’s finding that “one of the most important 

responsibilities to the consumer is the requirement that the RES fully disclose its product 

information prior to the customer entering into the RES sales contract.”  Second Notice Order 

(Nov. 22, 2011) at 3 (emphasis added).   

C. Section 412.120 Door-to-Door Solicitation 

1. “I Am Not” Statements 

For the reasons set forth in Part II.B, above, ComEd recommends that Section 412.120 be 

similarly revised.  In addition, ComEd recommends that the Commission reject ICEA’s proposal 

to remove the obligation to make affirmative disclosures.  This is especially important given 

ComEd’s and other parties’ reliance on these important consumer protections.  See, e.g., 

Dominion BOE (Sept. 6, 2012) at 4-5. 

Accordingly, Section 412.120(a) should be modified as follows: 

A RES agent shall state that it is an independent seller of power and 
energy service, certified by the Illinois Commerce Commission, and that it 
is not employed by, representing, endorsed by or acting on behalf of the 
electric utility, governmental body, or consumer group, provided, 
however, that where the RES and a governmental body have entered into a 
contractual arrangement related to municipal aggregation as authorized by 
Section 1-92 of the Illinois Power Agency Act, 20 ILCS 3855/1-92, the 
agent may advise that the RES has been selected by the governmental 
body to provide service in connection with such aggregation.  The agent 
shall not display the logo of the electric utility on its apparel or 
identification or use or show any material containing that logo. 
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2. Utility Name and Logo 

As addressed further below, several parties commented on Section 412.190, which 

appears to prohibit the use of utility logos and names even by the utility’s affiliates and licensed 

users.  But only the Staff of the ICC (“Staff”) extends this argument to other sections of the 

proposed rules, arguing for the deletion of every provision that bars the misleading use of logos 

and names.  For example, in Section 412.120(a), Staff recommends that the Commission delete 

this sentence: “The agent shall not display the logo of the electric utility on its apparel or 

identification or use or show any material containing that logo.”  Staff BOE (Sept. 6, 2012) at 5.  

Staff recommends deleting similar language from Sections 412.150 (Direct Mail) and 412.160 

(Online Marketing).  Id. at 5-6.   

ComEd disagrees both with Staff’s speculation and the overreach of its proposals; there is 

simply no reason to adopt this recommendation.  Staff recognizes that “the use of an electric 

utility logo as contemplated in this Section 412.120 is different from that contemplated in 

Section 412.190,” but recommends the deletions anyway “out of the outmost deference to 

JCAR’s guidance.”  Id.  Staff takes this position even though JCAR has provided no guidance on 

the subject.   

As ComEd noted in its BOE, the language that Staff would have the Commission delete 

is both a proper and a wise exercise of the Commission’s authority.  Staff does not dispute the 

Commission’s authority to promulgate the rule; on the contrary, Staff admits that “since the 

General Assembly has already authorized the Commission to make ‘misrepresentation’ 

judgments regarding alternative gas suppliers . . . it is already within its sphere of recognized 

expertise to make the same determinations regarding alternative retail electric suppliers” in 

enforcing other provisions of the proposed rules that seek to limit deceptive trade practices and 
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customer confusion.  Id. at 4 (citations omitted).  There is no reason to wipe away the important 

safeguards in Sections 412.120, 412.150, and 412.160 that protect against the improper use of a 

utility’s logos, trademarks, trade names, and trade dress, especially based on nothing more than 

Staff’s guesswork.  ComEd therefore recommends that the Commission retain the following 

sentence in Section 412.120(a):  “The agent shall not display the logo of the electric utility on its 

apparel or identification or use or show any material containing that logo.” 

D. Section 412.130 Telemarketing 

For the reasons set forth in Parts II.B and II.C.1, above, Section 412.130(a) should be 

modified as follows: 

In addition to complying with the Telephone Solicitations Act [815 ILCS 
413], a RES agent who contacts customers by telephone for the purpose of 
selling power and energy service shall provide the agent's name and, on 
request, the identification number if available. The RES agent shall state 
that it is an independent seller of power and energy service, certified by 
the Illinois Commerce Commission, and that it is not an employee of, 
representing, endorsed by or acting on behalf of the electric utility, 
governmental body, or consumer group, provided, however, that where the 
RES and a governmental body have entered into a contractual arrangement 
related to municipal aggregation as authorized by Section 1-92 of the 
Illinois Power Agency Act, 20 ILCS 3855/1-92, the agent may advise that 
the RES has been selected by the governmental body to provide service in 
connection with such aggregation. 
 

E. Section 412.140 Inbound Enrollment Calls 

For the reasons set forth in Parts II.B and II.C.1, above, Section 412.140(b) should be 

modified as follows: 

Verbally disclose to the customer items (d) through (p) of the Uniform 
Disclosure Statement (Section 412.110(d) through (p)). A RES agent may 
disclose the items in any order so long as all applicable items are 
explained to the customer during the sales presentation.  The RES agent 
shall state that it is an independent seller of power and energy service, 
certified by the Illinois Commerce Commission, and that it is not an 
employee of, representing, endorsed by or acting on behalf of the electric 
utility, governmental body, or consumer group, provided, however, that 
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where the RES and a governmental body have entered into a contractual 
arrangement related to municipal aggregation as authorized by Section 1-
92 of the Illinois Power Agency Act, 20 ILCS 3855/1-92, the agent may 
advise that the RES has been selected by the governmental body to 
provide service in connection with such aggregation; and 
 

In their joint BOE, Interstate Gas Supply of Illinois, Inc. (“IGS Illinois”) and Interstate 

Gas Supply, Inc. (“IGS, Inc.”) (collectively, “IGS Energy”) contend that this disclosure 

requirement is duplicative because it also requires the RES agent to make the disclosures set 

forth in Section 412.110(d) through (p), and Section 412.110(l) already includes the same “I Am 

Not” statement set forth in Section 412.140.  IGS Energy BOE (Sept. 6, 2012) at 1-3.  ComEd 

takes no position on whether the two sections are duplicative, but merely reasserts that, whether 

the disclosure is required under one provision or two, RES agents should make the same set of 

disclosures to customers making inbound enrollment calls as they would to any other customer, 

and that this requirement should include the “I Am Not” disclosure.   

F. Section 412.150 Direct Mail 

1. “I Am Not” Statements 

For the reasons set forth in Parts II.B and II.C.1, above, Section 412.150(a) should be 

modified as follows: 

RES agents contacting customers for enrollment for power and energy 
service by direct mail shall include the items of the Uniform Disclosure 
Statement (Section 412.110) for the service being solicited. Direct mail 
material shall not display or otherwise use the electric utility’s logo nor 
make any statements of representation of, endorsement by or acting on 
behalf of the electric utility, governmental body or consumer group, 
provided, however, that where the RES and a governmental body have 
entered into a contractual arrangement related to municipal aggregation as 
authorized by Section 1-92 of the Illinois Power Agency Act, 20 ILCS 
3855/1-92, the material may advise that the RES has been selected by the 
governmental body to provide service in connection with such 
aggregation. 
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2. Utility Name and Logo 

For the reasons set forth in Part II.C.2, above, ComEd disagrees with Staff’s proposal 

(see Staff BOE (Sept. 6, 2012) at 5-6) and instead recommends that the Commission retain the 

underlined language in the following sentence: “Direct mail material shall not display or 

otherwise use the electric utility’s logo nor make any statements of representation of, 

endorsement by or acting on behalf of the electric utility, governmental body or consumer 

group.” 

G. Section 412.160 Online Marketing  

1. “I Am Not” Statements 

For the reasons set forth in Parts II.B and II.C.1, above, Section 412.160(a) should be 

modified as follows: 

Each RES offering power and energy service to customers online shall 
display the items of the Uniform Disclosure Statement (Section 412.110) 
for any services offered through online enrollment before requiring the 
customer to enter any personal information other than zip code, electric 
utility service territory, and/or type of service sought. The RES’s Internet 
and electronic material shall not display or otherwise use the electric 
utility’s logo nor make any statements of representation of, endorsement 
by or acting on behalf of the electric utility, governmental body or 
consumer group, provided, however, that where the RES and a 
governmental body have entered into a contractual arrangement related to 
municipal aggregation as authorized by Section 1-92 of the Illinois Power 
Agency Act, 20 ILCS 3855/1-92, the material may advise that the RES has 
been selected by the governmental body to provide service in connection 
with such aggregation. 

 

2. Utility Name and Logo 

For the reasons set forth in Part II.C.2, above, ComEd disagrees with Staff’s proposal 

(see Staff BOE (Sept. 6, 2012) at 6) and instead recommends that the Commission retain the 

underline language in the following sentence: “The RES’s Internet and electronic material shall 

not display or otherwise use the electric utility’s logo nor make any statements of representation 
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of, endorsement by or acting on behalf of the electric utility, governmental body or consumer 

group.” 

H. Section 412.170 Training of RES Agents 

Section 412.170(d) concerns the “Do Not Market List.”  For the reasons set forth in Part 

II.A.1, above, ComEd proposes that the Commission delete Section 412.170(d).   

I. Section 412.190 Utility Name and Logo Use  

Section 412.190 provides that a “RES shall not be permitted to market power and energy 

service to residential customers using a similar name (where any part of the RES name contains 

any part of the utility name) or logo to that of an existing electric utility or natural gas utility in 

Illinois.”  In its opening BOE, ComEd submitted that it is well within the Commission’s 

authority to address and adopt rules relating to use of the utility’s name and logo.  In 

commenting on a number of other provisions involving such use (Sections 412.100(a), (i), and (l) 

(Uniform Disclosure Statement); 412.120 (Door-to-Door Solicitation); 412.130 (Telemarketing); 

412.140 (Inbound Enrollment Calls); 412.150 (Direct Mail); 412.160 (Online Marketing); and 

412.170 (Training of RES Agents)), ComEd also included a reference to Section 412.190 (Utility 

Name and Logo Use). 

Although ComEd raised Section 412.190 together with the other provisions, ComEd 

wishes to make clear that it does not take a position regarding the specific exercise of 

Commission authority under Section 412.190.  The purpose of ComEd’s comments was to 

reassure the Commission that it had the power to prevent unscrupulous or careless RES agents 

from impersonating a utility or suggesting an affiliation with a utility when in fact no such 

authorization existed.  ComEd did not mean to suggest that authorized users of a utility name or 

logo should be prevented from doing so, under either this or any of the other relevant sections.   
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In addition, ComEd disagrees with Staff that the Commission is “ill-suited to determine” 

whether “a logo or name is ‘similar’ to that used by an electric utility.”  Staff BOE (Sept. 6, 

2012) at 3.  As noted above, ComEd believes (and Staff does not disagree) that the Commission 

has the authority to police misleading and deceptive marketing.  Accordingly, the Commission is 

an important additional safeguard against improper trade practices, even if it is not the only 

safeguard. 

J. Section 412.210 Rescission of Sales Contract 

For the reasons set forth in Part II.A.2, above, ComEd recommends that the provision be 

left undisturbed (if Part 412 as a whole is not withdrawn).   

K. Section 412.230 Early Termination Fee 

ComEd has no comment on the early termination fee provision itself, but merely notes 

that the many comments from Staff, AEP Energy, ICEA, Illinois Gas & Electric, Nicor 

Advanced Energy, and RESA recommending modification or deletion of the provision only 

further underscore that the rules should be withdrawn and the rulemaking process started over so 

that a full evidentiary record can be established on this issue. 
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III.  CONCLUSION  

For the foregoing reasons, ComEd requests that the Commission withdraw the proposed 

rules and that the rulemaking process begin anew.  In the alternative, ComEd requests that the 

Commission adopt the exceptions and corrections suggested by ComEd in its Brief on 

Exceptions (and the Appendix thereto) and in this Reply Brief on Exceptions.     
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