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REPLY BRIEF ON EXCEPTIONS OF DOMINION RETAIL, INC. TO POST 
PROHIBITION PROPOSED ORDER 

 
Pursuant to Part 200.830 of the Rules of Practice of the Illinois Commerce Commission 

(“Commission” or “ICC”), Dominion Retail Inc. (“Dominion”), through its attorneys, Rowland 

& Moore LLP, files this Reply Brief on Exceptions to the Administrative Law Judge’s Post 

Prohibition Proposed Order  (“PPPO”) issued August 22, 2012, which adopts Illinois 

Administrative Code Part 412, Obligations of Retail Electric Suppliers. 

Part 412.120  Door-to-Door Solicitation 

The PPPO contains provisions that prohibit marketers that engage in door-to-door 

solicitation from approaching customers in the evening in areas where there are no municipal 

restrictions on door-to-door sales (Part 412.120(k).  Additionally, this rule requires background 

checks and drug tests on those performing the door-to-door solicitation.  (Part 412.120(j).  The 

Retail Energy Supply Association (“RESA”) objects to both of these provisions. RESA’s 

recommendation to delete both provisions should be rejected. 

RESA argues that the Commission should not establish restrictions on evening door-to-

door solicitations because there are no such restrictions in the Commission’s rules for gas 
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marketers and there is no restriction in Part 412 on telemarketers.  It argues that there should be a 

level playing field for all forms of marketing and that the Commission should not favor 

telemarketing over door-to-door sales.  RESA adds that there are also no restrictions on the door-

to-door sales of magazines in the evening.  [RESA BOE at 6]. 

None of these arguments is convincing.  The fact that the Commission does not require 

gas marketers to abide by evening door-to-door solicitation restrictions is irrelevant because 

electricity sales is the new energy market that is generating door-to-door sales.  The marketing of 

gas to residential customers is more mature and thus less frequent. The Commission should 

address real and not hypothetical consumer threats.   Perhaps the Commission should have 

enacted restrictions a few years ago when door-to-door sales of natural gas was beginning, but 

the fact it did not do so is not an excuse to allow electric door-to-door sales personnel to intrude 

on customers during evening hours.  Two wrongs do not make a right.   

The comparison of door-to-door solicitation to telemarketing completely misses the point 

of restrictions on evening marketing.  There is a qualitative difference between a phone call from 

an unknown caller (especially in this age of Caller ID, when the call can be ignored) and an 

unknown person standing at one’s door in the dark.  As for door-to-door sales of magazines, this 

Commission can only control the enterprises within its jurisdiction.   

There is even a stronger reason to reject RESA’s recommendation to discard the 

requirement for background checks and drug tests on door-to-door salespersons. Public safety 

should be a paramount concern of this Commission and all market participants. While there are 

costs associated with criminal background checks and drug testing, the consequences of any 
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incidents of criminal behavior by RES door-to-door sales agents will have repercussions for all 

ARES, utilities and the Commission itself.  The potential consequences of possible 

illegal/unethical activities and negative publicity, especially if ARESs are allowed to operate 

without the restrictions in Part 412.120(j) would impact all retail marketers, regardless of 

whether they use door-to-door solicitation in marketing electricity.  By its very nature, any 

problems related to door-to-door sales will generate more public outcry and media attention than 

problems related to marketing by other means.  Inevitably, that attention will be directed not only 

at the offending marketer, but the entire industry.  Therefore, all RESs have an interest in 

establishing rules that minimize the chance of disreputable conduct by door-to-door marketers.    

The acts of one marketer can also result in laws that could adversely affect all marketers.  

One only has to recall that just a few short years ago when the Illinois General Assembly was 

considering Senate Bill 2783.  This legislation was a purported solution to a non-existent threat. 

Some versions of that bill, which never passed, would have effectively terminated natural gas 

retail choice, apparently due to the unfortunate actions of door-to-door salesmen and the negative 

consequences of those actions. Had that bill passed in its most draconian form, Dominion would 

have lost tens of thousands of its own customers due to no fault of its own, but rather due to the 

actions of other marketers acting improperly.  In conclusion, because all retail marketers could 

be negatively impacted by the unfortunate actions of a few, restrictions such as the ones 

contained in Part 412.120(j) and (k) are necessary. 
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Part 412.190 

In its Initial Brief on Exceptions, Dominion showed why the Commission should modify 

Part 412.190 to remove the prohibition against any RES from using the name or logo of an 

Illinois gas utility.  Several parties raised this issue.   

Commonwealth Edison Company 

ComEd supports the language in the PPPO, but its brief almost exclusively addresses 

reasons to prohibit the use of an electric utility name or logo as set out in Parts 412.110, 412.120, 

412.130, 412.140, 412.150 and 412.160.  As support for restricting the use of the name or logo of 

an electric utility, ComEd cites to the portion of the Public Utilities Act that addresses the use of 

the name or logo of electric utilities (220 ILCS 5/16-115C(a-5).  ComEd provides no reason why 

the prohibition should also apply to the use of a gas utility name or logo or how statutory 

language that explicitly addresses electric utilities provides authority for the Commission to 

restrict the use of the name or logo of gas utilities.  Yet the PPPO rule prohibits all use, whether 

or not it is authorized by the utility.  Additionally, ComEd argues that the rule is necessary to 

protect its trademark and intellectual property.  [ComEd. BOE at 4].  Rule 412.190 is not 

necessary to protect ComEd’s trademark and intellectual property.  If ComEd believes that an 

ARES is infringing on its trademark or taking its intellectual property without authorization, it 
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has numerous legal remedies.  This Commission is not equipped to handle trademark 

infringement and should not attempt to do so in a rulemaking. 

Commission Staff 

The Commission Staff recommends completely eliminating Section 412.190 because it is 

ambiguous and redundant.  The ambiguity arises from the use of the term “similar” to a utility 

name or logo, thus embroiling the Commission in a factual determination that it is ill suited to 

adjudicate.  The rule is redundant because Parts 412.110(l)(a) and 412.170(c) and Section 19-105 

of the PUA (220 ILCS 5/19-105) all prevent improper use of utility names or logos that could 

confuse customers.  [Staff BOE at 3-4].  Dominion supports the Staff’s suggestion that 412.190 

be stricken in its entirety.  While Dominion’s concern was the extension of the original 

prohibition against the extension of the rule to apply to gas utilities, the Staff raises valid 

objections that apply to the entire rule.  Striking this rule, which, as noted by several parties, was 

the focus of the Joint Committee on Administrative Rules’ The Flinn Report: Illinois Regulation 

[(Vol. 36, Issue 24) at 6], is the most direct way to address JCAR’s objection and prohibition of 

Part 412.   

Nicor Energy Services 

After making many of the same arguments made by Dominion in its Initial Brief on 

Exceptions, Nicor Energy Services takes the same approach as the Staff and recommends 

completely deleting Part 412.190.  For the reasons noted above, Dominion supports that 

recommendation. 
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Retail Energy Supply Association 

The Retail Energy Supply Association (“RESA”) recommends that the Commission 

revise Part 412.190 to make it applicable only to affiliates of electric utilities.  (RESA BOE at 8].  

Adoption of that proposal would essentially return this prohibition to the original version that 

only applied to affiliates of electric utilities.  In its initial Brief on Exceptions, Dominion 

reviewed the history of Part 412.190 and showed how the original rule proposed by the Citizens 

Utility Board and the Illinois Attorney General was directed exclusively at the affiliates of 

Illinois electric utilities.  RESA’s proposed language as a viable alternative to the 

recommendation made by Dominion in its Brief on Exceptions to reject the changes made in the 

Second Notice Rule that carried over to the PPPO and the recommendation of the Staff to simply 

delete the entire rule. 

Part 412.230 Early Termination of Sales Contract 

RESA, ICEA, AEP and Commission Staff all recommend striking the provision that 

establishes a $50 cap on early termination fees.  Together, they provide compelling argument 

that this provision has no statutory basis, is unnecessary and disruptive to the competitive 

market. Dominion therefore supports the deletion of that provision. 
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CONCLUSION 

For the reasons stated above, Dominion requests that the Commission modify the Post 

Prohibition Proposed Order as set forth in this brief and in Dominion’s Brief on Exceptions and 

reject the proposals of RESA to diminish the protection of customers that are the subject of door-

to-door solicitation. 

Dated:  September 13, 2012   

     Respectfully submitted, 
     Dominion Retail, Inc. 
 
 
 
     s/ Stephen J. Moore      
     Stephen J. Moore 
     Rowland & Moore LLP 
     200 West Superior Street 
     Suite 400 
     Chicago, Illinois 60654 
     (312) 803-1000 
     steve@telecomreg.com 
      

ATTORNEY FOR Dominion Retail, Inc.  
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