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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission   ) 
On Its Own Motion     )  
       )  Docket No. 09-0592 
Adoption of 83 Ill. Adm. Code 412 and  ) 
Amendment of 83 Ill. Adm. Code 453.  ) 
 

REPLY BRIEF ON EXCEPTIONS 
OF MIDAMERICAN ENERGY COMPANY 

TO THE POST PROHIBITION PROPOSED ORDER 
 

MidAmerican Energy Company - Unregulated Retail Services division 

("MidAmerican"), by and through its attorneys, Quarles & Brady LLP, pursuant to Section 

200.830 of the Rules of Practice of the Illinois Commerce Commission (“Commission”) (83 Ill. 

Admin. Code 200.830), respectfully submits this Reply Brief on Exceptions in the instant 

proceeding addressing the Administrative Law Judge's Post Prohibition Proposed Order (the 

“Proposed Order”) issued on August 22, 2012 regarding the proposed Part 412 Rules ("Proposed 

Rules").  In particular, MidAmerican provides the following comments regarding Section 

412.190 (“Affiliate Name and Logo Use”) of the Proposed Rules. 

I. 

INTRODUCTION 

MidAmerican is an electric utility, distributing electricity to approximately 85,000 

customers in northwest Illinois.  MidAmerican's Unregulated Retail Services division also 

provides competitive retail electric service (i.e., non-utility service) to customers outside of its 

electric utility service area,, as permitted by Section 16-116 of the Public Utilities Act (“Act”), 

which specifically authorizes an electric utility such as MidAmerican to provide competitive 

electric service to customers outside its electric utility service area.  (See 220 ILCS 5/16-116.)  
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MidAmerican has provided competitive service to Illinois customers located outside of its public 

utility service area since 1999.  During that time, consistent with Section 16-116, MidAmerican’s 

competitive retail division has served customers successfully outside of the public utility service 

area under the MidAmerican Energy Company name, providing energy services to a wide range 

of Illinois customers.   

MidAmerican notes some parties' suggestions that in light of the procedural history of this 

proceeding and the recent action by the Joint Committee on Administrative Rules, the best course 

would be for the Commission to end this proceeding without issuing a new rule and, if so desired, 

initiate a new proceeding to address the relevant rules.  (See, e.g., Retail Energy Supply 

Association Brief ("RESA") on Exceptions at 2; AEP Energy, Inc. Brief on Exceptions at 1-3.)  

MidAmerican acknowledges and agrees that this proceeding has been procedurally unusual, and 

MidAmerican would have no objection to a decision of the Commission to withdraw the current 

proposed rule and "re-start" the rulemaking process. 

However, if the Commission decides to proceed with this docket, the Commission should 

retain the language that MidAmerican proposed and the Commission previously adopted with 

respect to proposed Section 412.190, for the reasons stated below and in MidAmerican's prior 

Comments filed in this proceeding.     

II. 

ANY MODIFICATION TO PROPOSED SECTION 412.190 MUST 
CONTINUE TO CLARIFY THAT AN ELECTRIC UTILITY OFFERING 

COMPETITIVE SERVICE OUTSIDE OF ITS SERVICE AREA MAY 
USE ITS NAME AND LOGO WHEN MARKETING TO RESIDENTIAL CUSTOMERS 

 
In its September 26, 2011 Verified First Notice Period Comments ("MidAmerican 

Comments"), MidAmerican requested that the then-proposed Section 412.190 be modified to 

clarify that the section is not intended to preclude an electric utility that provides competitive 
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service outside its service area under Section 16-116 from continuing to do so using its corporate 

name and logo.  (A copy of MidAmerican's Comments is attached hereto and made a part hereof 

as Attachment A.)  MidAmerican's Comments proposed that the following sentence be added to 

the end of then-proposed Section 412.190. 

This section does not apply to an electric utility serving or seeking 
to serve retail customers, including residential customers, pursuant 
to Section 16-116 of the Public Utilities Act. 
 

(MidAmerican Comments at 6.) 

 The Commission's November 22, 2011 Second Notice Order adopted the new sentence 

proposed by MidAmerican, stating: 

In addition, we will modify this Section to include the exception 
for electric utilities operating under Section 16-116 of the Public 
Utilities Act. 
 

(ICC Docket No. 09-0592, Nov. 22, 2011 Second Notice Order at 15.) 

 The Administrative Law Judge's August 22, 2012 Post Prohibition Proposed Order 

retained the sentence that MidAmerican had proposed and that the Commission had previously 

adopted.  Accordingly, the current proposed Section 412.190 states: 

A RES shall not be permitted to market power and energy service 
to residential customers using a similar name (where any part of 
the RES name contains any part of the utility name) or logo to that 
of an existing electric utility or natural gas utility affiliated in 
Illinois.  This section does not apply to an electric utility serving 
or seeking to serve retail customers, including residential 
customers, pursuant to Section 16-116 of the Public Utilities 
Act. 

 
(Id.) (Emphasis added.) 

 Several of the Briefs on Exceptions filed on September 6, 2012 address proposed Section 

412.190, though none specifically argues that second sentence of the proposed Section 412.190 

should be deleted.  Commonwealth Edison Company ("ComEd") supports the proposed Section 
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412.190 as written.  (See ComEd Brief on Exceptions at 6-7.)  Commission Staff and Nicor 

Advanced Energy ("NAE") argue that the entire proposed Section 412.190 should be deleted.  

(See Staff Brief on Exceptions at 3-4; NAE Brief on Exceptions at 2-15.)  Dominion Retail, like 

NAE, objects to the current proposed Section 412.190, but argues that if not deleted entirely, the 

rule should be changed back to reject the changes to the first sentence that were made in the 

Commission's Second Notice Order.  (See Dominion Retail Brief on Exceptions at 20.)   

RESA indicates that it does not object to the rule "if limited to retail electric suppliers 

that are affiliates of Illinois electric utilities."  (RESA Brief on Exceptions at 8.)  Thus, again, it 

appears that RESA's focus is on the changes to the first sentence that were made in the 

Commission's Second Notice Order.  However, without any explanation, the proposed language 

contained in RESA's Brief on Exceptions does not include the second sentence to proposed 

Section 412.190.  MidAmerican understands that the omission of the second sentence from 

RESA's proposed language was an oversight and that RESA does not object to the inclusion of 

the second sentence in the proposed Section 412.190.  

 MidAmerican would not object to deletion of the entire proposed Section 412.190, as 

advocated by Staff and NAE.  Nor would MidAmerican object to changes to the first sentence of 

proposed Section 412.190 advocated by Dominion Retail.  Further, MidAmerican would not 

object to replacement of the currently proposed first sentence of proposed Section 412.190 with 

the sentence that RESA suggests.  However, if the first sentence of proposed Section 412.190 is 

retained in any form, it must be accompanied by the second sentence that MidAmerican 

proposed in the MidAmerican Comments and that both the Second Notice Order and the Post 

Prohibition Proposed Order adopted.  That language makes it clear that the name/logo 

regulations in proposed Section 412.190 do not apply to an electric utility providing competitive 
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service to customers outside its utility service territory in accordance with Section 16-116 of the 

Act. 

 MidAmerican's Comments comprehensively explained why MidAmerican's provision of 

competitive service outside its utility service territory under Section 16-116 of the Act creates no 

possibility for customer confusion.  (See MidAmerican Comments at 1-6.)  Neither before nor 

after the filing of MidAmerican's Comments did any party make an argument suggesting 

otherwise.  Indeed, MidAmerican's Comments explained that any concerns raised by the parties 

about customer confusion on the name and logo issue were directed to avoiding a situation where 

an electric utility was, through an affiliate, potentially soliciting one of its own existing utility 

customers for competitive services.  (See id. at 4-5 (reviewing CUB and Attorney General 

concerns about the name/logo issue).)   

Likewise, none of the new argument in the Briefs on Exceptions suggests any concern 

about the possibility of customer confusions associated with provision of competitive service 

outside of the utility's service territory under Section 16-116.  All of the actual argument is about 

whether the name/logo restrictions should be extended to gas utilities in addition to electric 

utilities.  Accordingly, it does not appear that any party actually objects to inclusion of the 

language in the second sentence of proposed Section 452.190, and if proposed Section 452.190 is 

not deleted entirely, the second sentence language in its entirely should be retained. 

 WHEREFORE, for the reasons discussed herein and in MidAmerican's September 26, 

2011 Verified First Notice Period Comments, MidAmerican respectfully requests that if the 

Commission retains proposed Part 412.190, the section include in its entirely the second sentence 

as currently included in the Post Prohibition Proposed Order. 
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Respectfully submitted, 

MidAmerican Energy Company 
      
     By: /s/Christopher J. Townsend 
           Christopher J. Townsend 
 
Christopher J. Townsend 
Christopher N. Skey 
Quarles & Brady LLC 
300 North LaSalle Street, Suite 4000 
Chicago, IL 60654 
Telephone: (312) 715-5000 
christopher.townsend@quarles.com 
christopher.skey@quarles.com 
 
 
 
Dated:  September 13, 2012 


