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REPLY TO BRIEFS ON EXCEPTIONS  

TO THE POST PROHIBITION PROPOSED ORDER 

 

 

 In accordance with 83 Ill. Adm. Code Section 200.830 and the Ruling of the 

Administrative Law Judge (“ALJ”), dated August 23, 2012, this Reply to Briefs on Exceptions to 

the ALJ’s Post Prohibition Proposed Order (“PPPO”) is submitted on behalf of the Retail Energy 

Supply Association (“RESA”).
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I. INTRODUCTION 

 

On September 6, 2012, RESA submitted its Brief on Exceptions to the PPPO.  Briefs on 

exceptions were also filed by other parties to this proceeding.  In this Reply to Briefs on 

Exceptions, RESA will respond to the briefs on exceptions of AEP Energy, Inc. f/k/a BlueStar 

                                                 
1
 RESA’s members include:  Champion Energy Services, LLC; ConEdison Solutions; Constellation NewEnergy, 

Inc.; Direct Energy Services, LLC; Energetix, Inc; Energy Plus Holdings, LLC; Exelon Energy Company; GDF 

SUEZ Energy Resources NA, Inc.; Green Mountain Energy Company; Hess Corporation; Integrys Energy Services, 

Inc.; Just Energy; Liberty Power; MC Squared Energy Services, LLC; Mint Energy, LLC; NextEra Energy Services; 

Noble Americas Energy Solutions LLC; PPL EnergyPlus, LLC; Reliant; Stream Energy; TransCanada Power 

Marketing Ltd.; and TriEagle Energy, L.P..  The comments expressed in this filing represent the position of RESA 

as an organization but may not represent the views of any particular member of RESA.  
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Energy Services, Inc. (“AEP Energy”), the Staff of the Illinois Commerce Commission 

(“Commission”), and Energy Services Providers, Inc. d/b/a Illinois Gas and Electric (“ILG & 

E”). 

 RESA supports the position of AEP Energy that the Commission is best advised to 

withdraw the proposed rules and start this rulemaking over again.  (AEP Energy BOE, pp. 1-3)  

In this regard, RESA commends the Commission Staff for proposing revisions to attempt to 

satisfy the concerns of the Joint Committee on Administrative Rules of the Illinois General 

Assembly (“JCAR”), but its efforts are too little and too late.  Finally, RESA opposes the 

positions of ILG & E that the proposed rules should contain a rescission rule tied to the date the 

utility processes the enrollment (ILG & E BOE, pp. 5-6) and that there should be a $150 cap on 

early termination fees.  (Id., pp. 6-7) 

II. RESA AGREES WITH AEP ENERGY THAT THE 

COMMISSION SHOULD WITHDRAW THE PROPOSED 

RULES AND START THIS RULEMAKING PROCEEDING 

OVER. 

 

AEP Energy argues that the Commission should withdraw the proposed rules and start 

the rulemaking process over: 

Consistent with its argument through this nearly three-year old rulemaking, AEP Energy 

urges the Commission to withdraw the proposed ‘Part 412’ rules and start this 

rulemaking over.  Indeed, given [JCAR’s] harsh rejection of the proposed rules, the best 

way to address JCAR’s concerns about the pending rules is to scrap them, and leave the 

procedural quagmire of this docket behind.  Then the Commission can start fresh with a 

new rulemaking proceeding in which well-balanced rules that provide meaningful 

consumer protection can be adopted free of the procedural irregularities that have plagued 

this docket.  (AEP BOE, p. 1) 

 

RESA agrees with AEP Energy that the proposed rules should be withdrawn.  The PPPO 

addresses a complex matter, the adoption of rules relating to the obligations of Retail Electric 

Suppliers (“RES”).  The proposed rules, attached as Appendix A to the PPPO (the “Proposed 



3 

 

Rules”), are the same exact rules submitted to JCAR and were the subject of a Statement of 

Objection to and Filing Prohibition of Proposed Rulemaking, issued by JCAR on June 12, 2012.   

It is not clear exactly what objections JCAR has to the Proposed Rules.  Under these 

circumstances and given the time constraints in responding to a statement of objections (90 days 

from June 12) and a filing prohibition (180 days from June 12), RESA recommends that the 

Commission withdraw the rules submitted to JCAR and republish proposed rules in order to 

allow sufficient time to devise rules that will be acceptable to JCAR.   

 

III. STAFF’S PROPOSED REVISIONS ARE NOT ADEQUATE TO SATISFY 

JCAR’S CONCERNS. 
 

RESA commends the Commission Staff for attempting to propose revisions to the 

Proposed Rules that would satisfy the objections of JCAR.  Unfortunately, that task does not 

appear to be possible in that it is not clear exactly to what provisions of the Proposed Rules 

JCAR is objecting. 

The Commission Staff basically proposes two substantive changes to the Proposed Rules.  

First, it would delete Section 412.190, Utility Name and Logo Use.
2
 (Staff BOE, pp. 3-4)  In its 

Brief on Exceptions, RESA had proposed a modification to Section 412.190.  RESA does not 

object to elimination of the section; however, if it is not eliminated, RESA needs to correct its 

proposed language, which inadvertently omitted the second sentence of the section.  With that 

correction, Section 412.190 would read: 

Section 412.190, Affiliate Name and Logo Use:  A RES that is affiliated with an Illinois 

electric utility shall not be permitted to market power and energy service to residential 

customers using a similar name or logo to that of its affiliated Illinois electric utility.  

This section does not apply to an electric utility serving or seeking to serve retail 

                                                 
2
 Staff also proposes to eliminate other provisions of the Proposed Rules which make reference to the use of a 

utility’s name or logo out of utmost “deference” to JCAR.  (Staff BOE, pp. 5-6) 
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customers, including residential customers, pursuant to Section 16-116 of the Public 

Utilities Act.  

 

 Second, Staff would eliminate the $50 cap on early termination fees in Section 412.230, Early 

Termination of Sales Contract.  (Id., pp. 6-7) 

However, it does not appear that JCAR’s concerns were limited to those two sections.  In 

its Statement of Objection to and Filing Prohibition of Proposed Rulemaking, JCAR prohibited 

the Commission from filing the proposed rules with the Secretary of State “because unresolved 

issues remain in the rulemaking that JCAR deems a serious threat to the public interest”.  (36 Ill. 

Reg. 9453)  JCAR went on to say that it “is particularly concerned that ICC had not been able to 

cite specific statutory authority for various policies established in the proposed rulemaking”.  

(Id., emphasis added)    

Specifically with respect to the subject of early termination fees, the $50 cap is not the 

only provision in the Proposed Rules that effectively limits early termination fees.  Section 

412.230 of the Proposed Rules allows a customer to cancel a contract ten (10) days after the 

issuance of his or her first bill without being subjected to early termination fees.  This provision 

effectively sets a $0 cap on early termination fees and, just like the $50 cap, is not supported by 

any statutory authority.   

Section 16-119, Switching suppliers, of the Public Utilities Act specifically allows an 

Alternative Retail Electric Supplier to establish an early termination fee in its contracts with 

customers.  Section 16-119 states, in relevant part: 

An electric utility or an alternative retail electric supplier may establish a term of service, 

notice period for terminating service and provisions governing early termination through 

a tariff or contract…Any notice provisions, or provision for a fee, charge or penalty with 

early termination of a contract; shall be conspicuously disclosed in any tariff or contract.  

(220 ILCS 5/119), emphasis added) 

 



5 

 

This is just one example that demonstrates that the Commission Staff’s proposed revisions do not 

appear to go far enough to satisfy JCAR’s concerns.   

IV.   RESPONSE TO ENERGY SERVICES PROVIDERS 

Energy Services Providers recommends that Section 412.110 (k) of Section 412.210 be 

revised to reduce the customer rescission period from ten calendar days from the date the electric 

utility processes the enrollment request to three business days from the date the electric utility 

processes the enrollment request.  (Energy Services Providers BOE, pp. 5-6)  While this is a 

move in the right direction, for the reasons stated in RESA’s Brief on Exceptions at page 9, 

rescission rights should not be tied to the utility’s processing of an enrollment.  Rescission rights 

are properly tied to the execution of the contract between the RES and the customer.  Section 

412.210 of the Proposed Rules should be revised to provide the customer with the ability to 

rescind the contract with the RES by notifying the RES within three business days from the date 

the contract was signed.   

Energy Services Providers also recommends that Section 412.230, Early Termination of 

Contract, be revised to replace the $50 cap on early termination fees with a $150 cap on early 

termination fees.  (Energy Services Providers BOE, pp. 6-7)  The Commission has no more 

statutory authority to impose a $150 early termination fee cap than a $50 cap.  For the reasons 

stated previously, the Commission lacks statutory authority to impose any cap on early 

termination fees for RESs and Section 412.230 should be revised to eliminate any reference to  a 

cap for which the Commission lacks authority. 

V. CONCLUSION 

In conclusion, for the reasons stated previously, RESA urges the Commission, in light of 

JCAR’s statement of objections and statement of prohibition, to withdraw the proposed rules 
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submitted to JCAR and republish proposed rules.  The Commission Staff’s attempt to revise the 

Proposed Rules, while commendable, does not appear to accomplish that intended purpose.  

RESA believes that the Commission’s establishment of consumer rules is simply too important 

to the development of competitive markets to not have a proper approach, and republishing them 

would provide a fresh review after the PPPO. 

Respectfully Submitted; 

/s/GERARD T. FOX 

Gerard T. Fox 

An Attorney for the Retail Energy 

Supply Association 

 

Law Offices of Gerard T. Fox 

Two Prudential Plaza 

180 North Stetson 

Suite 3500 

Chicago, IL 60601 

(312) 268-5674 

gerardtfox@aol.com  



7 

 

NOTICE OF FILING 

 

 Please take note that on September 13, 2012, I caused to be filed via e-docket with the 

Chief Clerk of the Illinois Commerce Commission, the Retail Energy Supply Association’s 

Reply to Briefs on Exceptions to the Post Prohibition Proposed Order in this proceeding, ILL. C. 

C. Docket 09-0592. 

 

 

Dated:  September 13, 2012 

       /s/GERARD T. FOX 

       Gerard T. Fox 

 

 

 

 

 

 

 

 

CERTIFICATE OF SERVICE 

  

 I, Gerard T. Fox, certify that I caused to be served copies of the Retail Energy Supply 

Association’s Reply to Briefs on Exceptions to the Post Prohibition Proposed Order upon the 

parties on the service list maintained on the Illinois Commerce Commission’s eDocket system in 

ILL. C. C. Docket 09-0592 via electronic delivery on September 13, 2012. 

 

       /s/ GERARD T. FOX 

       Gerard T. Fox      

 


