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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
Illinois Commerce Commission   ) 
 On Its Own Motion      ) 
       ) 09-0592 
       ) 
Adoption of 83 Ill. Adm. Code 412   ) Served Electronically 
And Amendment of 83 Ill. Adm. Code 453  ) 
 
 
 

REPLY BRIEF ON EXCEPTIONS  
OF AEP ENERGY, INC.  f/k/a BLUESTAR ENERGY SERVICES, INC.,  

TO THE “POST-PROHIBITION PROPOSED ORDER” 
 

Pursuant to order of August 23, 2012, AEP Energy, Inc., f/k/a as BlueStar Energy 

Services, Inc. (“AEP Energy”) hereby files its Reply Brief on Exceptions.  AEP Energy supports 

well-balanced rules that provide meaningful protection to consumers, but that do not unduly 

burden suppliers and thereby deprive consumers of the very benefits that were supposed to be 

provided by the development of a competitive marketplace.  Moreover, such rules must be 

adopted in a rulemaking that complies with both the letter and the spirit of the Illinois 

Administrative Procedure Act (“APA”) and related provisions of the Illinois Administrative 

Code.  Once again, the only way to meet these objectives and to address the JCAR’s serious 

misgivings about the proposed rules is to terminate this docket, withdraw the proposed rules, 

and start over.   Indeed, in the Briefs on Exceptions filed on September 6, several parties joined 

AEP Energy in bemoaning the procedural irregularities that have plagued this docket and calling 

for a fresh start.  Likewise, there is strong support for the changes to the proposed rules set forth 

in AEP’s Brief on Exceptions. 
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I. The Commission Should Withdraw the Proposed Rules and Start Over. 

Since April 2011, AEP Energy has called on the Commission to withdraw the flawed 

proposed Part 412 rules and start this rulemaking over.  There is no need to for AEP Energy to 

recount the bizarre procedural history of this docket again as it has been covered in prior 

pleadings.  (See 9/6/12 AEP Energy BOE at 2-3; 4/12/11 AEP Energy BOE at 1-5.)  Suffice it to 

say, it has now been 2 years and 8 months since the first “first notice period” for this rulemaking 

commenced on December 28, 2009.  Yet, the APA plainly prohibits any rule from being filed 

with Secretary State “more than one year” after the commencement of the first notice period.  

For this reason alone, the only correct course under the law is for the Commission to withdraw 

the proposed rules and to initiate a new rulemaking docket where fair and balanced consumer 

protection rules can be adopted in a manner that complies with the APA and Illinois 

Administrative Code. 

Notably, both the Retail Energy Supply Association (“RESA”) and Commonwealth 

Edison Company (“ComEd”) joined AEP Energy in calling on the Commission to start over.  

Indeed,  AEP Energy shares the concerns of ComEd and RESA that simply re-submitting the 

rules that JCAR rejected and leaving the parties to file Brief on Exceptions based on mere 

speculation as to what issues prompted JCAR’s objection “raises serious notice and due process 

concerns.”  (ComEd BOE at 2; RESA BOE at 2.)  As RESA aptly stated: 

It is not clear exactly what objections JCAR has to the Proposed Rules.  Under 
these circumstances and given the time constraints in responding to the statement 
of objections (90 days from June 12) and a filing prohibition (180 days from June 
12), RESA recommends that the Commission withdraw the rules submitted to 
JCAR and republish proposed rules in order to allow sufficient time to devise 
rules that will be acceptable to JCAR. 
 

(RESA BOE at 2; see also ComEd BOE at 7 [In the alternative, . . . ComEd requests that the 

Commission withdraw the proposed rules and that the rulemaking process begin anew.”].) 
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By contrast, the ICC Staff continues to advocate pressing ahead with this rulemaking 

despite the serious procedural and substantive flaws identified by both the JCAR and the other 

parties.  As AEP Energy stated in its Brief on Exceptions, “the only reasonable interpretation of 

JCAR’s strongly-worded rejection of the proposed rules is that JCAR is not merely concerned 

with a few discrete parts of the proposed rules, but instead has serious reservations with this 

rulemaking as a whole.”  (9/6/12 AEP Energy BOE at 3.)  Thus, it is foolhardy to simply propose 

a few minor modifications to the proposed rules with the hope that such minor tweaks will 

satisfy JCAR’s serious concerns and bring this rulemaking to a conclusion.  Indeed, prior 

attempts to simply forge ahead despite the flawed underpinnings of this rulemaking have only 

resulted in more confusion and delay.  Just as in April 2011, starting over now provides the best 

chance for the expeditious adoption of clear, balanced and sensible consumer protection rules. 

II. There is Broad Support for AEP Energy’s Recommend Changes to the Proposed 
Rules.     

 
In the event the Commission elects to proceed further with this flawed rulemaking, AEP 

Energy recommended a few key modifications to the proposed rules in its Brief on Exceptions 

(see pp. 4-14).  No party objected to any of AEP Energy’s recommended modifications.  In fact, 

several parties voiced support for the same (or substantially similar) changes to the proposed 

rules.  

First, there was near-unanimous support for elimination of the $50 limit on termination fees 

set forth in Section 412.230.  (See, e.g., 9/6/12 AEP Energy BOE at 6-8; Staff BOE at 5-6; RESA 

BOE at 10-12; NAE BOE at 15-16; and ICEA BOE at 3-4.)  As these parties pointed out, the 

Commission lacks the authority under the Public Utilities Act or elsewhere to impose a cap on 

the termination fees imposed by a RES.  (NAE BOE at 15-16.)  To the contrary, the PUA 

expressly recognizes that RESs will impose early termination fees but does not limit the amount 
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of such fees.  Indeed, the early termination cap was one of the provisions specifically singled out 

by the JCAR in the Flinn Report as lacking “statutory authority.”  (Staff BOE Att. B, at 6.)  

Thus, at the very minimum, it is plain that the $50 cap on termination fees must be eliminated in 

order for the JCAR to lift the filing prohibition.1

Second, there is also support for AEP Energy’s recommendation that the proposed Rule 

412.320(c)(3) be eliminated.  Although AEP Energy does not oppose the general concept of the 

Commission providing a summary of consumer complaints, the definition of complaint is now so 

broad that it could include simple inquiries and general questions/concerns – not to mention 

frivolous complaints.  In fact, as presently conceived, the “complaint summary” is more likely to 

be misleading and ultimately damaging to market participants.  (See 9/6/12 AEP Energy BOE at 

8-10.)   These exact same concerns were echoed by Dominion Retail Inc. (“Dominion”) in its 

Brief on Exceptions, and Dominion joined BlueStar in calling for a collaborative process where 

all stakeholders can work out a method of complaint reporting that provides valuable information 

to consumers but is fair to suppliers.  (Dominion BOE at 20-21.)  The Commission should either 

strike Rule 412.320(c)(3) in its entirety as recommended by AEP Energy, or adopt the 

amendment recommended by Dominion.  Either way, complaint reporting cannot begin under 

the present ill-defined system; instead, as both AEP Energy and Dominion have recommended, a 

workshop should be convened to develop specific guidelines that can serve as the basis of a fair 

and reasonable system of complaint reporting. 

 

Third, there is also broad support for AEP Energy’s common-sense position that the 

timeline for customer rescission (regardless of whether it is ultimately 3 or 10 days) must be tied 

to the customer’s execution of the contract and should not be tied in any to the utility’s 
                                                 
1 ILG&E proposes an early termination fee of $150.  However well intentioned, this proposal misses the 
mark.  There is simply no statutory authority that would allow the Commission to impose any cap on 
early termination fees.  The cap simply must be deleted from the proposed rules. 
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enrollment process.  (9/6/12 AEP Energy BOE at 10-14.)  As RESA points out its Brief on 

Exceptions, such a departure from the common practice across all industries of linking the 

customer’s rescission right to the execution of the contract is unwarranted and unfair.  (See 

RESA BOE at 9 [“It is unfair to impose the financial harm on the supplier by making it wait to 

buy power until 10 days after the enrollment, which immediately precedes the initial service 

date, possibly under market conditions that have changed drastically from the prices available 

when the contract was signed.”].)  Indeed, while the proposed rule may be well-intentioned, it 

would actually harm competition and consumers by requiring RESs to build a risk premium into 

their prices to take account of the extended rescission period.  Notably, the Commission has 

already affirmed this to be the case in Docket 10-0138, ComEd’s Purchase of Receivables/Utility 

Consolidated Billing proceeding, in which it recognized rescission rights should begin once a 

customer executes a contract, and is completely independent from the enrollment process.   

“We also recognize that there is a distinction between the extended enrollment period 
 described in ComEd’s proposed tariff revisions and the rescission period that is 
 contemplated in the Part 412 Rulemaking.  The latter addresses issues between a retail 
 electric supplier and the end-user customer while the former does not.”  (Amendatory 
 Order in Ill. C. C. Docket 10-0138, dated February 9, 2011, at 10) 

 
III. AEP Energy Supports Several of the Exceptions Recommended By the Other 

Intervening Parties. 
 

In addition to noting the support of several other parties for the exceptions argued for in 

its Brief on Exceptions, AEP Energy wishes to express its support for several of the exceptions 

recommended by the other parties: 

• AEP Energy supports the changes to proposed Rule 412.110 by Dominion on pages 4 and 
5 of its Brief on Exceptions.  There is no reason to require RESs to create a separate 
disclosure; instead Rule 412.110 should be amended so that certain minimum contract 
terms are set forth clearly in the sales contract itself. 
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• AEP Energy supports the recommendation made by NAE on pages 17-18 of its Brief on 
Exception wherein it argues that the portion of Rule 412.230 that prohibits RESs from 
contractually requiring that certain disputes be resolved via alternative dispute resolution 
must be deleted.  Much like the proposed cap on early termination fees, there is no 
support in the PUA or elsewhere to limit RESs’ ability to require alternative dispute 
resolution in their customer contracts.  As NAE correctly points out, Rule 412.230’s 
prohibition of alternative dispute resolution “is contrary to Illinois law and policy and the 
Federal Arbitration Act.”  (NAE BOE at 17) (citations omitted). 
 

• AEP Energy supports several of the additional exceptions urged by RESA, including, (a) 
Exception No. 4 regarding the Uniform Disclosure Statement (RESA BOE at 5-6); (b) 
Exception No. 5 recommending the deletion of subsections 412.12(j) and (k) regarding 
door-to-door solicitations (Id. at 5-6); (c)  Exception No. 6 recommending certain 
changes to Rule 412.130(d) regarding the third-party verification procedure to be used in 
connection with telemarketing (Id. at 7-8); and (d) Exception No. 11 recommending 
certain changes to Rule 412.310 to make clear that RESs are required to file updated 
information regarding only material changes to the documents required to be filed by this 
rule (Id. at 12; see also IG&E BOE at 7-8). 
 

• AEP Energy supports several of the proposed modifications argued for by Illinois Gas & 
Electric (“IG&E”) in its Brief on Exceptions:  (a)  that Rule 412.210(p) be amended to 
clarify that delivery charges and taxes are utility charges not RES charges (IG&E BOE at 
3-4); (b) that Rules 412.110(k) and 412.210 be amended to require customers to contact 
the RES directly to rescind a contract  (Id. at 4-5); and (c) that the 3-day rescission period 
should be restored instead of the 10-day rescission period found in Rules 412.110(k) and 
412.210  (Id. at 5-6).   
 

IV. The Commission Should Reject Any Attempt to Automatically Extend The 
Proposed Rules to Municipal Aggregation Customers. 

 
In its Brief on Exceptions, RESA correctly ponders the question of whether and how the 

proposed Part 412 rules would apply to customers obtained by RESs through municipal 

aggregation programs.  RESA is also correct that municipal aggregation is a growing trend in 

Illinois.  However, RESA’s recommended solution of simply adding a sentence to the proposed 

rules which extends them to “customers obtained through municipal aggregation programs” is 

wrong.  Indeed, there has been no discussion of this important issue in this docket to date; nor 

has any evidence on this topic been developed to date.  In fact, ICC Staff has recently convened a 
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workshop in another rulemaking that has just started with the sole purpose of dealing with 

municipal aggregation.  (See also Initiating Order in Docket 12-0456 issued on 7/31/12.)    

Put simply, this important issue should not be forced into this rulemaking at the last 

minute without any real opportunity for the parties to consider the issue or develop evidence.  

Instead, as argued at the outset of this reply and elsewhere, the best solution is to withdraw the 

proposed rules and start this entire rulemaking over so that, inter alia, the impact of these rules 

on customers acquired through municipal aggregation programs can be considered.  In the 

alternative, AEP Energy respectfully urges the Commission to reject RESA’s Exception No.1. 
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Conclusion 

AEP Energy reiterates its strong support for well-balanced rules that provide meaningful 

consumer protections.  As it is the only way to achieve this objective, AEP Energy urges the 

Commission to withdraw the proposed rules, terminate this rulemaking, and start anew.  In the 

alternative, AEP Energy recommends that the Commission modify the proposed rules in the 

manner set forth herein and in its 9/6/12 Brief on Exceptions. 

 

Respectfully submitted by: _/s/ Alan W. Nicgorski________________  

Alan W. Nicgorski 
SCANDAGLIA & RYAN  
55 E. Monroe, Suite 3440 
Chicago IL 60603 
(312) 580-2035 (phone) 
(312) 782-3806 (fax) 
anicgorski@scandagliaryan.com  

 
    Madelon A. Kuchera 
    Associate General Counsel – V.P. of Regulatory Affairs 
    AEP Energy, Inc. 
    363 W. Erie Street, Suite 700 
    Chicago, IL  60654 
    312-628-8613 
    mkuchera@aepenergy.com 
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