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I. INTRODUCTION 1 

Q. Please state your name and business address. 2 

A. Ralph C. Smith, 15728 Farmington Road, Livonia, Michigan 48154. 3 

 4 

Q. Are you the same Ralph C. Smith who previously filed direct testimony in 5 

this proceeding? 6 

A. Yes, I am.   7 

 8 

Q. What is the purpose of your rebuttal testimony? 9 

A. My rebuttal testimony responds to certain issues addressed in the rebuttal 10 

testimony of Commonwealth Edison Company (“ComEd” or “Company”) filed 11 

on August 14, 2012.  The testimony is organized by issue discussion. 12 

 13 

Q. Have you attached an Exhibit? 14 

A. Yes.  CUB Exhibit 2.1 contains Maryland PSC Order No. 84698 addressing the 15 

merger of Exelon Corporation and Constellation Energy Group, Inc. 16 

 17 

II. ISSUE DISCUSSION 18 

Accumulated Deferred Income Taxes Related to Operating Reserves 19 
- Accrued Vacation Pay 20 

Q. Please describe ComEd’s response to your adjustment to deduct the accrued 21 

liability for vacation pay from rate base. 22 
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A. ComEd witness Martin Fruehe does not agree that a deferred tax liability related 23 

to the accrued vacation pay debit exists.  He argues that since accrued vacation 24 

pay had not been recognized as a reduction to expense for either book or tax 25 

purposes, and therefore not distributed to capital projects or deducted for income 26 

tax purposes, there can be not be a deferred tax liability.1 27 

 28 

Q. Does Mr. Fruehe’s position reflect proper matching of ADIT and the rate 29 

base item to which the ADIT relates?  30 

A. No.  He does not properly match the ADIT related to vacation pay with the 31 

amount of vacation pay that is being deducted from rate base.  It is necessary to 32 

properly match the amount of ADIT offset with the amount of accrued vacation 33 

pay that is deducted from rate base.  In Docket No. 11-0721, the amount of 34 

ComEd’s vacation pay liability deducted from rate base was coordinated with the 35 

related amount of ADIT, which was the appropriate way to treat this liability.  In 36 

the current case, I on behalf of CUB and AG/AARP witness Effron have also 37 

appropriately coordinated the amount of ADIT related to the vacation pay 38 

liability.  The appropriate amount of ADIT related to vacation pay that is reflected 39 

in rate base is obtained by multiplying the amount of vacation pay by the 40 

applicable income tax rates. The ADIT related to the rate base offset for accrued 41 

vacation pay is properly determined by multiplying the accrued vacation pay net 42 

of the deferred debit by the combined income tax rate of 41.175%.  Applying the 43 

combined income tax rate to the vacation pay offset to rate base properly 44 

                                                 

1 See, Fruehe rebuttal testimony, ComEd Ex. 13.0, pages 7-8. 
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coordinates and matches the rate base deduction that is reflected as non-investor 45 

supplied capital with the directly related amount of ADIT.  In making the 46 

calculation in this manner, the accrued vacation pay and the related ADIT are 47 

properly matched, and the ADIT is computed at the appropriate combined income 48 

tax rate of 41.175%.  49 

Exelon/Constellation Merger Costs Charged to ComEd in 2011 50 
Before the Exelon/Constellation Merger Was Consummated 51 

Q. Please describe ComEd’s response to your adjustment to disallow the 52 

Company’s request to recover Exelon/Constellation merger costs. 53 

A. ComEd witness Joseph Trpik states that the merger costs described in the two 54 

cases cited in my direct testimony were disallowed because they were considered 55 

to be transactional costs.  However, Mr. Trpik claims that the merger costs 56 

requested to be recovered by the Company are not transactional costs, but 57 

operational.  He then cited to a recent Ameren case, Docket No. 11-0279, in 58 

which he claims that the Commission allowed the recovery of similar merger 59 

costs to those that ComEd is requesting.2  60 

ComEd seeks to charge Illinois ratepayers for 2011 Exelon/Constellation 61 

merger costs because it claims that the merger will produce cost savings that will 62 

be passed to the customers in the future.  ComEd witness Jirovec states that the 63 

cost savings resulting from the merger are being tracked through a detailed 64 

synergy identification and tracking process.  He states that the cost savings have 65 

                                                 

2 See, Trpik rebuttal testimony, ComEd Ex. 14.0, pages 8-9. 
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also been incorporated into the post-merger budgets and long-range plans of 66 

Exelon and ComEd.3   67 

ComEd witness Trpik also claims that merger costs can be recovered by 68 

utilities even in cases where the benefits are expected to accrue in the future.4 69 

 70 

Q. How did ComEd address merger costs in its direct testimony filing in the 71 

current case? 72 

A. ComEd’s direct testimony is largely silent about Exelon/Constellation merger 73 

costs that are charged to ComEd in 2011.  This issue has largely been developed 74 

through discovery, and in the direct testimony of AG/AARP, CUB and Staff. 75 

 76 

Q. Was the Exelon/Constellation merger presented to or approved by the 77 

Commission? 78 

A. No.  The Exelon/Constellation merger was not reviewed by the Commission 79 

under Section 7-204 of the Public Utilities Act because it involved ComEd’s 80 

parent company, Exelon.  Accordingly, the Commission has not had the 81 

opportunity, prior to the current case, to evaluate the treatment of merger-related 82 

costs, Illinois ratepayer protections against parent company merger costs, or any 83 

potential cost savings for ratemaking purposes.  This proceeding, therefore, 84 

represents the first opportunity for the Commission to review and protect Illinois 85 

                                                 

3 See, Jirovec rebuttal testimony, ComEd Ex. 15.0, page 17-18. 

4 See, Trpik rebuttal testimony, ComEd Ex. 14.0, page 10. 
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ratepayers from additional cost increases in 2011 relating to the 86 

Exelon/Constellation merger. 87 

 88 

Q. You mention that the Exelon/Constellation merger was not reviewed by the 89 

Commission.  Was that merger reviewed by a regulatory commission in 90 

another state? 91 

A. Yes.  It was reviewed by the Maryland Public Service Commission, as well as the 92 

Federal Energy Regulatory Commission (“FERC”). 93 

 94 

Q. What did the Maryland Public Service Commission conclude regarding the 95 

merger, merger costs and merger savings? 96 

A. I have included in CUB Exhibit 2.1 a copy of the Maryland Public Service 97 

Commission’s Order No. 84698, issued on February 17, 2012, which addressed 98 

the Exelon/Constellation merger.   99 

 100 

Q. Are there any particular provisions of that Maryland decision that you 101 

would like to highlight at this time? 102 

A. Yes.  Page 90 of the February 17, 2012 Maryland decision noted how the 103 

projections of benefits through synergies are inherently speculative and, to the 104 

extent they materialize, would likely benefit ratepayers only as foregone requests 105 

for rate relief, which the Maryland Commission indicated it had previously found 106 

to be too intangible to quantify as a benefit under its statutes: 107 

The Applicants have presented extensive evidence as to various 108 
benefits that will inure indirectly to all BGE ratepayers in the form 109 
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of synergy savings, the sharing of “best practices,” and lowering 110 
BGE’s costs for “shared services.” Most significantly, the 111 
Applicants estimate that BGE ratepayers will realize, through rate 112 
reductions or postponed rate increases, $87.3 million in benefits 113 
based upon merger-related synergy savings. The Applicants 114 
quantified this amount through a consulting firm’s analysis that 115 
combined company-wide savings and then allocated those savings 116 
among the Applicants’ competitive and regulated business 117 
segments, including BGE. Staff and MEA even suggested that 118 
these savings might be under-stated, highlighting the need for this 119 
Commission to ensure that BGE ratepayers actually receive the full 120 
extent of any merger-related savings.  121 

We do not discount the Applicants’ firm belief that such benefits 122 
will ultimately accrue to ratepayers, and we will require BGE to 123 
fully account for all merger-related savings in its next rate case. 124 
However, projections of benefits through synergies, “shared 125 
services” or “best practices” are inherently speculative and, to the 126 
extent they materialize, will likely benefit ratepayers only as 127 
“forgone requests for rate relief,” which we have previously held 128 
to be too intangible to qualify as a benefit under PUA § 6-105. 129 
Order 9271, p.90 130 

In order to ensure that the Exelon/Constellation merger provided certain, 131 

specific and measurable benefits to Maryland ratepayers, the Maryland 132 

commission approved a $100 credit per Baltimore Gas and Electric Company 133 

(“BGE”) residential ratepayer to be applied within 90 days after consummation of 134 

the merger, and also required funding of incremental energy efficiency and low 135 

income energy assistance for BGE customers: 136 

33) Residential Rate Credit: Exelon shall, within 90 days after 137 
consummation of the Merger, fund a one-time distribution of $100 138 
per BGE residential customer in direct rate credits, which shall be 139 
credited within 90 days after consummation of the Merger, and 140 
amount to approximately $112 million, and which shall not be 141 
recoverable in rates. The credits will be provided for all residential 142 
customers of record with active accounts on a specified date 143 
following the Merger. Residential customers served under both a 144 
residential electric schedule and a residential gas schedule will 266 145 
receive one credit.  146 

34) Customer Investment Fund: Exelon shall invest $113.5 million 147 
over a three-year period in an interest bearing Customer 148 
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Investment Fund subsequent to the consummation of the Merger. 149 
Funds shall be credited in equal installments, with the first 150 
installment credited within 90 days after consummation of the 151 
Merger, or as otherwise approved by the Commission, and shall 152 
not be recoverable in rates. This investment shall be directed to a 153 
fund for the purpose of providing long-term benefits in the form of 154 
energy efficiency and low-income energy assistance to BGE 155 
customers. These funds shall be directed towards the goals set 156 
forth in this Order, which we will specify after further proceedings 157 
to determine their most effective use. 158 

 This Maryland ratemaking treatment starkly contrasts with ComEd’s proposal in 159 

the current proceeding to treat the $7.2 million of Exelon/Constellation merger 160 

cost charged to ComEd in 2011 as an additional net cost that should be charged to 161 

Illinois ratepayers through the formula rate plan. 162 

 163 

Q. Are the costs incurred in 2011 “Transaction Costs” as defined in the Joint 164 

Proxy Statement? 165 

A. The Joint Proxy Statement at page 67, in explaining potential risks of the merger, 166 

states as follows concerning “Transaction Costs”: 167 

Transaction Costs – Substantial costs will be incurred in 168 
connection with the merger, including the costs of integrating the 169 
businesses of Exelon and Constellation and the transaction 170 
expenses arising from the merger.  171 

These costs are identified in the Joint Proxy Statement as being among the 172 

potential risks of the merger.  The Joint Proxy Statement’s definition of 173 

“Transaction Costs” would include the pre-merger consummation costs that were 174 

charged to ComEd in 2011. 175 

 176 

Q. When was the Exelon/Constellation merger consummated? 177 
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A. The Exelon/Constellation merger transaction was completed in March 2012.  All 178 

of the Exelon/Constellation merger costs charged to ComEd in 2011 were 179 

therefore before the consummation date of the Exelon/Constellation merger 180 

transaction. 181 

 182 

Q. What safeguards are in place to protect Illinois ratepayers from net 183 

additional costs that have resulted to-date from the Exelon/Constellation 184 

merger? 185 

A. Customers would have no safeguards if the $7.2 million Exelon/Constellation 186 

merger cost charged to ComEd in 2011 prior to the consummation of that merger 187 

are merely passed through and charged to Illinois ratepayers, as ComEd seeks in 188 

the current proceeding. 189 

 190 

Q. Should Exelon/Constellation shareholders, rather than ComEd’s captive 191 

Illinois ratepayers, absorb the Exelon/Constellation merger costs that were 192 

incurred in 2011 prior to the consummation of the merger? 193 

A. Yes.  Exelon and Constellation advised their shareholders that it was important 194 

for the shareholders to vote on the proposed merger for several reasons, including 195 

that the merger was “a strategic step to creation of shareholder value, [and that] 196 

the merger compared favorably to alternatives to the merger, including continuing 197 

to operate as a stand-alone entity.”5  Additionally, page 65 of the Joint Proxy 198 

                                                 

5 See, e.g., page 65 from the Joint Proxy Statement/Prospectus dated October 11, 2011, 
first mailed to the shareholders of Exelon and Constellation on or about October 12, 2011. 
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Statement6 concerning the proposed merger, also attributes the Exelon board of 199 

directors as making the following representations to shareholders concerning the 200 

impact on earnings, cash flow, and dividends: 201 

Earnings, Cash Flow, and Dividend Impact. The merger is 202 
expected to be accretive to earnings per share in the first full-year 203 
post-merger and to free cash flow in the first year post-merger, in 204 
each case after factoring in synergies, costs to achieve synergies 205 
and other one-time costs related to the merger.  Exelon’s annual 206 
dividend will be supported following completion of the merger by 207 
the expectation of consistent earnings as a result of the combined 208 
company’s improved business risk profile. 209 

Thus, Exelon and Constellation shareholders who voted for the merger 210 

presumably expect shareholder benefits to result.  It is therefore reasonable that 211 

the Exelon and Constellation shareholders bear all of the Exelon/Constellation 212 

merger-related cost that was incurred in 2011 prior to the consummation of the 213 

merger. 214 

 215 

Q. Is the Exelon/Constellation merger assured to produce synergy savings that 216 

will flow through to ComEd or ComEd’s ratepayers?  217 

A. No, it is not.  While ComEd has quantified projected savings, it has been clearly 218 

stated in the Joint Proxy Statement that no assurance can be given that any 219 

particular level of cost efficiencies will be achieved.  As one example of this, page 220 

65 of the Joint Proxy Statement states as follows concerning cost savings and 221 

efficiencies: 222 

                                                 

6 A copy of selected excerpts from the Joint Proxy Statement is in the current case record 
as AG/AARP Ex. 1.6 (attached to the direct testimony of AG/AARP witness Michael Brosch). 
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Cost Savings and Efficiencies.  The combined company will be in a 223 
position to expand its competitive energy business supported by a 224 
low cost base, operational efficiencies and investment in 225 
innovation, including expansion of renewable and green product 226 
and service offerings.  Management believes there are 227 
opportunities to optimize the combined company’s investment 228 
and liquidity needs in a capital intensive industry, and to 229 
realize operational efficiencies with an average run-rate of 230 
annual synergies in operation and maintenance expense 231 
projected at approximately $260 million beginning in 2013 232 
before costs to achieve.  Subsequent to announcement of the 233 
merger, run-rate synergies in operation and maintenance expense 234 
were projected at $310 million beginning in 2015 before costs to 235 
achieve, although no assurance can be given that any particular 236 
level of cost efficiencies will be achieved. 237 
(Emphasis supplied.) 238 

A similar warning is presented at pages 67-68 of the Joint Proxy Statement 239 

concerning the risks related to integration and personnel: 240 

Integration.  There are challenges inherent in the combination 241 
of two business enterprises of the size and scope of Exelon and 242 
Constellation, including the possibility the anticipated cost 243 
savings and synergies and other benefits sought to be obtained 244 
from the merger might not be achieved in the time frame 245 
contemplated or at all and the possibility that cost savings and 246 
synergies may not be able to be obtained across the combined 247 
nuclear business given Constellation’s partial ownership of its 248 
nuclear facilities. 249 

Personnel.  The potential for business uncertainty pending 250 
completion of the merger, including uncertainty regarding the level 251 
and impact of reductions in headcount as a means to achieve 252 
transaction-related synergies, could have an adverse impact on the 253 
ability to attract, retain and motivate key personnel until the 254 
merger is completed. 255 

(Emphasis supplied.) 256 

Thus, while shareholders have been told that opportunities for synergies and cost 257 

savings are expected, these statements were tempered by an acknowledgement 258 

that there is no assurance any particular level of cost efficiencies will be achieved. 259 

 260 
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Q. Please summarize your recommendation concerning 2011 261 

Exelon/Constellation merger costs. 262 

A. I recommend that the $7.2 million of merger costs be disallowed from ComEd’s 263 

2011 operating expenses.  These costs were incurred prior to the consummation of 264 

the Exelon/Constellation merger and should be borne by Exelon/Constellation 265 

shareholders for the reasons described in my direct testimony, herein, and the 266 

reasons described in AG/AARP witness Michael Brosch’s direct testimony.7     267 

Billing Determinants – Customer Growth Related to ComEd’s 2012 268 
Projected Plant Additions to Serve New Business 269 

Q. Please describe ComEd’s response to your adjustment to billing 270 

determinants. 271 

A. Mr. Fruehe disagrees with my recommendation to include estimated 2012 272 

customer growth in its billing determinants.  He states on page 22 of his rebuttal 273 

testimony that the recommendation is erroneously based on the Commission’s 274 

May 29, 2012 Final Order in Docket No. 11-0721.  He claims that the AG/AARP 275 

used 2010 information instead of 2011 information.  Mr. Fruehe is in error, 276 

however, as AG/AARP did use 2011 information, as stated repeatedly in both 277 

Docket No. 11-0721 and this case, Docket No. 12-0321.8 278 

 279 

                                                 

7 See, AG/AARP Ex. 1.0. 

8 See, ComEd Ex. 13.0, page 22. 
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Q. Why is it appropriate to adjust the billing determinants for customer 280 

growth? 281 

A. One of the components of the total of plant additions ComEd has estimated for 282 

2012 is for “New Business.”  Examples are equipment and line extensions to 283 

serve new residential or commercial development.  The “New Business” 284 

component of the 2012 plant in service additions, approximately $130.0 million, 285 

represents facilities to accommodate customer growth.  The Commission made 286 

the adjustment recommended by AG/AARP witness Effron for customer growth 287 

related to projected plant additions in its May 29, 2012 Final Order in Docket No. 288 

11-0721.  Making this adjustment is appropriate to match growth in the number of 289 

customers with the inclusion of projected plant additions to serve “New 290 

Business,” i.e., customer growth. Similar to Docket No. 11-0721, ComEd has 291 

included in its request in this proceeding projected plant additions for customer 292 

growth.  In summary, an adjustment to reflect New Business billing determinants 293 

to reflect customer growth applies to the current formula rate case as it applied in 294 

Docket No. 11-0721 because ComEd has included projected plant additions for 295 

New Business in the current case just as it did in Docket No. 11-0721.  It is 296 

similarly appropriate, therefore, to reflect customer growth in the billing 297 

determinants in the current case because ComEd’s projected plant additions for 298 

2012, which are included in rate base, include plant additions related to customer 299 

growth.   300 

 301 

Q. Does that conclude your rebuttal testimony? 302 
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A. Yes, it does.   303 


