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 1 

Q. Please state your name and business address. 1 

A. My name is David J. Effron.  My business address is 12 Pond Path, North Hampton, 2 

New Hampshire, 03862. 3 

 4 

Q. Have you previously submitted testimony in this docket? 5 

A. Yes.  I submitted direct testimony on July 17, 2012, marked as AG/AARP Exhibit 2.0.  6 

My qualifications and experience are included with my direct testimony. 7 

 8 

Q. What is the purpose of your rebuttal testimony? 9 

A. In this rebuttal testimony, I respond to the rebuttal testimony of Commonwealth Edison 10 

(“ComEd” or “the Company”) witness Fruehe. 11 

 12 

Q. Do you have schedules accompanying this rebuttal testimony? 13 

A. No.  The Company’s rebuttal has not caused me to change my position on any of the 14 

issues addressed in my direct testimony, and I am not modifying the quantification of 15 

any of my proposed adjustments to the Company’s rate base. 16 

 17 

1. Vacation Pay - ADIT 18 

Q. Mr. Fruehe asserts that you “have essentially imputed a deferred tax liability 19 

(which reduces rate base) related to the accrued vacation pay deferred debit 20 

when none exists.”  ComEd Ex. 13.0, at 6-7:113-124.  Is this an accurate 21 

description of your testimony? 22 
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A. No.  This is not the essence of my testimony, nor can anything that I said in my 23 

testimony be reasonably interpreted to imply what Mr. Fruehe asserts.  I have not 24 

“imputed a deferred tax liability” related to the accrued vacation pay.  Rather, what I 25 

have done is limit the deferred tax debit balance included in rate base to the amount 26 

that is consistent with the net accrued vacation pay that is deducted from the 27 

Company’s rate base. 28 

 29 

Q. Can you demonstrate how your approach results in a deferred tax debit balance 30 

that is consistent with the net accrued vacation pay deducted from the 31 

Company’s rate base? 32 

A. Yes. Referring to ComEd Ex. 10.3, WP 5, Page 6, it can be seen that the average 33 

jurisdictional balance of accrued vacation pay in 2011 was $46,027,000.
1
  The 34 

Company removes $20,741,000 of this balance (representing accrued vacation pay that 35 

has not been included in operating expenses and is not included in the plant that is 36 

either in rate base or accruing AFUDC) from the balance that is deducted from rate 37 

base.  This leaves a net balance of $25,286,000 that is deducted from rate base.  Against 38 

this rate base deduction for accrued vacation pay, the Company is proposing to include 39 

a deferred tax debit balance of $18,952,000 in rate base (ComEd Ex. 10.3, WP 5, Page 40 

6).  This might be appropriate if the Company’s combined state and federal income tax 41 

rate were 75%.  But the Company’s combined income tax rate isn’t 75%. 42 

  The combined state and federal income tax rate is 41.175%.    Thus, the ADIT 43 

debit balance consistent with the net balance of accrued vacation pay of $25,286,000 44 

deducted from rate base is $10,412,000 (41.175%*$25,286,000).  This is $8,540,000 45 

                                            
1
  A copy of that workpaper is attached as Exhibit 4.1. 
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less than the ADIT debit balance of $18,952,000 added to rate base by the Company.  46 

Therefore, the ADIT debit balance included in rate base by ComEd must be reduced by 47 

$8,540,000.  This is what is shown on Schedule DJE-1 accompanying my direct 48 

testimony, and this is what’s appropriate. 49 

 50 

Q. Is your method of calculating the deferred tax debit balance to be included in rate 51 

base consistent with the method employed by the Commission in Docket No. 11-52 

0721? 53 

A. Yes.  Appendix A, Page 7 accompanying the Order in Docket No. 11-0721 references 54 

ICC Staff Schedule 16.07R for the adjustments to rate base related to the accrued 55 

reserve for vacation pay and associated deferred taxes.  ICC Staff Schedule 16.07R 56 

shows the “ADIT on Reserve for Accrued Vacation per Staff” to be included in rate 57 

base as the product of the combined income tax rate and the balance of the operating 58 

reserve for accrued vacation pay that is deducted from rate base.
2
   That is precisely 59 

what I am proposing in the present case. 60 

  Mr. Fruehe claims that the deferred tax debit balance that he includes in rate 61 

base is “calculated in accordance with the Commission’s Final Order in Docket No. 62 

11-0721.”  ComEd Ex. 13.0, at 7:127-128.  However, in Docket No. 11-0721, the 63 

Commission did not eliminate the accrued vacation pay included in operating expenses 64 

from the rate base deduction for accrued vacation pay.  Mr. Fruehe is not proposing to 65 

include the product of the combined income tax rate and the rate base deduction for 66 

accrued vacation pay as the relevant deferred tax debit balance in rate base.  In that 67 

                                            
2
 A copy of Staff Exhibit 16.07R from Docket 11-0721 is attached as Exhibit 4.2 
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regard, his deferred tax debit balance is not calculated in accordance with the 68 

Commission’s Final Order in Docket No. 11-0721. 69 

 70 

2. Billing Determinants 71 

Q. Does Mr. Fruehe address your proposal to recognize growth in the number of 72 

customers consistent with the Company’s inclusion of post 2011 plant additions 73 

related to customer growth in rate base? 74 

A. Yes.  He states that I “rely on the Commission’s Final Order in ICC Docket No. 11-75 

0721” (ComEd Ex. 13.0, at 22:449) in proposing this adjustment.  It is true that I did 76 

cite the Commission’s Final Order in ICC Docket No. 11-0721 in my testimony on 77 

this matter.  However, the primary reason that I proposed this adjustment is that the 78 

Company included New Business plant additions in 2012 in its rate base, and the 79 

adjustment to the number of customers is necessary to match the billing determinants 80 

used in the determination of pro forma revenues (under both present and proposed 81 

rates) to the plant used to provide service included in rate base. 82 

 83 

Q. Does Mr. Fruehe agree with your proposed adjustment? 84 

A. No.  First, he claims that my proposed adjustment is not consistent with Section 16-85 

108.5(c)(4)(H) of EIMA.  Not being an attorney myself, I’ll leave the interpretation of 86 

EIMA to counsel.  However, I would note that based on its findings in Docket No. 87 

11-0721, the Commission’s interpretation of the relevant sections of the Act is not the 88 

same as Mr. Fruehe’s. 89 
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  Second, Mr. Fruehe claims that relying on advice of counsel, his 90 

“understanding is that the Commission’s decision in Docket 11-0721 was specific to 91 

the application of billing determinants for rates that went into effect in June, 2012.”  92 

ComEd Ex. 13.0, at 23:478-480.  Mr. Fruehe does not point to anything in the Final 93 

Order that forms the basis of this understanding, and as far as I can tell, there is no 94 

language in the Order that states that the finding there was limited to rates that went 95 

into effect in June, 2012. 96 

  Mr. Fruehe appears to imply that the Commission Final Order in Docket 11-97 

0721 meant something other than what it actually said.  I recommended an adjustment 98 

to billing determinants in Docket 11-0721 that was substantively the same as the 99 

adjustment that I am proposing now in circumstances that were substantively the 100 

same as in the present case.  As I stated in my direct testimony in the present case, in 101 

Docket 11-0721, the Commission found that:  “ComEd, in short, has not presented 102 

valid reasons for rejecting the AG/AARP proposal. The AG/AARP proposal is 103 

reasonable and it is approved. ComEd shall adjust its billing determinants 104 

accordingly.”  Order, May 29, 2012, at 75-76 105 

 106 

Q. Has Mr. Fruehe cited any distinguishing facts or circumstances in the present case 107 

that should cause the Commission to come to a conclusion that differs from 108 

conclusion in Docket No. 11-0721? 109 

A. No.  In Docket No. 11-0721, I presented testimony that if New Business plant additions 110 

subsequent to the historic year are included in rate base, then the additional customers 111 

being served by that plant should be reflected in the billing determinants used to design 112 
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the rates necessary to produce the required revenues.  That matching principle holds 113 

true in the present case.  In designing the rates to produce the approved revenue 114 

requirement, the billing determinants used to set rates should reflect the appropriate 115 

growth in the number of customers. 116 

 117 

Q. Does this conclude your rebuttal testimony? 118 

A. Yes. 119 

 120 


