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I. INTRODUCTION / SUMMARY 

 

Q.  Please state your name and business address.  1 

A. My name is Michael L. Brosch.  My business address is PO Box 481934, Kansas 2 

City, Missouri 64148-1934. 3 

 4 

Q. Have you prepared Direct Testimony that was previously filed in this 5 

proceeding? 6 

A. Yes.  My Direct Testimony and related exhibits were prepared on behalf of the 7 

People of the State of Illinois represented by the Attorney General, (“Attorney 8 

General” or “AG”) and AARP.     These documents were identified as AG/AARP 9 

Exhibits 1.0 through 1.9.  My qualifications and previous testimonies were 10 

summarized within AG/AARP Exhibits 1.1 and 1.2, respectively. 11 

Q. What is the purpose of your testimony in this docket? 12 

A. This Rebuttal Testimony is responsive to the rebuttal testimony and exhibits that 13 

were submitted by Messrs. Trpik and Jirovec on behalf of Commonwealth Edison 14 

Company (“ComEd” or “Company”) on August 14, 2012.  These ComEd rebuttal 15 

witnesses address the merger cost recovery issue that was raised in my prior Direct 16 

Testimony.  My Rebuttal Testimony responds to the arguments presented by 17 

ComEd in support of the rate recovery of merger expenses. 18 

Q. Please summarize the recommendations that are set forth in your testimony. 19 

A. I continue to recommend that the ComEd allocated share of Exelon/Constellation 20 

merger expenses should not be borne by ComEd’s ratepayers.  In addition to legal 21 

issues surrounding rate recovery of these costs that will be explained by counsel, I 22 

describe why the costs identified and discussed by ComEd’s rebuttal witnesses are 23 
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not costs to achieve merger synergies, but are instead costs incurred prior to the 24 

merger in order to facilitate integration of the Exelon and Constellation business 25 

units.  These are not “costs to achieve” merger savings and they should properly be 26 

viewed as ownership expenses that relate to parent company portfolio management 27 

activities not necessary for the operation of the ComEd distribution utility.   28 

Q. Do you have any changes to your recommendation? 29 

A. Yes.  After examining ComEd’s rebuttal testimony and more detailed information 30 

regarding the nature of the merger-related expenses, I have modified the AG/AARP 31 

merger cost adjustment to disallow the Exelon Business Services (“BSC”) incurred 32 

internal and Outside Services vendor charges that were allocated or assigned to 33 

ComEd in 2011, leaving all ComEd internal labor and benefit expenses that ComEd 34 

has identified as supportive of merger activities included within test year expenses.    35 

Q. What information have you relied upon in formulating your 36 

recommendations? 37 

A. I have relied upon ComEd’s rebuttal testimony and exhibits in this Docket.  I also 38 

have relied upon the Company’s responses to data requests submitted by Staff and 39 

the AG.  Additionally, I also rely upon my prior experience with regulation of 40 

public utilities over the past 33 years, including significant experience in Illinois 41 

and with alternative forms of regulation for public utilities.   42 

Q. ComEd has revised its revenue requirement calculations, as compared to its 43 

original filing in this docket, to correct a calculation error on Schedule FR A-1 44 

and to reflect certain other adjustments to rate base and operating income that 45 
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are described in Mr. Fruehe’s rebuttal.
1
  Have you examined the Company’s 46 

updated filing in sufficient detail to identify and develop all ratemaking 47 

adjustments that may be needed to determine just and reasonable rates for 48 

ComEd? 49 

A. No.  With available time and resources, Mr. Effron and I have attempted to verify 50 

the accuracy and completeness of the Company’s filing.  However, our work should 51 

be viewed as cumulative with any issues and adjustments raised by Staff and other 52 

parties because of the volume of information to be examined and the limited time 53 

available to respond to the Company’s voluminous filing. 54 

 55 

 56 

II. MERGER EXPENSES. 57 

Q. In your Direct Testimony, you proposed an adjustment to exclude 58 

approximately $7.1 million of test year merger expenses that was set forth in 59 

AG/AARP Exhibit 1.3.  Has the Company now provided a more detailed 60 

breakdown of the merger costs that were incurred in 2011? 61 

A. Yes.   Mr. Trpik states that the 2011 merger costs include approximately $400,000 62 

of ComEd internal employee costs, another $3.7 million of Exelon Business 63 

Services (“BSC”) allocated costs and about $3.1 million of external vendor costs.
2
  64 

ComEd Exhibit 14.2 provides a further breakdown on the departmental BSC and 65 

external vendor costs.  At pages 5 through 7 of his rebuttal, Mr. Trpik provides 66 

                                                 
1
  ComEd Ex. 13.0.  Revisions made by the Company include correction of the FR A-1 income tax 

gross-up calculation (lines 88-95), revisions to Cash Working Capital (lines 107-110, reduction of projected 

AMI plant additions and related depreciation (lines 150-155) correction of regulatory assets (lines 182-192) 
2
  ComEd Ex. 14.0, page 5, line 93. 
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additional descriptions of the activities performed and costs incurred, concluding 67 

with the statement at line 156, “The 2011 transition costs incurred to support the 68 

integration planning effort prepared Exelon and ComEd for the close of the merger 69 

and for the subsequent realization of the merger synergies.” 70 

Q In the event recovery of merger costs is determined to be legally permissible 71 

under formula ratemaking, should the adjustment you proposed in Direct 72 

Testimony be revised based upon the Company’s rebuttal evidence? 73 

A. Yes.  The adjustment proposed in my Direct Testimony should be reduced to 74 

exclude only the incremental BSC internal and Outside Services merger related 75 

costs that were allocated or assigned to ComEd in 2011.  ComEd Exhibit 14.2 76 

identifies these costs by BSC departmental activity and by vendor, indicating a total 77 

expense of $7,615,514, of which $6,831,877 is included in the 2011 asserted 78 

jurisdictional expenses.  These BSC internal and external vendor expenses have not 79 

been shown to be necessary and reasonable costs incurred for the operation of the 80 

distribution utility and should be disallowed because these costs were not incurred 81 

to “achieve” any specific merger savings within ComEd’s business.  Rather, these 82 

costs were incurred in connection with the assessment of the merger itself and 83 

Exelon’s decision whether to acquire Constellation. 84 

The revised ratemaking adjustment I propose at this time has been 85 

modified to no longer disallow the internal labor and benefit costs of ComEd 86 

employees that were assigned to work on preparation for merged operations.  These 87 

labor and benefit costs were not incremental expenses that would have been 88 

avoided by the Company in the absence of merger preparations.  In all likelihood, 89 

the ComEd departmental personnel involved in merger-related work would have 90 
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been assigned to other projects in 2011 had there not been merger-related work to 91 

perform. 92 

Q. Have you prepared a revised Merger Cost Adjustment calculation to update 93 

and replace AG/AARP Exhibit 1.3? 94 

A. Yes.  AG/AARP Exhibit 3.1 has been prepared to narrow the scope of the merger 95 

cost disallowance I propose, so as to exclude only the charges set forth in ComEd 96 

Exhibit 14.2, while leaving ComEd directly incurred expenses unadjusted.  The 97 

revised adjustment reduces jurisdictional expenses by $6,831,877. 98 

Q. Has your opinion changed regarding whether the merger-related Outside 99 

Services expenses that were incurred by ComEd in 2011 are necessary and 100 

reasonable costs that should be included in the revenue requirement? 101 

A. No.  As I indicated in my Direct Testimony, the costs that were incurred at BSC in 102 

2011 in support of the merger transaction between the Exelon and Constellation 103 

businesses were not related to or necessary or reasonable costs incurred to operate 104 

the regulated utility, but rather were parent company ownership costs incurred by 105 

Exelon to expand and manage its portfolio of businesses.   106 

Q. Has the Company achieved any merger savings in 2011 that could serve to 107 

justify rate recovery of incremental merger-related costs? 108 

A. No.  The merger transaction was not completed until March 12, 2012 and 109 

integration activities that could ultimately yield reduced staffing or other expense 110 

savings could only be implemented starting in 2012.  ComEd has provided only 111 

speculative estimates of potential future merger savings that may be achievable 112 

subsequent to completion of the merger, when actual integration of the business 113 

units could be commenced.  In contrast, the merger analysis and planning costs that 114 



 

 

 

6 

 

were incurred in 2011 were to facilitate and support the merger transaction and 115 

appear to be unrelated to any specific business integration activities that could 116 

actually achieve merger savings.   117 

Q. How does Mr. Trpik explain and attempt to justify the proposed inclusion of 118 

merger-related expenses within the asserted revenue requirement for ComEd? 119 

A. The Company’s position is summarized by Mr. Trpik as, “ComEd customers, 120 

therefore, have shared in the incurrence of the transition costs and will receive a 121 

portion of the synergy benefits resulting from the incurrence of these costs, in the 122 

form of lower utility O&M and capital costs.”
3
  Mr. Trpik also asserts that, “…the 123 

above-listed transition costs relate to ComEd’s delivery of service and will result in 124 

savings that will be reaped by ComEd customers.”
4
 125 

Q. Are the merger-related costs that were incurred by ComEd in 2011 reasonably 126 

considered costs to achieve merger savings for ComEd? 127 

A. No.  Mr. Jirovec’s description of merger-related activities and outside services costs 128 

that were incurred in 2011, prior to merger closing, were focused on preliminary 129 

planning and day one integration of the two previously separate businesses.  130 

Beyond general business integration planning efforts that took place in 2011, the 131 

Exelon entities did not know with certainty that there would be any merger.  Exelon 132 

management was clearly unable in 2011 to take action to commence realizing any 133 

merger synergies.   134 

                                                 
3
  Id. page 7, line 161. 

4
  Id. line 176. 
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Q. Does the discussion of 2011 merger-related activities and costs in the 135 

Company’s rebuttal evidence support a conclusion that these costs were not 136 

incurred to achieve merger savings? 137 

A. Yes.  The costs incurred in 2011 in connection with the merger were necessary to 138 

complete the merger transaction and continue business as usual operations, but not 139 

to achieve post-merger savings.  Consider the descriptions provided by Mr. Jirovec 140 

for work that was undertaken pre-merger in 2011, including: 141 

 Preparing the merged company to operate on the first day after the legal 142 

close (ability to pay employees and vendors). 143 

 Design the new organization structure (reporting responsibilities in the 144 

merged company) 145 

 Consolidate IT systems (ability to close the financial accounts and records to 146 

prepare year end and quarterly reports) 147 

 Identifying synergy initiatives.
5
 148 

Mr. Trpik also described the work of external vendors in his testimony, indicating a 149 

similar very preliminary planning effort that was underway in 2011, rather than any 150 

specific actions that could actually produce merger synergies.  Vendor functions in 151 

support of pre-merger activity were described as follows: 152 

 Booz & Company – served as an integration architect during pre-close 153 

integration planning, providing advice and counsel including establishing 154 

synergy savings targets. 155 

                                                 
5
  ComEd Ex. 15.0, lines 165-172. 
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 Scott Madden – provided guidance to identify pre-merger synergy 156 

initiative identification and disposition. 157 

 AT Kearney – provided “clean room” facilities for pre-merger information 158 

sharing between Exelon and Constellation. 159 

 Ernst & Young LLP – provided audit integration and merger risk 160 

assessments services. 161 

 Price Waterhouse Coopers LLP – provided Day 1 financial close 162 

accounting and tax support. 163 

 Deloitte Consulting LLP – provided income tax modeling to support 164 

Exelon’s tax organization. 165 

 Hypermedia Solutions – Providing support for Exelon’s “branding” 166 

 Accenture – Various merger integration support activities, including Day 1 167 

preparedness. 168 

From these descriptions, the pre-merger activities and costs that were incurred and 169 

allocated to ComEd in 2011 clearly have nothing to do with specific actions to 170 

achieve merger savings for ComEd and are more reasonably considered transaction 171 

planning and support costs rather than costs to achieve merger savings. 172 

Q. Was the synergies and costs-to-achieve study that was prepared by Booz & 173 

Company used to support the efforts of Exelon and Constellation to secure 174 

regulatory approval for the merger? 175 

A. Yes.  The study prepared by Booz & Company was filed with the Maryland Public 176 

Service Commission in support of the merger approval proceedings.
6
 177 

                                                 
6
    ComEd response to Data Request AG 7.03a.  Revised and updated calculations from this study were 

included in Mr. Jirovec’s table on page 5 of ComEd Ex. 15.0. 
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Q. How were the services provided by Hypermedia in 2011 used in support of the 178 

merger? 179 

A. Hypermedia Solutions was engaged with respect to corporate signage and identity 180 

changes in connection with the merger of Exelon Corporation and Constellation 181 

Energy.
7
  This corporate signage and identity change work was only required 182 

because of the merger transaction and ComEd’s signage and identity did not require 183 

rework in order to add the Constellation business entities into the Exelon 184 

consolidated group of companies. 185 

Q. What new evidence has ComEd submitted in an effort to support its estimates 186 

of potential future merger savings? 187 

A. ComEd witness, Mr. Jirovec, describes a process that started in early 2011 to 188 

develop an “initial assessment of potential merger synergies” with continuing 189 

analysis that was revised and refined to culminate in the table summary of “ComEd 190 

O&M and Capital Savings and Costs-to-Achieve” that appears at page 5 of ComEd 191 

Ex. 15.0. This table projects that ComEd is estimated to incur a total of $63 million 192 

of merger costs from 2011 through 2014 while eventually realizing anticipated run 193 

rate recurring cash savings by 2015 of $66 million per year.  ComEd Exhibit 15.2 is 194 

sponsored by Mr. Jirovec and provides a more detailed breakdown of the estimated 195 

ComEd share of gross merger O&M and capital expenditures savings, the estimated 196 

ComEd share of annual O&M and Capital transition costs and calculations of 197 

projected “Net O&M & Capital Savings” in each year 2011 through 2015 and 198 

cumulatively across these years. 199 

Q. How does Mr. Jirovec describe the “merger costs in this case”? 200 

                                                 
7
  ComEd response to Data Request AG 7.18. 
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A. Mr. Jirovec refers broadly to all merger costs that were incurred in 2011 as “costs to 201 

achieve” merger savings.  Presumably, this is because without a merger transaction 202 

there cannot be any opportunity to achieve merger savings.  At page 7 he states, “In 203 

this merger, costs-to-achieve are grouped within five broad categories: 1) 204 

Employee-related areas such as retention, separation and relocation; 2) Transaction 205 

costs related to third party advisors, investment bankers, and financing to secure 206 

deal approval from shareholders and regulatory authorities; 3) Information 207 

technology costs to integrate and rationalize systems; 4) Corporate costs such as 208 

communications, facilities, and  insurance, and; 5) Transition costs to integrate the 209 

two companies and enable the merger synergies. The costs-to-achieve are expected 210 

to decline rapidly over the first several years after close.”
8
 Only by broadly defining 211 

“costs-to-achieve” is ComEd able to rationalize rate recovery of expenses incurred 212 

in 2011 for a merger that was not completed until March of 2012. 213 

Q. Is Mr. Jirovec’s broad and inclusive characterization of all five categories of 214 

merger-related costs that he lists as “costs to achieve” merger savings 215 

reasonable? 216 

A. No.  I believe that the incremental costs incurred to evaluate, plan, negotiate and 217 

secure shareholder and regulatory approvals for a utility merger transaction; as well 218 

as initial efforts and costs to integrate the management and support systems so the 219 

merged businesses can function on day one are not “costs to achieve” merger 220 

savings.  Only after the merger has closed and specific actions can actually be taken 221 

to achieve merger savings, can the costs then incurred that are associated with 222 

employee severance, relocations, renegotiation of supply agreements, integration of 223 

                                                 
8
  ComEd Ex. 15.0, 7:153-156. 
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automated systems and adoption of best practices reasonably be characterized as 224 

“costs to achieve” merger savings. 225 

Q. Why do you disagree with ComEd’s characterization of 2011 merger-related 226 

costs as “costs to achieve merger savings” in the manner described by Messrs. 227 

Jirovec and Trpik? 228 

A. A more reasonable characterization of the activities and costs that were incurred in 229 

2011 would be transaction support costs.  While the Exelon companies were clearly 230 

incurring costs in 2011 to evaluate merger issues, preliminarily plan for post-merger 231 

operations and develop information to support merger negotiations and the required 232 

applications for regulatory approvals, it was far from certain that a merger with 233 

Constellation would be completed throughout the entirety of 2011.   Clearly no 234 

activities were undertaken or costs incurred to actually achieve merger savings in 235 

2011 for a transaction that had not yet received shareholder or regulatory approval 236 

or occurred.  Instead, the work done in 2011 was for the primary purpose of 237 

evaluating and addressing issues in support of completing the transaction. 238 

   The Agreement and Plan of Merger document governing the transaction 239 

was not finalized until April of 2011.  After the Agreement was finalized, 240 

completion of the merger then required approval by shareholders of Exelon and 241 

Constellation in special shareholders’ meetings that were not held until November 242 

of 2011.  In addition to shareholder approval, regulatory applications and approvals 243 

were required from the U.S. Department of Justice, the Federal Energy Regulatory 244 

Commission, the Nuclear Regulatory Commission, the Maryland Public Service 245 

Commission, the New York State Public Service Commission, and the Public 246 
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Utility Commission of Texas.
9
  Approvals by the Maryland PSC, FERC and the 247 

NRC were not received until February of 2012 and the transaction was not 248 

completed until March 12, 2012. 249 

Q. Has ComEd conceded that transaction costs that were incurred in connection 250 

with the merger should not be included in the Company’s revenue 251 

requirement? 252 

A. Yes.   At page 5 of his rebuttal, Mr. Trpik states, “Transaction costs of the merger 253 

(e.g., regulatory and compliance costs, credit facilities costs, consent fees, and 254 

attorneys and bankers fees) were held at the Exelon Corporate level and were not 255 

charged to ComEd. In fact, as ComEd witness Mr. Jirovec states in his testimony, 256 

out of five categories of costs, only transitional costs – a small fraction of the total 257 

Exelon merger-related expenses incurred in 2011 – were allocated to ComEd.” 258 

Q. In your Direct Testimony, you explained the lack of any certainty that large 259 

utility mergers will ultimately produce net merger savings for ratepayers.
10

   260 

Would the more restrictive definition of recoverable “costs to achieve” merger 261 

savings, as discussed in your testimony, serve to improve the chances that 262 

realized merger savings will ultimately be adequate to fully offset merger costs 263 

being charged to ratepayers? 264 

A. Yes.  The more restrictive definition of recoverable merger costs that I propose will 265 

reduce the merger-related risks being absorbed by ratepayers and improve the 266 

chances that the Exelon/Constellation merger will ultimately produce net benefits 267 

                                                 
9
  Exelon/Constellation Notice of Special Meeting and Merger Joint Proxy dated October 11, 2011, 

page 150.  Document is available at: http://pbadupws.nrc.gov/docs/ML1130/ML11305A027.pdf 

 
10

  AG/AARP Exhibit 1.0, page 11:298-335. 

http://pbadupws.nrc.gov/docs/ML1130/ML11305A027.pdf
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(savings in excess of costs) for ComEd that will be reflected in future formula rate 268 

levels. 269 

Q. Has ComEd made any commitments to  provide any specific merger cost 270 

savings or other benefits to customers that would serve to ensure that Illinois 271 

ratepayers are not harmed by difficulties in achieving merger synergies or 272 

higher than expected merger integration costs? 273 

A. No.  Unlike in Maryland where Baltimore Gas & Electric residential customers 274 

received a $100 bill credit and funding of energy efficiency and low income 275 

assistance programs to ensure their participation in merger benefits,
11

 ComEd has 276 

proposed that its Illinois customers bear the allocated costs and risks of merger 277 

integration immediately and continuously through formula ratemaking, with an 278 

expectation but no assurance that merger savings and benefits will ultimately be 279 

realized that may offset such costs. 280 

Q. In the event the Commission approves rate recovery of merger-related 281 

expenses within the ComEd revenue requirement in 2011, do you have any 282 

recommendations regarding the treatment of merger costs and savings in 283 

future formula rate filings? 284 

A. Yes.  In future formula rate filings, ComEd should be required to make a showing of 285 

achieved, known and measurable merger savings as a condition to any future rate 286 

recovery of so-called “costs-to-achieve” merger savings.  In the event programmatic 287 

cost reductions programs are implemented, such as employee severance, relocation, 288 

retention or expensed information systems conversions, the cumulative costs of such 289 

programs, if in excess of $10 million, should be subject to deferral and amortization 290 

                                                 
11

  AG/AARP Exhibit 1.0, page 10:254-283. 
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over five years under 220 ILCS 5/16-108.5(c)(4)(F) so as to better match program 291 

costs with the periods in which as corresponding savings are realized. 292 

Q.  Does this conclude your testimony at this time? 293 

A.  Yes. 294 


