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 In accordance with the procedural schedule established by the Administrative Law Judge 

(“ALJ”) at the July 31, 2012 prehearing conference, Consolidated Communications Enterprise 

Services, Inc., d/b/a Consolidated Communications Public Services and d/b/a Consolidated 

Communications Network Services (“Consolidated”), submits this reply memorandum in support 

of its Verified Petition for Declaratory Ruling (“Petition”).  Consolidated is replying to the 

Response to Verified Petition for Declaratory Ruling filed by Securus Technologies, Inc. 

(“Securus Response”)1 and to the Response of the Staff of the Illinois Commerce Commission to 

the Verified Petition for Declaratory Ruling (“Staff Response”). 

I. Consolidated’s Reply to Securus Response 

 Securus asserts that the Petition should be dismissed for three reasons: (1) Consolidated 

has filed a lawsuit in the Circuit Court of Sangamon County seeking the same relief (Securus 
                                                 
1 Securus has made several attempts to submit its Response.  It was originally submitted as a 
letter to the ALJ on July 30, 2012, which the ALJ treated as an ex parte submission.  It was next 
submitted on August 23, 2012, one day after the due date specified by the ALJ at the July 31, 
2012 prehearing conference, but was not posted on e-docket, apparently because Securus had not 
filed a petition to intervene in this docket. Finally, it was submitted as Attachment B to Securus’ 
Petition to Intervene filed on August 30, 2012.  As of the date of filing this Reply, only Securus’ 
Petition to Intervene has been posted on e-docket.  Securus has represented that the text of all 
three submissions is the same. 
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Response ¶¶2-5); (2) the Commission has already ruled on the issue on which Consolidated 

requests a declaratory ruling (id. ¶¶6-7); and (3) Consolidated is not an “affected person” with 

standing to request the declaratory ruling (id. ¶¶8-9).  None of Securus’ arguments warrant 

dismissing the Petition nor, more importantly, do they show that the declaratory ruling requested 

by Consolidated should not be granted. 

 As to Securus’ first argument, Consolidated has filed a lawsuit to enjoin the Illinois 

Department of Central Management Services (“IDCMS”) from awarding a recently-bid Inmate 

Collect Calling Contract for certain corrections facilities of the Illinois Department of Corrections 

(“IDOC”) to Securus.2  Consolidated’s Amended Complaint, filed August 28, 2012, alleges 

numerous flaws in Securus’ bid proposal and therefore in IDCMS’s determination of Securus as 

the winning bidder, including that the rates Securus proposes to charge members of the public 

who receive and must pay for calls from inmates exceed the capped rates established by the 

Commission pursuant to 83 Ill. Adm. Code §770.40(c) and (e).  Consolidated filed an injunction 

action in Circuit Court to preserve the status quo (i.e., that Consolidated is the incumbent 

provider of Inmate Collect Calling services at the IDOC corrections facilities that were the 

subject of the bid process) pending resolution of the underlying questions concerning the validity 

of Securus’ bid and of awarding the new contract to Securus.3  Consolidated has continued to 

provide Inmate Collect Calling services for the correctional facilities pending the lawsuit.   

 In any event, Securus’ argument that Consolidated’s Petition failed to provide a full 

disclosure of the requester’s interest in accordance with 83 Ill. Adm. Code §200.220(b)(1) is 

without merit. The provisions of 83 Ill. Adm. Code §200.200(b)(1) are intended to provide the 

                                                 
2 Case No. 2012MR000556 in the Circuit Court of Sangamon County. 

3 As stated in Petition ¶4, Consolidated currently provides calling services accessible by inmates 
of IDOC corrections facilities so that inmates can communicate with members of the public. 
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Commission with sufficient information to determine that the requester is entitled to request and 

receive a declaratory ruling on, and has a direct interest in the resolution of, the question 

presented, rather than simply presenting an abstract question that is not grounded in an actual 

controversy or uncertainty that is impacting the requester.  Here, the underlying controversy that 

prompted Consolidated to file its Petition was the award of the Inmate Collect Calling Contract to 

a bidder (Securus) who bid operator service rates higher than the maximum rates established 

pursuant to 83 Ill. Adm. Code §770.40(c), rather than to Consolidated who bid rates within the 

rate caps established by the Commission under Code Part 770, and the determination by the Chief 

Procurement Officer (“CPO”) of IDCMS that the excessive rates in Securus’ bid were not in 

violation of the Commission’s regulations.  These facts were fully disclosed in ¶14 of the 

Petition.4  The Petition provided “a complete statement of the facts and grounds prompting the 

request, including a full disclosure of the requester’s interest; a clear, concise statement of the 

controversy or uncertainty that is the subject of the request; the requester’s proposed resolution of 

that controversy and uncertainty; and citation to any statutes, rules, orders or other authorities 

involved.”  83 Ill. Adm. Code §200.220(b)(1).  Additionally, to the extent the existence of the 

circuit court litigation is relevant to the Commission’s resolution of the question presented by the 

Petition – and both Consolidated and Staff submit that it is not5 – the litigation has now been fully 

disclosed to the Commission. 

 Finally with respect to Securus’ first argument, Consolidated points out that in his 

                                                 
4 Consolidated also has an interest in a determination as to whether it is subject to the standards 
of service and the rate cap provisions in 83 Ill. Adm. Code §770.20(a), 770.40(c) and 770.40(e) 
in the provision of similar calling services to other jails and corrections facilities and for 
purposes of future bids on IDOC contracts.  Petition ¶15. 

5 Staff states in its Response that “Staff finds that the litigation in Springfield is entirely 
immaterial to the issues the Petition raises here.”  Staff response at 8 note 1. 
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decision on Consolidated’s bid protest, the IDCMS CPO, in addressing the issue of whether the 

Inmate Collect Calling services are “operator services” under the Commission’s regulations, 

stated:  

Because of this conundrum an inquiry was made to the Commission’s General 
Counsel’s office.  Mr. Conrad S. Rubinkowski of the Commission’s General 
Counsel’s Office made clear the opinion of any single employee should not be 
construed as the opinion of the Commission.  Mr. Rubinkowski explained there is 
a formal mechanism called a declaratory ruling which allows the Commission to 
issue opinions as to the applicability of its rules.6 
 

In filing its Petition for Declaratory Ruling, Consolidated was using the appropriate procedural 

vehicle, as identified by the Commission’s Office of General Counsel to the IDCMS, for 

determining whether the operator service provisions of §770.20 and §770.40(c) and (e) are 

applicable to the Inmate Collect Calling services.  As the IDCMS CPO stated in his decision, 

“The key inquiry here is whether the services at issue fall within the regulatory jurisdiction of the 

Illinois Commerce Commission.  If they do, and they are not otherwise exempt, then the 

restrictions of Section 770 apply and the award must be rescinded.”  

 With respect to Securus’ second argument, Consolidated is well aware of the 

Commission’s prior orders in Infinity Networks, Inc. d/b/a Infinity North America Networks, Inc., 

Docket 05-0249 (Oct. 19, 2005) and Inmate Communications Corporation, Docket 96-0131 

(June 5, 1996), cited by Securus, and Consolidated discussed these orders in the Petition.  

Petition ¶¶9-10.  The point of the Petition is to ask the Commission to revisit, based on a full 

consideration of the nature of the operator services being furnished by the service provider to the 

public in connection with Inmate Collect Calling services and the relevant regulatory and policy 

concerns, its statement in the Inmate Communications that “the Commission considers operator 

services associated with the provision of non-public telephones in correctional institutions to be 
                                                 
6 A copy of the IDCMS CPO’s written decision was provided as Attachment 1 to the Petition. 
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exempt from the operator service requirements of 83 Ill. Adm. Code 770.”  Petition ¶¶10-13.  

Securus does not dispute that Commission orders are not res judicata and that the Commission is 

free to reach a different result in a subsequent case that it reached in an earlier case, even if the 

same set of issues is involved.7   Staff, on the other hand, agrees that prior Commission orders 

are not res judicata and that the Commission is free to reach a different result in a subsequent 

case, even if the same issues are involved, if it provides a rational reason for reaching the 

different result.  Staff Response at 10-11.  Staff, like Consolidated, urges the Commission to 

reach a different result that that indicated by the Inmate Communications order.8  Id. at 9-13. 

 Further, as Consolidated pointed out in its Petition, the Infinity Networks order cited by 

Securus is not on point to the question on which Consolidated seeks a declaratory ruling.  In 

Infinity Networks, the Commission stated that an entity providing payphone services to inmates 

in a restricted area of a corrections facility would not be considered a “telecommunications 

carrier” under §13-202 of the Public Utilities Act (“PUA”), 220 ILCS 5/13-202 and would not be 

granted a certificate of service authority solely for the provision of payphone services to inmates, 

because the payphones located in restricted areas of a corrections facility are not available to the 

public.  This ruling, however, does not reach the ruling requested by Consolidated in its Petition, 

namely, that persons or entities providing the services described in ¶4 of the Petition are 

“providing operator services” and therefore are “operator service providers” for purposes of PUA 

                                                 
7 Petition ¶11, citing Citizens Utility Board v. Commerce Commission, 166 Ill.2d 111, 125, 651 
N.E.2d 1089 (1995); Mississippi River Fuel Corp. v. Commerce Commission, 1 Ill.2d 509, 513, 
116 N.E.2d 394 (1953); Lakehead Pipeline Co. v. Commerce Commission, 296 Ill.App.3d 942, 
956, 696 N.E.2d 345 (3d Dist. 1998). 

8 Staff, in fact, states that the statements in the Inmate Communications order relied on by 
Securus were mere dicta and that Inmate Communications did not address the question presented 
by the Petition for Declaratory Ruling. Staff Response at 10-11 (discussing Inmate 
Communications and concluding that “This issue has not been addressed by the Commission”).  
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§13-901 and 83 Ill. Adm. Code Part 770, including the service standards and rate limitations in 

§770.20 and §770.40(c) and (e), even if such persons and entities are not, in providing such 

services, “telecommunications carriers” as defined in PUA §13-202.  Both PUA §13-901(a) and 

83 Ill. Adm. Code §770.10 define “operator service provider” as “every telecommunications 

carrier that provides operator services or any other person or entity that the Commission 

determines is providing operator services” (emphasis added).  Thus, an entity providing the 

services described in the Petition can be an “operator service provider” and subject to 83 Ill. 

Adm. Code §770.20 and §770.40(c) and (e) even though it is not a “telecommunications carrier.” 

 Securus’ third argument is that Consolidated is not an “affected person” under 83 Ill. 

Adm. Code §200.220(a) because the bidding for the IDCMS inmate calling services contract is 

finished and IDCMS issued a notice of intent to award the contract to Securus.  Securus 

Response ¶8.  However, as Securus itself brought to the Commission’s attention, the contract 

award is in litigation and thus not final.  Moreover, as noted above, the IDCMS Chief 

Procurement Officer, in his decision, recounted the advice of the Commission Office of General 

Counsel that the appropriate procedure for determining the applicability of a Commission 

regulation is by a request for declaratory ruling, and stated that if the services under the contract 

are subject to Code Part 770, “the award must be rescinded.”9  Petition Attachment A at 3.  

 Further, the Petition stated additional reasons (which Securus ignores), apart from the 

                                                 
9 As reported in the IDCMS CPO’s written decision, the Commission’s Office of General 
Counsel did not advise the CPO that the Inmate Communications and Infinity Networks orders 
controlled whether the services in question are “operator services” and subject to Code Part 770.  
The Office of General Counsel only advised the CPO that the appropriate procedure for 
resolving the issue is through a petition for declaratory ruling.  The determination that the Inmate 
Communications and Infinity Networks orders dictated that the services in question are not 
subject to Code Part 770 was solely the decision of the IDCMS CPO.  However, determinations 
as to the applicability of the Commission’s statutory provisions, regulations and prior orders 
should be made by the Commission, not by employees of other State agencies. 



7 
 

specific IDOC contract currently under consideration, why Consolidated needs the question of 

applicability of Code Part 770 to these types of services to be resolved.  Petition ¶15.  Staff 

agrees that, “as the Petition describes in detail,” Consolidated is an “affected person” under the 

Commission’s rules.  Staff Response at 8 note 1. 

 What is much more noteworthy about Securus’ Response than its hyper-technical and 

meritless arguments is that it does not contest any of the salient, substantive facts on which the 

Petition is based.  Securus does not contest or take issue with any aspect of the descriptions of 

the services in question in ¶¶4, 12 and 13 of the Petition:   

▪ Securus does not dispute that the purpose of the services is to enable members of the 
general public, such as family members, friends and legal counsel, to communicate 
with inmates.  (Petition ¶4.) 

▪ Securus does not dispute that providing the services involves providing operator 
assistance via an automated operating platform.  (Petition ¶4.) 

▪ Securus does not dispute that the call between the inmate and the member of the 
public is not connected until the member of the public enters appropriate codes 
signifying that the member of the public is accepting responsibility to pay for the 
charges for the call, including the operator services surcharge.10  (Petition ¶4.) 

▪ Securus does not dispute that to the member of the public who pays for the collect 
call, the call is functionally identical to any collect call that such person might accept 
from a public payphone or other location.  (Petition ¶4.) 

▪ Securus does not dispute that the operator services that are provided as part of the 
inmate calling services are provided to members of the general public who are located 
outside of the corrections facility.  (Petition ¶12.) 

▪ Securus does not dispute that there is only one provider of inmate calling services at 
each IDOC corrections facility and therefore neither the inmates nor the members of 

                                                 
10 The Petition ¶4 states that the equipment used by Consolidated to provide inmate calling 
services “and, to the best of Consolidated’s knowledge, the equipment used by all other 
providers of such services,” does not make a connection between the telephone used by the 
inmate and the telephone used by the member of the public until the member of the public has 
entered the appropriate codes to indicate that he or she is accepting responsibility to pay for the 
call.  Securus does not deny that it plans to provide the inmate calling services in the same 
manner as described in ¶4 of the Petition. 
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the general public who engage in telephone calls with inmates have the opportunity to 
“shop” among potential providers of the service – i.e., that the service is a monopoly 
and the members of the general public who are its customers, and must pay for the 
service, are captive customers with no service options.  (Petition ¶13.) 

 Securus does not even specifically dispute that, as a policy matter, the members of the 

public who pay for the calls provided via the inmate calling services should receive the customer 

protections of the Commission’s regulation on Operator Services just like other members of the 

public who use and are charged for operator services in connection with calls (Petition ¶12); or 

that similar conditions apply to the inmate calling services that support the imposition of 

maximum rates for operator services charges generally, namely, that the users of the services do 

not have a choice of providers and have no competitive options.  (Petition ¶¶12-13.)  Securus’ 

only response to these points is that in the 1996 Inmate Communications order, the Commission 

previously ruled on the rate issue presented by the Petition.  (Securus Response ¶7.)  And even in 

making that argument, Securus focuses on the fact that “prisoners are not members of the public” 

(ignoring that it is the members of the public who are on the other end of the call and must pay 

for it who should receive the protection of the rate caps on operator services) and that inmate-

only providers are not “telecommunications carriers” within the meaning of PUA §13-202 

(ignoring that, under the express text of PUA §13-901 and 83 Ill. Admin. Code §770.10, an 

entity can be an “operator service provider” and subject to the requirements of §770.20 and 

§770.40(c) and (e) even though it is not a “telecommunications carrier”).   

 In short, Securus does not contest any of the facts and policy arguments presented by 

Consolidated (and subsequently by Staff) as to why providers of the inmate calling services 

described in ¶4 of the Petition are operator service providers and should be subject to the 

requirements of §770.20 and §770.40(c) and (e).  Nor does Securus present any additional facts 

or policy arguments that would support a conclusion that providers of the inmate calling services 
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should not be subject to the requirements of §770.20 and §770.40(c) and (e).   

II. Consolidated’s Reply to Staff Response 

 Staff states that it agrees with and supports the Petition in its entirety, and that Staff does 

not take issue with anything in the Petition. (Staff Response at 8.)  Consolidated in turn agrees 

with the Staff Response in its entirety.  Staff has thoroughly and accurately described the 

relevant underlying facts concerning the inmate calling services in question, the applicable 

provisions of the PUA and the Commission’s regulations, and the relevant economic, regulatory 

and policy concerns.  Staff has properly focused on the fact that although inmates can only 

access the calling services in restricted areas controlled by IDOC, it is the members of the 

general public with whom the inmates communicate, and who are responsible for accepting 

responsibility for and paying for the charges for the calls, who should receive the same 

regulatory protections as to other members of the public who must use and pay for operator 

services in situations in which they have no competitive choices.  Staff Response at 9-12.  Staff 

concludes that “the general public, which is responsible for paying the charges associated with 

the termination of calls from the correctional institutions, should be protected by the maximum 

rates and charges authorized by this Commission.”  Staff Response at 8. 

 Staff has also pointed out an additional reason (not cited in Consolidated’s Petition) why 

the 1996 Inmate Communications order should not be treated as controlling the question 

presented by the Petition:  the only question actually presented to the Commission in that case 

was whether the applicant should be granted a waiver of provisions of Part 770 in connection 

with its application for certificate of service authority as a telecommunications carrier, the waiver 

was not needed because for this purpose the applicant was not a “telecommunications carrier,” 

and thus the statement in the order that the Commission considered operator services associated 
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with the provision of non-public telephones in corrections facilities to be exempt from Part 770, 

was mere dicta.  Staff Response at 10-11.  In any event, as pointed out in Consolidated’s 

Petition, the statement in the 1996 Inmate Communications order was not accompanied by any 

discussion or consideration of the facts underlying the services – including that the operator 

services provided as part of the inmate calling services are “monopoly” services that are used 

and paid for by members of the general public – or of the regulatory and policy considerations 

that in the instant case have been presented to the Commission by the Petition and the Staff 

Response.  

 Staff also correctly points out that the PUA and Code Part 770, by their terms, 

contemplate that these operator services will be regulated by the Commission.  If the 

Commission, in adopting Code Part 770, had intended that this regulation would not apply at all 

to operator services provided in connection with inmate calling services, then the Commission 

would not have found it necessary to include within Part 770 provisions explicitly excluding 

corrections facilities from certain (but not all) of the requirements of the regulation.  Staff 

Response at 7 and 11-12. 

III. Conclusion 

 For the reasons set forth in Consolidated’s Petition for Declaratory Review, the Staff 

Response, and this Reply Brief, Consolidated Communications Enterprise Services, Inc., 

respectfully requests the Commission to grant its Petition and to issue a declaratory ruling that a 

person or entity providing telephone calling services for inmates of IDOC corrections facilities 

that include “operator services” (as defined in PUA §13-901(a)(3) and 83 Ill. Adm. Code 

§770.10) as described in paragraph 4 of Consolidated’s Petition, is an “operator services 

provider” under PUA §13-901(a)(1) and 83 Ill. Adm. Code §770.10 and is therefore subject to 
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