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Now come the Citizens Utility Board (“CUB”), by its attorneys, and the City of Chicago 

(“City”), by Corporation Counsel, Stephen Patton, pursuant to Rules of Practice of the Illinois 

Commerce Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code Part 200.830, 83 Ill. 

Admin. Code § 200.830, and pursuant to the briefing schedule established by the Administrative 

Law Judges (“ALJs”), to hereby file this Brief on Exceptions on Rehearing in the above 

captioned proceeding.   

I. INTRODUCTION 

The Commission has just three issues before it on rehearing in the above-captioned 

matter, the initial rate-setting proceeding under a new formula rate scheme under which 

Commonwealth Edison Company (“ComEd” or the “Company”) elected to participate, pursuant 

to 220 ILCS 5/16-108.5 of the Public Utilities Act (the “Act”).  The three issues are (1) pension 

asset; (2) use of average test year rate base for measuring the formula rate revenue requirement; 

and (3) the interest rate that should be applied on under- and over-collected reconciliation 

balances.  CUB-City’s testimony and briefs in this matter addressed only the second and third 

issues.  Like the Commission’s final Order in this docket, the Proposed Order on Rehearing (“PO 

on Reh’g”) correctly concludes that average rate base should be used as the basis of determining 
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the formula rate revenue requirement and reconciliation.  PO on Reh’g at 15-17.  Thus, CUB-

City do not take exception to that finding. 

In its May 29, 2012 Final Order in this docket, the Commission agreed with the Illinois 

Commerce Commission Staff (“Staff”), CUB, the City, the Illinois Industrial Energy Consumers 

(“IIEC”), and the People of the State of Illinois by Attorney General, Lisa Madigan and AARP 

(“AG-AARP”), and found that the Company’s weighted average cost of capital (“WACC”) was 

not appropriate to apply to under- or over-collected reconciliation balances because “using the 

WACC as ComEd proposes would treat the reconciliation amount like a rate base investment 

rather than a reconciling item.”  May 29th Order at 166.  Instead, the Commission determined 

that a hybrid debt-based interest rate should apply as the carrying cost rate for ComEd’s formula 

rate plan reconciling balances.  Id.  The Proposed Order on Rehearing, however, reverses this 

ruling and accepts ComEd’s previously-rejected contention that its WACC is the proper cost to 

apply to reconciliation balances.  PO on Reh’g at 29.  CUB-City take exception to requiring 

ComEd’s ratepayers to pay a carrying cost rate based on ComEd’s WACC on under-collected 

reconciling balances.1   

The new Section 16-108.5, titled the Energy Infrastructure Modernization Act (“EIMA”), 

(Public Act 97-0616, as modified by Public Act 97-0646), does not diminish the Commission’s 

authority—and duty—to set rates that are just and reasonable and are based on prudently-

incurred costs.  Although EIMA represents a significant change in the way electric utility rates 

are set, the Commission is still required to ensure that delivery service rates for electricity are 

just and reasonable, and that utility investments are prudently made.  220 ILCS 5/16-108.5(c)(6).  

                                                 

1 CUB-City do not object to applying the utility’s WACC to over-collected reconciling balances, and, 
indeed, believes that is necessary in order to protect ratepayers and to encourage accurate forecasts and projections 
from the utility. 
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The EIMA does not change the ICC’s role in “effectively and comprehensively” requiring 

ComEd to provide “adequate, efficient, reliable, environmentally safe and least-cost public utility 

services.”  220 ILCS 5/102.  The new parts of the Act reinforce the existing evaluation lodestars 

of “prudence” and “reasonableness.”  The Proposed Order on Rehearing’s conclusion regarding 

the interest rate to apply to future under-collected reconciliation balances, however, errs as a 

matter of law and must be reversed by the Commission.  Additionally, the Proposed Order on 

Rehearing declines to address the significant “net of tax” issue addressed by CUB witness Smith, 

AG witness Brosch, and endorsed by Staff, because it deems the issue “outside of the scope of 

the application for rehearing.”  PO on Reh’g at 29.  CUB-City take exception to this finding, and 

believe this issue must be addressed and resolved, because the carrying cost “net of tax” issue is 

inextricably intertwined with the issues surrounding the interest rate or carrying cost that is 

applicable to the reconciliation balance.   

II. EXCEPTIONS 

A. EXCEPTION # 1:  THE PROPOSED ORDER ERRS IN APPROVING THE 

COMPANY’S WACC AS THE INTEREST RATE TO APPLY TO UNDER-
COLLECTED RECONCILIATION BALANCES 

The Proposed Order errs in concluding that “the WACC is the appropriate interest rate to 

apply to under-recovered reconciliation balances.”  Id.  This determination overturns the 

Commission’s decision in its May 29th Order, which rejected applying a utility’s weighted 

average cost of capital to the formula rate reconciliation balance.  On rehearing, as in the initial 

phase of this proceeding, CUB-City, Staff, IIEC, and AG-AARP all agree that it is inappropriate 

to apply the Company’s WACC to an under-collected reconciliation balance as this 

misrepresents the carrying costs associated with the short-term nature of an under-collected 
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reconciliation balance.  See CUB-City Init. Br. on Reh’g at 35; IIEC Rev. Init. Br. on Reh’g at 

70; AG-AARP Init. Br. on Reh’g at 82; Staff Init. Br. on Reh’g at 58.
2
 

The Proposed Order on Rehearing’s determination that WACC should be applied to all 

reconciliation balances, including under-collected balances, is contrary to the plain language of 

EIMA.  The General Assembly rationally provided only for “interest” on the reconciliation 

balance:  “Any over-collection or under-collection indicated by such reconciliation shall be 

reflected as a credit against, or recovered as an additional charge to, respectively, with interest, 

the charges for the applicable rate year.”  220 ILCS 5/16-108.5(d)(1) (emphasis supplied).  If the 

General Assembly intended for the term “interest” to mean an additional “investment return” to 

shareholders on an under-collected reconciliation balance, it would have explicitly stated such.  

Belleville v. Gregory, 15 Ill. 20, 26 (1853) (“the law alone can speak the legislative will”).  In 

fact, EIMA explicitly uses the term “investment return” with regard to pension assets in Section 

108.5(c)(4)(D) of the PUA.  If the General Assembly had intended to provide utilities with an 

investment return on reconciliation balances, it would have used the term “investment return” as 

it did with respect to pension assets.  The plain language of EIMA, therefore, indicates that the 

General Assembly never intended for utilities to receive an equity return on any under-recovered 

balance – only interest.   

1. The Proposed Order on Rehearing Is Wrong that WACC Is “By Definition” 
ComEd’s Time Value of Money 

 
The notion that ComEd should be rewarded with an equity return on any under-recovery 

is based on the false premise that ComEd is entitled to much more than simply the cost of money 

                                                 

2 CUB-City’s position on the carrying cost that is applied to over-collected reconciling balances differs 
from these other parties in that CUB-City support use of the utility’s WACC on over-collected balances, whereas 
these other parties advocate a hybrid debt-only based carrying cost rate for both under- and over-collected 
reconciliation balances.  CUB-City’s position for applying the higher WACC to over-collected balances was 
explained in its filed testimony and briefs, and, for convenience is briefly stated herein supra. 
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for the difference between the projected and actual costs from one 12-month period.  The 

potential reconciliation amount will not be known until the review of the actual data for the 

revenue requirement is presented, and will be set for recovery for the next annual rate year.  This 

represents a short-term obligation.  Awarding ComEd with an equity return on a temporary, 

incremental balance that it could reasonably finance with low-cost debt sources would result in 

an excessive interest rate that does not represent the actual cost of incremental new capital 

needed for the short period of time that the reconciliation amount will be outstanding.   

The short-term nature of ComEd’s incremental financing and collection period for an 

under-collected reconciliation balance is critical to recognize, because the balance is temporary 

and could be addressed with incremental and temporary short-term debt.  This additional short-

term debt is not currently reflected in ComEd’s capital structure, and would not be reflected in 

ComEd’s capital structure, since it would be dedicated to financing incremental under-collected 

reconciliation balances, similar to how some of a utility’s short-term debt is dedicated to 

financing construction work in progress (“CWIP”).  The portion of short-term debt used to 

finance CWIP, for example, is excluded from the utility’s capital structure for revenue 

requirement purposes.  

The Proposed Order on Rehearing is wrong in claiming that the suggestion of all parties, 

save ComEd, that the under-recovered short-term reconciliation balance can be financed – at 

least in part – with short-term debt is based on the “assumption that it is possible to trace capital 

from source to use.”  PO on Reh’g at 29.  Incremental financing that is specifically used for a 

purpose, such as temporarily financing construction, is recognized in the Uniform System of 

Accounts for Electric Utilities prescribed by FERC, which ComEd follows, and the practice of 

identifying short-term debt financing first for construction projects, and then as a general source 
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of financing utility rate base has also been a common and long-standing practice of this 

Commission.  Section 285.4020 of the Commission’s rules provides guidance on how to 

determine amounts of utility short-term debt that should be reflected in the utility’s capital 

structure.  The guidance provided at Section 285.4020 requires identification of amounts of 

short-term debt that have been used to effectively and temporarily finance utility construction 

projects.  If short-term debt above the amounts that are identified with the temporary financing of 

construction projects remain, that portion of the short-term debt is reflected in the utility’s capital 

structure.  This long-standing practice of the Commission shows that incremental and temporary 

sources of financing, such as short-term debt, can and routinely are identified with specific items, 

such as construction, that they temporarily finance.  The same principle applies to an under-

collected reconciliation balance.  Thus, the Proposed Order is incorrect in presuming that 

temporary financing, such as short-term debt, cannot be identified to a specific item that is being 

financed; this is an incorrect presumption as evidenced by the Commission’s long-standing 

practices associated with identifying amounts of short-term debt that are related to temporary 

financing of utility construction projects. 

The Proposed Order also fails on the grounds that the interest applied to an under-

collected reconciliation balance must be reasonable.  The record demonstrates that ComEd has 

abundant low-cost sources of short term debt, including commercial paper, and lines of credit 

that could be used to temporarily finance an under-collected reconciling balance.3  Any of those 

sources would represent a reasonable and cost-effective source for temporarily financing an 

under-collected reconciliation balance, and the applicable interest rate would be 1.5% or lower if 

this economic source of temporary financing were used.  Additional evidence in the record 

                                                 

3 See, e.g., CUB Cross Examination Exhibit 1 (ComEd’s response to CUB DR 6.1). 
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shows that a hybrid interest rate based on a combination of short-term and two-year financing 

would produce an effective interest rate of 2.53 percent.  AG/AARP Init. Br. on Reh’g at 18.  

The charges to ratepayers should be based on reasonable and available financing sources that are 

also economical.  If, for some reason, ComEd management chooses not to finance the temporary 

under-collected reconciliation balance in a reasonably economical manner, then shareholders, not 

ratepayers, should be responsible for any additional cost that is unnecessarily incurred from such 

a Company management decision. 

The proposal to apply short-term and longer-term debt financing as a basis for the interest 

rate on an under-collected reconciliation balance recognizes that the length of time over which 

the capital used to finance the reconciliation balance is at most two years, in stark contrast to the 

length of time attributable to other rate base investments, such as utility plant, which requires 

balanced long-term financing, including long-term debt and common equity.  Additionally, the 

reconciliation balance could include unrecovered expenses, on which a utility does not recover a 

return, in addition to rate base investments, further demonstrating that using the Company’s 

WACC is inappropriate.  There has been no need demonstrated in this record that ComEd would 

need to issue additional common equity to finance a temporary incremental under-collected 

reconciliation balance.  Rather, the evidence points to the fact that such a temporary under-

collected balance could be reasonably and appropriately financed with a combination of 

incremental short-term and two-year (intermediate) debt, which would provide for the basis of a 

reasonable interest rate to be applied to an under-collected reconciliation balance.   

Under the accounting and ratemaking policies employed by the Commission, short-term 

debt is identified as the first source of financing for construction projects.  When the amount of 

AFUDC qualifying CWIP exceeds the utility’s amount of short term debt, all of the short term 
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debt is deemed to finance that construction and the remainder, under the AFUDC formula in the 

FERC Uniform System of Accounts is deemed to be financed with permanent sources of capital 

(i.e., a proportional mix of long term debt and equity).  To the extent that the utility has short 

term debt in excess of the amounts being used to finance construction, such short term debt is 

reflected in the capital structure.  Clearly, this shows that amounts of short term debt that are 

being used for a particular purpose can be identified and an appropriate regulatory treatment 

(e.g., inclusion in an AFUDC calculation and exclusion from the utility’s capital structure) can 

be applied.  Moreover, if ComEd has a temporary under-collected reconciliation balance, a 

portion of that would be financed with income tax savings.  The remaining portion could be 

financed with one- to two-year debt.  The incremental debt that relates to financing the under-

collected reconciling balance could be identified, and the debt that is deemed to be financing the 

under-collected balance can be excluded from the capital structure (just as short term debt that is 

deemed to be financing construction projects is excluded from the utility’s capital structure).   

If ComEd has an under-collected balance, it would be a new, temporary, incremental cost 

item and therefore could be financed using incremental sources of short-term debt.  ComEd 

could issue one-year or two-year notes to temporarily finance portion of any under-collection, 

with interest rates lower than long term debt.  CUB Ex. 5.0 at 14-15.  This incremental and 

temporary short-term debt is not currently reflected in ComEd’s capital structure, and would not 

be reflected in ComEd’s capital structure, since it would be dedicated to financing incremental 

under-collected reconciliation balances.  That portion of short-term debt is therefore excluded 

from the utility’s capital structure for revenue requirement purposes.   

As discussed in CUB-City’s Initial Brief, ComEd has ample access to low-cost debt 

sources to finance this type of short-term incremental asset balance, including the low cost 
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sources of one- to two-year debt.  ComEd has abundant available sources of low-cost short-term 

financing that could be used to finance an incremental balance that required temporary financing 

on a one- to two-year basis.  CUB Cross Ex. 1.  ComEd believes that each such financing source 

has an interest rate/carrying cost that is below or comparable with the 1.5% advertised rate for 

the Duke Energy Premier Notes®.  Id.  Those notes involve Duke Energy obtaining funds 

directly from investors.  Similar to ComEd, Duke Energy uses commercial paper and has lines of 

credit available as other funding sources it could use for short term borrowing.  The Company 

does not classify the Duke Energy Premier Notes® as low-cost relative to ComEd’s own current 

short-term borrowing plan or in comparison with ComEd’s access to lower cost sources of short-

term financing.  Id.   

ComEd has three other sources of short-term financing available to it:  (1) commercial 

paper; (2) line of credit borrowings; and (3) one to two-year bank loans.  Id.  Each of these 

options has an interest rate below 1.5%.  Any of these short-term borrowing sources could be 

used by ComEd to finance formula rate plan under-collections, and each has an interest rate 

lower than the 1.5% advertised rate for the Duke Energy Premier Notes®.  Consequently, 

ComEd could finance the entire amount of a formula rate plan under-collected reconciliation 

balance with the short-term borrowing options listed in CUB Cross Exhibit 1, and the resultant 

effective financing cost to ComEd would be comparable to or below the 1.50% rate listed for the 

Duke Energy Premier Notes®.  As IIEC stated, “a short term funding source that provides the 

utility with borrowing flexibility would be the most prudent and reasonable source of funds for 

reconciliation adjustment balances.”  IIEC Init. Br. on Reh’g at 7.   

The sources of potential financing available to ComEd are the most economical form of 

financing available.  The charges to ratepayers should be based on available sources that are the 
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most economical.  If, for some reason, ComEd management chooses not to finance the 

temporary under-collection in the most economical manner, then shareholders, not ratepayers, 

should be responsible for any additional cost that is unnecessarily incurred from such a decision.  

ComEd has failed to demonstrate that under-collected balances could not be financed 

temporarily using short term financing, such as short-term debt or line of credit based draws, as 

demonstrated above.  CUB Ex. 5.0 at 14:331-344.  The incremental short term debt used by 

ComEd to temporarily finance a formula rate plan reconciliation balance under-collection would 

be specific to that purpose and would not be included in ComEd’s capital structure for other 

ratemaking purposes.   

2. An Under-Collected Reconciliation Balance is Not a Rate Base Item and 
Should Not be Financed As Such 
 

In its May 29 Order, the Commission concluded that it “shares the concern raised by 

Staff that using the WACC as ComEd proposes would treat the reconciliation amount like a rate 

base investment rather than a reconciling item.”  May 29th Order at 168.  By applying the 

Company’s WACC to an under-collected reconciliation balance, the Proposed Order on 

Rehearing incorrectly treats the reconciliation balance, which represents a one- to two-year 

revenue lag at most, in the same way as a long-term asset that requires permanent long-term 

financing sources.  In fact, an under-collected balance represents an incremental item that 

requires short-term financing.  Thus, the financing cost for such an item should be based on the 

cost of incremental debt financing.  

3. The Commission Should Adopt CUB-City’s Asymmetrical Approach 

CUB-City recommend use of an “asymmetrical” approach, where a debt based short-term 

(one-to two-year) “hybrid” interest rate is applied to under-collected reconciliation balances and 

the WACC is applied to over-collected reconciliation balances.  Using a different interest rate for 
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over- and under-collections is appropriate because related income tax savings and incremental 

low-cost debt could be used as the financing sources for under-collections, not investors.  In 

contrast, an over-collected positive reconciliation balance will exist if ComEd over-projects its 

costs for the relevant revenue requirement.  In that case, ComEd will have collected from 

ratepayers excess amounts, including amounts that produce an excess return.  The same is true if 

ComEd projects plant additions and then makes management decisions to incur a lower level of 

spending, such a situation could also lead to an over-collected reconciling balance.  

Consequently, the over-collection should be returned to ratepayers with interest based on the 

same WACC that was used to produce the over-collection that ComEd received from ratepayers.  

If ComEd accurately projects its costs, there would be no reconciliation balance to recover.   

The interest rate/carrying cost proposed by Mr. Smith would protect ratepayers from 

potential manipulation of the projected plant addition amounts by ComEd.  CUB Ex. 5.0 at 21-

22.  Mr. Smith explained that his recommendation is based on the sound regulatory principle of 

protecting ratepayers from utility over-projections of plant growth and utility omissions of 

offsetting factors, such as tax savings benefits.  Id.  CUB-City’s proposal protects ratepayers 

from manipulation of projected plant addition amounts by ComEd, and from intentional over-

collections that result from ComEd ignoring substantial known impacts that should be subject to 

reasonable estimation.  Requiring a higher interest rate for over-collections will provide an 

appropriate and necessary deterrent to ComEd from making over-projections of plant additions.  

Additionally, allowing interest on under-collections based on a short-term debt rate such as the 

customer deposit rate will also encourage the Company to make accurate projections of plant 

additions, because its earnings on under-collected balances resulting from mis-projecting plant 

additions would be at the lower of those rates.   
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As stated in CUB-City’s Initial Brief on Rehearing, the regulatory policy of applying the 

utility’s WACC to over-collected utility surcharge balances and applying a debt-based interest 

rate to under-collected balances is the most reasonable approach, and has been used by the 

Florida Public Service Commission (“PSC”) for several years.  In Florida PSC Order No. PSC-

10-0153-FOF-EI (March 17, 2010), a Florida Power and Light Company rate case, Florida PSC 

Docket Nos. 080677-EI, 090130-EI, the Florida PSC found this practice to be fair and 

reasonable, notwithstanding opposition from the utility.  The rationale for including over-

recoveries as a reduction to utility rate base is to provide the utility with an incentive to make its 

projections for the cost recovery clause as accurate as possible and avoid large over-recoveries.  

Deducting the over-collected balances from utility rate base has the result of effectively applying 

the utility’s WACC to the over-collected balances.  In contrast, the Florida regulatory practice 

described above also excludes under-collected cost recovery clause balances from utility rate 

base.  That exclusion effectively results in the utility charging customers for carrying costs on the 

under-collected balances at a short-term debt cost rate, i.e., at the commercial paper rate.  CUB-

City recommend that this Commission adopt a similar approach and provide for ratepayer 

projection by applying a WACC-based carrying cost rate to reconciliation balance over-

collections. 

4. A Hybrid Debt Rate, Such As AG Witness Brosch’s Hybrid Cost Rate of 2.53%, 
Is an Appropriate Interest Rate for Reconciliation Balance Under-Collections 

 
The Proposed Order on Rehearing errs in ignoring the recommendation of AG/AARP 

witness Brosch to use a blended interest rate that could reasonably be applied to ComEd’s under-

collected reconciliation balances, based upon current marginal cost rates for short- and longer-

term debt and the Commission’s debt blending methodology.  Mr. Brosch used information that 

is readily available from Federal Reserve System publications.  AG/AARP Init. Br. on Reh. at 
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18.  Using illustrative information for the week of July 23, 2012, AG/AARP witness Brosch 

derived an interest rate of 2.53% based on averaging a Baa-rated corporate bond yield of 4.85% 

and a commercial paper annual current yield of 0.21%.  Id.  AG/AARP also points out that “over 

24 months, the utility could elect to use and roll-over short term debt financing as it matures or 

could employ long term debt after a period of short term financing.”  Id at 19.   

ComEd’s available short term borrowing rates for one- to two-year debt financing are 

shown on CUB Cross Exhibit 1 and are generally lower than the 1.5% advertised rate for Duke 

Energy Premier Notes®.  Thus, while the record shows that an interest rate applicable to a 

ComEd under-recovered reconciliation balance lower than the 2.53% hybrid rate recommended 

by AG/AARP witness Brosch could be justified, the 2.53% interest rate reflects a refinement 

from the 3.42% hybrid interest rate used in the Commission’s May 29th Order, and better 

matches the applicable interest rate to the one- to two-year term that would be involved in 

financing an under-collected reconciliation balance.  As such, CUB-City support the use of the 

2.53% hybrid interest rate, and the methodology for developing such rate from Federal Reserve 

published information, as reasonable for application to under-collected reconciliation balances.  

The charges to ratepayers should be based on reasonable and available financing sources that are 

also economical.  If, for some reason, ComEd management chooses not to finance the temporary 

under-collected reconciliation balance in a reasonably economical manner, then shareholders, not 

ratepayers, should be responsible for any additional cost that is unnecessarily incurred from such 

a Company management decision. 

EXCEPTIONS LANGUAGE 

For these reasons and those articulated in CUB-City’s Initial and Reply Briefs on 

Rehearing, and the instant Brief on Exceptions, CUB and the City respectfully request the 
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Commission modify the Commission Analysis and Conclusion at the pages 28-29 of the 

Proposed Order on Rehearing as follows: 

Analysis and Conclusion 
 
Each party on rehearing had different recommendations.  ComEd 
advocated use of its WACC for both under and over-recovered 
reconciliation balances and maintains that the WACC is the only 
proposed interest rate that complies with the statute.  The 
Company also suggests that the AG, CUB-City, IIEC, and Staff 
reach beyond the scope of this rehearing in asking the Commission 
to adjust the reconciliation amount to reflect certain tax 
calculations.   
 
Staff and the intervenors generally agree that the WACC should 
not be applied to under and over-recoveries and also agree that no 
interest should be applied to the portion of the reconciliation 
balance that represents deferred taxes.  Staff recommends a 
formula to determine the applicable interest rate that is based on 
applying a two-year U.S. treasury yield and a Bank of America 
Merrill Lynch (“BAML”) index of 1-3 year investment grade 
bonds and a 580 basis point equity premium to determine the time 
adjusted cost rate.  AG/AARP recommend that the Commission 
approve a blended reconciliation rate that relies upon current 
interest rates for newly issued debt that recognize the two-year 
delay in reconciling actual costs.  Mr. Brosch proposed a blend of 
short- and long-term debt based on current market rates for 
corporate bonds and short-term non-financial commercial paper to 
produce an interest rate based upon current marginal costs of 
short/long term debt of 2.53%.  CUB-City recommend that the 
Commission adopt the AG’s recommended 2.53% for under-
collected reconciliation balances, but maintain that the WACC is 
the appropriate interest rate to apply to over-recoveries.  IIEC 
maintains that the WACC is inappropriate and that ComEd’s short-
term debt costs are a more accurate estimate of the carrying charge 
for the reconciliation balance.  The Commercial Group argues that 
the reconciliation interest rate should not be set at the WACC but 
at either the hybrid rate the Commission adopted in the May 29 
order or some other reasonable rate supported by the evidence in 
this proceeding.   
 
Despite the disagreements, the general consensus amongst all of 
the parties is that the interest rate approved on reconciliation 
balance is intended to compensate for the time value of money.  
Some parties maintain that ComEd will finance under-recovery 
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balances with short-term debt.  The Commission agrees.  The 
sources of potential financing available to ComEd, identified in 
CUB Cross Exhibit 1, are the most economical form of financing 
available.  The charges to ratepayers should be based on available 
sources that are the most economical.  If, for some reason, ComEd 
management chooses not to finance the temporary under-collection 
in the most economical manner, then shareholders, not ratepayers, 
should be responsible for any additional cost that is unnecessarily 
incurred from such a decision.  ComEd has failed to demonstrate 
that under-collected balances could not be financed temporarily 
using short term financing, such as short-term debt or line of credit 
based draws.  The incremental short term debt used by ComEd to 
temporarily finance a formula rate plan reconciliation balance 
under-collection would be specific to that purpose and would not 
be included in ComEd’s capital structure for other ratemaking 
purposes.   
This argument is based on the assumption that it is possible to trace 
capital from source to use.  In the context of utility rate cases, this 
is an assumption that the Commission typically rejects because 
cash is fungible.  One exception is the assumption that short-term 
debt is the first source of capital used to finance CWIP.  This 
assumption, however, is a regulatory prescription not an economic 
one.  It is simply a regulatory determination made in calculating 
the interest rate accrued on AFUDC associated with CWIP.  
 
However, an over-collected positive reconciliation balance will 
exist if ComEd over-projects its costs for the relevant revenue 
requirement and in that case, ComEd will have collected from 
ratepayers excess amounts, including amounts that produce an 
excess return.   Therefore, using a different interest rate for over- 
and under-collections as proposed by CUB-City Witness Smith is 
appropriate because related income tax savings and incremental 
low-cost debt could be used as the financing sources for under-
collections, not investors.  This “asymmetrical” approach, where a 
debt based short-term (one-to two-year) “hybrid” interest rate is 
applied to under-collected reconciliation balances and the WACC 
is applied to over-collected reconciliation balances, is the most 
rational and appropriate methodology of calculating the 
appropriate interest rate to apply to any reconciliation balance.   
 
The Commission therefore adopts the recommendation of 
AG/AARP witness Brosch to use a blended interest rate that could 
reasonably be applied to ComEd’s under-collected reconciliation 
balances, based upon current marginal cost rates for short- and 
longer-term debt and the Commission’s debt blending 
methodology.   
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From an economic perspective, the Commission continues to 
generally believe that cash is fungible and can not be traced from 
source to use.  In the case of an under-recovery balance, it is not 
clear to the Commission that ComEd would rely exclusively on 
short-term debt, or debt, to fund the under-recovery.  The 
Commission would not expect ComEd to totally change the way it 
manages its capital structure.  The Commission does not believes 
the record on rehearing supports a finding that ComEd will or 
should finance reconciliation under-recoveries with only debt or 
short-term debt.  The record supports a finding that reconciliation 
under-recoveries will likely be typical utility investments and 
expenses, some which may be capitalized, and will be financed 
with ComEd's capital just like other investments and expenses.  
The Commission finds that the WACC is the appropriate interest 
rate to apply to under-recovered reconciliation balances.   
 
As for reconciliation over-recoveries, the Commission maintains 
that WACC is by definition ComEd's time value of money and that 
over-recoveries should not be treated any differently than under-
recoveries.   

 
Regarding whether interest should be applied to the portion of the 
reconciliation balance that represents deferred taxes the 
Commission finds that this issue is outside of the scope of the 
application for rehearing.   

 

B. EXCEPTION # 2:  THE PROPOSED ORDER ERRS IN IGNORING THE NET 
OF TAX ISSUE  
 

The Proposed Order on Rehearing errs in concluding that the issue of on what portion of 

the reconciliation balance interest should apply is outside the scope of ComEd’s application for 

rehearing.  PO on Reh’g at 29.  The “net of tax” issue is inextricably tied to the issue of the 

appropriate carrying charges that are applied to the reconciliation balance.  The Proposed Order 

on Rehearing errs by failing to address this aspect of the carrying costs.  The record and briefs 

provide overwhelming support for the need and appropriateness of reflecting the “net of tax” 

aspect in the determination of the appropriate interest rate for reconciliation balances.  Staff, 
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AG/AARP witnesses Brosch and Effron, and CUB witness Smith all agree that income tax 

should be deducted from the reconciliation balance.   

In the Final Order in the initial phase of this proceeding, the Commission declined to 

adopt the AG/AARP recommendation that ComEd be required to fully recognize deferred 

income tax liabilities associated with claimed revenue requirements in reconciliation.  May 29th 

Order at 167.  The Commission found that this recommendation did not provide the Company 

with cash and that information regarding whether the recommendation was aligned with 

Generally Accepted Accounting Procedures (“GAAP”) was lacking, as was evidence of any 

benefit to ComEd or ratepayers.  Id.  Because the issues identified by the Commission in the 

initial phase have been addressed through the testimony of CUB and AG/AARP witnesses, and 

because this issue falls within the scope of ComEd’s application for rehearing, the Commission 

should adopt the exception proposed below. 

In its Application for Rehearing on the issue of calculating interest on reconciliation 

adjustments, ComEd asked the ICC to rehear its arguments in order “to compensate ComEd for 

its cost of financing the components of the reconciliation adjustment.”  ComEd App. for Reh’g at 

17.  The Company relied on statutory provisions providing for “recovery of the utility’s actual 

costs of delivery services.”  Id. at 17 (citing 220 ILCS 5/16-108.5(c)(1)).  Under the same legal 

requirement for recovery of the Company’s actual costs, CUB and AG/AARP witnesses testified 

that recognition of the deferred income tax on reconciliation balances was necessary to not over-

compensate either the Company or ratepayers.  Those witnesses testified that ComEd 

experiences incremental income tax deferral benefits when it incurs costs recoverable through 

later rate revenues, resulting in a cash flow benefit to the Company as it avoids paying income 

taxes otherwise paid on higher revenues.  CUB Ex. 5.0 at 31-32; AG/AARP Init. Br. on Reh’g at 
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22.  Indeed, the tax deferral benefits are being recorded by ComEd as Accumulated Deferred 

Income Taxes (“ADIT”) associated with the reconciliation regulatory asset/liability balances.  

AG/AARP Ex. 5.0 at 18, 21; Tr. on Reh. at 142.  Thus, ADIT effectively finances a portion of 

the under-recovery balance recorded for 2011.  CUB Ex. 5.0 at 24:568-572.   

Similarly, although it did not submit testimony on this issue, in its Initial Brief on 

Rehearing, Staff concluded that interest should not be earned on the income tax portion of the 

reconciliation balance since there is no lag between when the income taxes included in the 

reconciliation balance are payable and when they are recovered through rates.  Staff Init. Br. on 

Reh’g at 49.  According to Staff, the Company experiences no delay in recovering the income 

tax portion of the reconciliation balance, so the Company should not earn interest on the income 

tax portion.  Id. at 51.  Therefore, since the “net of tax” adjustment addresses the financing of at 

least a portion of the under or over recovered balance on reconciliation, it falls squarely within 

the scope of the Commission’s stated concern in granting rehearing, regarding the recovery of 

the Company’s actual costs. 

The Company also claimed that the Commission’s decision on the interest rate to be 

applied to reconciliation balances was incorrect “because it does not compensate ComEd for the 

full costs of financing the reconciliation.”  ComEd App. for Reh’g at 18.  In support of its 

position, ComEd claimed that financing the assets and deferred expenses in the reconciliation 

process should include the “portion of the regulatory asset reflecting the difference between 

expense originally included in rates and the actual expense for the rate year.”  Id. at 20.  Indeed, 

ComEd has recorded a Regulatory Asset that represents ComEd’s estimated under-recovery of 

its 2011 revenue requirement.  AG/AARP Ex. 5.0 at 19; Tr. on Reh’g at 142.  The Company also 

records ADIT associated with this formula rate regulatory asset in the amount of a $11.944 
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million credit which represents the estimated income tax cash flow benefit arising from the 

reconciliation process.  AG/AARP Ex. 5.0 at 19.  However, ComEd’s exclusion of this $11.944 

million from rate base leads to an incorrect accounting of the full costs of financing the 

reconciliation, since ComEd benefits from these non-investor supplied ADIT funds without 

recognizing them.  AG/AARP Init. Br. on Reh’g at 24.  Proper matching requires that any 

deferred balance and related tax impact should be considered similarly.  CUB Ex. 5.0 at 24:588-

589.  Thus, because the “net of tax” adjustment specifically regards the full accounting of the 

costs of financing reconciliation, it falls squarely within the scope of the Company’s Application 

for Rehearing. 

Nevertheless, the Company claimed that its Application for Rehearing was limited to “the 

‘interest rate determination mandated by the Order.’”  ComEd Reply Br. on Reh’g at 25 (citing 

ComEd App. for Reh’g at 21).  Even if ComEd’s narrow construction of its Application for 

Rehearing is adopted by the Commission, both the AG/AARP witnesses and CUB witness Smith 

have provided a mechanism to apply the “net of tax” adjustment as a direct adjustment to the 

allowed interest rate.  CUB Ex. 5.0 at 33; AG/AARP Ex. 5.0 at 18-24; AG/AARP Ex. 6.0 at 2-4.  

Regarding the merits of the “net of tax” adjustment, ComEd claimed that its adoption 

double counts the effect of taxation.  ComEd Reply Br. on Reh’g at 25.  However, GAAP 

recognizes regulatory procedures that create new regulatory assets, reduce assets, or create new 

regulatory liabilities.  AG/AARP Init. Br. on Reh’g at 23 (citing Statement of Financial 

Accounting Standards 71).  Accounting standards and the FERC Uniform System of Accounts 

recognize this effect of regulation on regulatory assets and liabilities.  CUB-City Init. Br. on 

Reh’g at 27-29.  To avoid not counting the effects of income tax on under or over collected 

reconciliation balances, the Company can recognize these funds either in calculating rate base or 
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“in calculating the interest applicable to the reconciliation balance.”  AG/AARP Init. Br. on 

Reh’g at 24-25.  ComEd’s approach incorrectly allows the Company to collect more than the 

actual costs associated with the reconciliation balance by ignoring tax timing differences 

quantified at $11.944 million.  AG/AARP Init. Br. on Reh’g at 25.   

In the event of an over-collection, the proposed “net of tax” treatment would decrease the 

Company’s refund obligation, thus benefitting the Company as equally as such treatment would 

benefit ratepayers, in the event of an under-collection.  CUB Ex. 5.0 at 32:824-831; AG/AARP 

Init. Br. on Reh. at 25-26.  To account for the “extra cash retained by the Company due to the 

income tax deferrals,” AG/AARP witnesses recommended two methods to adjust the interest rate 

applied to reconciliation balances.  AG/AARP Init. Br. on Reh’g at 26.  On this point, the 

Company claimed that the “net of tax” issue is beyond the scope of rehearing because its 

implementation addresses only the base to which the interest should be applied.  ComEd Reply 

Br. on Reh’g at 25.  However, one of the methods to apply the “net of tax” adjustment is to 

adjust the carrying cost rate itself to a “net of tax” rate.  CUB Ex. 5.0 at 33:835-842.  Regardless, 

either method captures the actual cost of the reconciliation to the Company.  AG/AARP Init. Br. 

on Reh’g at 27.   

Staff agreed with AG/AARP witnesses Brosch and Effron, and CUB-City witness Smith 

that the interest rate on the reconciliation balance should be calculated on a net of tax basis using 

a formula agreed to by those parties.  Staff Init. Br. on Reh’g at 51.  Staff’s conclusion held true 

even though it agreed with the Company that recording deferred income taxes did not create a 

source of cash for ComEd.  Id. at 52.   Staff’s Initial Brief on Rehearing states at page 48 that:  

“Staff has concluded that interest should not be earned on the income tax portion of the 

reconciliation balance.”  Staff’s brief states further at page 51 that:   
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Staff agrees with Mr. Brosch, Mr. Effron, and Mr. Smith that the 
interest rate should be calculated on a net of tax basis.  Further, 
Staff agrees that the formula for effectively excluding the income 
tax balance from the calculation of interest on the reconciliation 
balance is as follows: 
 
Annual Interest Rate x (1 – Composite Income Tax Rate) = Annual 
Interest Rate Net of Income Taxes.”   
 

Staff’s brief at pages 52-53 succinctly summarize the “net of tax” issue as follows: 

In summary, the question concerning whether the interest rate 
should be calculated on a net of income tax basis is 
straightforward: Will ComEd pay the income taxes in the 
reconciliation balance in advance of recovering that cost from 
ratepayers?  The answer is unambiguously “no.”  Therefore, [the] 
interest rate should be calculated on a net of tax basis so that 
ComEd does not earn interest on the income tax portion of the 
reconciliation balance. 

The Commission should resolve the “net of tax” issue on Rehearing exactly as Staff 

proposed, and calculate the interest rate on a net of tax basis so that ComEd does not earn 

interest on the income tax portion of the reconciliation balance, as follows: 

Annual Interest Rate x (1 – Composite Income Tax Rate) = Annual 
Interest Rate Net of Income Taxes. 
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EXCEPTIONS LANGUAGE 

For these reasons and those articulated in CUB-City’s Initial and Reply Briefs on 

Rehearing, CUB and the City respectfully request the Commission supplement the Commission 

Analysis and Conclusion at page 29 of the Proposed Order on Rehearing with an analysis and 

conclusion regarding the “net of tax” issue as follows: 

*** 

Regarding whether interest should be applied to the portion of the 
reconciliation balance that represents deferred taxes the 
Commission finds that this issue is outside of within the scope of 
the application for rehearing.  The Company has chosen to exclude 
from its rate base the treatment of Accumulated Deferred Income 
Taxes associated with its reconciliation regulatory asset/liability 
balances.  The Commission finds that this exclusion is only 
reasonable if the interest accrued on the reconciliation balance is 
applied to a net-of-income tax balance.  Therefore, the 
Commission orders ComEd to calculate the interest rate on a net of 
tax basis so that ComEd does not earn interest on the income tax 
portion of the reconciliation balance, as follows: 
 

Annual Interest Rate x (1 – Composite Income Tax Rate) = Annual 
Interest Rate Net of Income Taxes. 
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III. CONCLUSION 
 

CUB-City respectfully request that the Commission adopt the exceptions language 

proposed herein. 
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