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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 

Illinois Commerce Commission   : 
On Its Own Motion    :  

       :  09-0592 
Adoption of 83 Ill. Adm. Code 412 And   : 
Amendment of 83 Ill.  Adm. Code 453.  : 
 
 

 
THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION’S 

BRIEF ON EXCEPTIONS 
TO THE ADMINISTRATIVE LAW JUDGE’S 
POST-PROHIBITION PROPOSED ORDER 

The Illinois Competitive Energy Association (“ICEA”)1, pursuant to the direction set 

forth by the Administrative Law Judge (“ALJ”) in her August 22, 2012 notice to all parties of 

interest in Illinois Commerce Commission (“ICC” or “Commission”) Docket No. 09-0592, and 

pursuant to Section 200.830 of the Illinois Commerce Commission’s Rules of Practice, hereby 

respectfully submits the following Brief on Exceptions to the ALJ’s Post-Prohibition Proposed 

Order and “Appendix A” of that Order (the “Proposed Rule” or “Proposed Part 412 Rules”). 

ICEA’s Brief on Exceptions to the ALJ’s Post Prohibition Proposed Order focuses on 

two aspects of the Proposed Rule.  First, ICEA objects to the Proposed Rule’s cap on early 

                                                            
1 The Illinois Competitive Energy Association (‘ICEA”) is an Illinois-based trade association of competitive energy 
suppliers dedicated to ensuring that Illinois citizens, businesses, and all other energy consumers have the opportunity 
to enjoy the many benefits that robust competitive energy markets can bring. ICEA members include alternative 
retail electric suppliers and alternative gas suppliers whose focus is preserving and championing customer choice of 
energy supply and Illinois’ competitive electric and natural gas markets. ICEA members are some of the most active 
electricity and natural gas suppliers in the country’s competitive retail markets (including Illinois) and serve 
commercial, industrial and public sector customers. ICEA members include Champion Energy Services, 
Constellation NewEnergy, Direct Energy Services, Exelon Energy Company, Homefield Energy, First Energy 
Solutions Corp., Integrys Energy Services, MC Squared Energy Services, Reliant Energy Northeast LLC, and 
Nordic Energy Services. The comments expressed in this filing represent the position of ICEA as an organization 
but may not represent the views of any particular member of the ICEA. 
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termination fees (“ETFs”).  This objection is based on six compelling reasons, foremost of which 

is that the Proposed Rule’s cap on ETFs lacks the requisite statutory authority.  This objection, 

alone, should be dispositive.  ICEA’s objection to the placement of a cap on ETFs was the 

subject of prior ICEA argument and briefing in this proceeding.2  ICEA reiterates once more its 

arguments against a cap on early termination fees.   

Second, the Proposed Rule contains six provisions (Sections 412.110(l), 412.120(a), 

412.130(a), 412.140(b), 412.150(a) and 412.160(a)) which contain what ICEA has informally 

labeled “I am not” statements because they require a retail electric supplier (“RES”) or RES 

representative to state, or refrain from stating, certain things (e.g., that they are not acting on 

behalf of the utility or a governmental body or a consumer group).  In its earlier comments in this 

proceeding,3 ICEA noted, at the time with regard only to Section 412.120(a), that the construct 

of the proposed rule could serve to confuse the customer with the customer either not recalling 

who the seller was or incorrectly recalling one of the “I am not” statements.  Subsequently, ICEA 

has identified other affirmative “I am not” statement requirements in the Proposed Rule for 

which the same concern for potential customer confusion applies.  In addition, the Proposed 

Rule’s prohibition on a RES identifying itself as “representing, endorsed by or action on behalf 

of” a government body would seemingly implicate and prohibit necessary communication by 

winning suppliers with customers in the context of government aggregations.  Accordingly, 

ICEA proposes certain edits to these provisions, more fully set out below, that ICEA believes 

retains the intent and purpose of the provisions while eliminating the possibility of customer 

confusion and allowing winning aggregation suppliers to communicate to customers their 

relationship with the customer’s government entity. 

                                                            
2 See ICEA Comments on the Commission’s First Notice Rules filed September 26, 2011 at 3-7. See also 
ICEA Brief in Reply to Exceptions filed on April 20, 2011 at 2-3.  
3 ICEA Comments on the Commission’s First Notice Rules filed September 26, 2011 at 2 and 11-12. 
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I.  THE $50 CAP ON EARLY TERMINATION FEES FOUND IN SECTIONS 
412.230 AND 412.110(f), WHILE UNDOUBTEDLY WELL INTENTIONED, IS 
MISGUIDED, LACKS STATUTORY AUTHORITY, AND IS CONTRARY TO 
ILLINOIS LAW.  

 The Proposed Rule’s $50 cap on ETFs, while undoubtedly well intentioned, is misguided 

in terms of its actual impact on consumers and the retail electric market. Furthermore, the $50 

cap on termination fees lacks statutory authority and is contrary to Illinois law. Accordingly, 

references to the $50 cap on ETFs should be removed from the Proposed Rule as set forth below.   

There are no less than six independent reasons that support maintaining the current 

environment of letting the competitive marketplace determine the existence and amount of ETFs. 

First, the Proposed Rule’s $50 cap on ETFs appears to lack statutory authority.  This 

fundamental requirement was noted by the Joint Committee on Administrative Rules (“JCAR”).  

In objecting and prohibiting the Proposed Part 412 Rules at issue in this proceeding, JCAR wrote 

in “The Flinn Report:  Illinois Regulation”4:   

JCAR is particularly concerned that ICC has not been able to cite specific 
statutory authority for various policies established in the proposed rulemaking.  
The rulemaking addresses consumer protection and marketing practices of retail 
electric suppliers.  Provisions at issue include rules governing early termination 
fees and use of utility names and logos.5 

(Emphasis supplied.)  ICEA believes that no statutory authority has been cited to support the 

Commission’s rule governing early termination fees because, as we have noted above, no 

statutory authority exists to support the Proposed Rules cap on early termination fees. 

Moreover, while ICEA appreciates the appeal of striving for consistency between the 

natural gas consumer protection rules and the consumer protection provisions contained in the 

Proposed Rule, the Proposed Rule’s $50 cap on termination fees is contrary to Illinois law. The 

                                                            
4 The Flinn Report:  Illinois Regulation is a JCAR publication that summarizes the weekly regulatory 
decisions of State agencies published in the Illinois Register and action taken by the Illinois General Assembly’s 
Joint Committee on Administrative Rules.   
5 The Flinn Report:  Illinois Regulation, Vol. 36, Issue 24, June 15, 2012 at 2. 
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General Assembly has not seen fit to cap termination fees for electric providers. Quite the 

opposite, the Public Utilities Act (“PUA”), specifically Section 16-115A(c), allows for “arm’s 

length agreement[s] between a supplier and a retail customer that sets . . . provisions governing 

early termination through a . . . contract as allowed by Section 16-119.” (220 ILCS 5/16-115A 

(c).) Section 16-119 of the PUA states that RESs “may establish . . . provisions governing early 

termination through a . . . contract.” (220 ILCS 5/16-119.)  Section 16-119 further states that 

“Any . . . charge or penalty with early termination of a contract; shall be conspicuously disclosed 

in any . . . contract.” (Id.) If the General Assembly had wanted to express a limit on ETFs for 

electric providers, it could have, and presumably would have, in Article 16 of the PUA. No such 

limitations exist. Instead, the General Assembly clearly contemplated a customer-RES 

relationship where ETFs could be arrived at through arms-length negotiations so long as 

conspicuously disclosed. 

Second, an administratively-determined cap on ETFs is not needed to assuage the fears or 

concerns of customers otherwise reluctant to switch to a RES for fear of incurring an ETF. A 

recent review of the ICC’s Plug In Illinois website reveals total listings of 89 rate offers in 

ComEd’s service territory and Ameren Illinois’ three service territories.6  Thirty-nine of those 89 

rate offers have no ETFs whatsoever.7  Customers who are concerned about ETFs clearly have 

options to avoid such fees if they wish. Indeed, the mix of offers available to consumers (with 

and without ETFs) appears from all accounts to be compelling. According to the Plug In Illinois 

website8, 802,000 residential customers had switched to a RES.  

                                                            
6   Plug In Illinois, http://pluginillinois.org/OffersBegin.aspx (last viewed on September 5, 2012). 
7 ICEA reported the results of a similar review in its Comments on the Commission’s First Notice Rules filed 
September 26, 2011.  For that review, conducted on September 20, 2011, there were 33 different rate offers in 
Commonwealth Edison’s service territory on the ICC’s Plug In Illinois website (www.pluginIllinois.org) and 13 of 
those 33 rate offers had no ETF’s whatsoever.  Id. at 4. 
8 Plug In Illinois, http://pluginillinois.org/default.aspx (last viewed on September 5, 2012). 
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Third, the Proposed Rule already provides customers with unprecedented opportunities to 

exit an agreement with a RES without being subject to an ETF. Section 412.210 of the Proposed 

Rule provides that “[a] residential customer wishing to rescind the pending enrollment with the 

RES will not incur any early termination fees if the customer contacts either the electric utility or 

the RES within 10 calendar days after the electric utility processes the enrollment request.”  

Additional language in Section 412.210 of the Proposed Rule extends similar protection to small 

commercial retail customers. Furthermore, Section 412.230 of the Proposed Rule provides that 

“any contract containing an early termination fee shall provide the customer the opportunity to 

contact the RES to terminate the contract without any termination fee or penalty within 10 

business days after the date of the first bill issued to the customer for products or services 

provided by the RES.” These provisions, coupled with the various disclosure provisions in the 

PUA and the Proposed Rule, provide consumers with substantial time to reconsider without 

penalty (if one applied) their decision to enter into an agreement with a RES. 

Fourth, ETFs can provide customers with a lower per kWh price than they might have 

with a cap on ETFs in place. Somewhat like a higher deductible can lower a consumer’s annual 

insurance premium, a higher termination fee can at times mean a lower per kWh price than might 

otherwise apply. Indeed, in ICEA’s experience, some customers prefer a higher termination fee 

in exchange for a lower rate. 

Fifth, there are differences in the way gas and electricity is procured by retail energy 

suppliers. For example, a RES cannot store electricity for future resale the way an Alternative 

Gas Supplier (“AGS”) can store natural gas. Also, a RES likely would enter into longer term 

wholesale arrangements to supply longer term fixed price retail contracts than would an AGS.  
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These arrangements have a cost associated with them and that cost may very well overwhelm a 

$50 cap. 

Sixth, the ETF complaints in the Illinois natural gas market largely involved the actions 

of one alternative gas supplier. ICEA does not want to see ETFs abused to the detriment of 

consumers in any market—natural gas or electric. That being said, ICEA is not aware of any 

significant number of complaints to date focused on ETFs in the Illinois retail electric market. If 

a problem arises with regard to a specific supplier, the Commission has remedies available to 

address misleading or deceptive practices with regard to the application of early termination 

fees.9 

In sum, the Proposed Rule’s cap on ETFs, upon closer examination, is contrary to the 

PUA and is not in the best interests of consumers or the development of competition within the 

Illinois retail electric market. For the reasons stated above, the Commission should delete the 

language in the Proposed Rule imposing a cap on ETFs as set forth below: 

Section 412.110 Uniform Disclosure Statement  
f)  The presence or absence of early termination fees or penalties and applicable 

amounts or the formula pursuant to which they are calculated, and shall not 
exceed $50;  

Section 412.230 Early Termination of Sales Contract  
Any contract between a RES and a customer that contains an early termination fee 
shall disclose the amount of the early termination fee or the formula used to calculate 
the termination fee, provided that any early termination fee or penalty shall not 
exceed $50 total regardless of whether or not the contract is a multiyear contract. Any 
contract containing an early termination fee shall provide the customer the 

                                                            
9 For example, Section 16-115A(e)(i) of the PUA provides that any marketing materials of ARES which 
makes statements “concerning prices, terms and conditions of service shall contain information that adequately 
discloses the prices, terms and conditions of the products or services that the alternative retail electric supplier is 
offering or selling to the customer. Section 16-115B(a) provides that the Commission shall have jurisdiction in 
accordance with the provisions of Article X of this Act to entertain and dispose of any complaint against any 
alternative retail electric supplier alleging (i) that the alternative retail electric supplier has violated or is in 
nonconformance with any applicable provisions of Section 16 115 through Section 16 115A. Remedies available to 
the Commission include cease and desist orders, financial penalties, and the revocation or suspension of an ARES 
certificate of service authority. Section 16-115(B)(b). 
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opportunity to contact the RES to terminate the contract without any termination fee 
or penalty within 10 business days after the date of the first bill issued to the customer 
for products or services provided by the RES. A customer relying on this provision to 
avoid an early termination fee shall be precluded from relying upon this provision for 
12 months following the date the customer terminated his or her sales contract. The 
contract shall disclose the opportunity and provide a toll-free phone number that the 
customer may call in order to terminate the contract. This requirement does not 
relieve the customer of obligations to pay for services rendered under the contract 
until service is terminated. 

II.   AS CURRENTLY DRAFTED, THE “I AM NOT” STATEMENTS CONTAINED 
IN THE RULE ARE LIKELY TO CAUSE CUSTOMER CONFUSION AND ARE 
INCONSISTENT WITH, AND HARMFUL TO, THE WIDESPREAD 
IMPLEMENTATION OF GOVERNMENT AGGREGATION PROGRAMS. 

The Proposed Rule contains six provisions (Sections 412.110(l), 412.120(a), 412.130(a), 

412.140(b), 412.150(a) and 412.160(a)) which ICEA has informally labeled the “I am not” 

provisions because they require a RES or RES representative to state, or refrain from stating, 

certain things (e.g., that they are not acting on behalf of the utility or a governmental body or a 

consumer group).  In its earlier comments in this proceeding10, ICEA noted, at the time with 

regard only to Section 412.120(a), that the construct of the proposed rule could serve to confuse 

the customer with the customer either not recalling who the seller was or incorrectly recalling 

one of the “I am not” statements.  Subsequently, ICEA has identified other affirmative “I am 

not” statement requirements in the Proposed Rule for which the same concern for potential 

customer confusion applies.  In addition, the Proposed Rule’s prohibition on a RES identifying 

itself as “representing, endorsed by or action on behalf of” a government body would seemingly 

implicate and prohibit necessary communication by winning suppliers with customers in the 

context of government aggregations.  ICEA believes its proposed edits retain the intent of the 

provisions to put retail electric suppliers on notice of unacceptable statements while eliminating 

the possibility of customer confusion, allowing winning aggregation suppliers to communicate to 

                                                            
10 ICEA Comments on the Commission’s First Notice Rules filed September 26, 2011 at 2 and 11-12. 
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customers their relationship with the customers’ government entity, and preserving the 

Commission’s ability to identify a basis upon which to find a violation of the rule.   Accordingly, 

ICEA proposes the following edits to the “I am not” statements: 

412.110(l):  A statement that the RES is an independent seller of power and energy 
service, certified by the Illinois Commerce Commission and that the agent is not 
representing or acting on behalf of the electric utility, governmental bodies (unless the 
RES has entered into a contractual arrangement with the governmental body and has been 
authorized by the governmental body to make such statements)  or consumer groups; 

412.120(a): A RES agent shall state that it is an independent seller of power and energy 
service, certified by the Illinois Commerce Commission,., A RES agent shall not state or 
otherwise imply that he or she is  and that it is not employed by, representing, endorsed 
by or acting on behalf of the electric utility, governmental body (unless the RES has 
entered into a contractual arrangement with the governmental body  and has been 
authorized by the governmental body to make such statements), or consumer group. The 
agent shall not display the logo of the electric utility on its apparel or identification or use 
or show any material containing that logo. 

412.130(a):  In addition to complying with the Telephone Solicitations Act [815 ILCS 
413], a RES agent who contacts customers by telephone for the purpose of selling power 
and energy service shall provide the agent’s name and, on request, the identification 
number if available. The RES agent shall state that it is an independent seller of power 
and energy service, certified by the Illinois Commerce Commission,. A RES agent shall 
not state or otherwise imply that he or she is and that it is not an employee of, 
representing, endorsed by or acting on behalf of the electric utility, governmental body 
(unless the RES has entered into a contractual arrangement with the governmental body 
and has been authorized by the governmental body to make such statements), or 
consumer group. 

412.140(b):  Verbally disclose to the customer items (d) through (p) of the Uniform 
Disclosure Statement (Section 412.110(d) through (p)). A RES agent may disclose the 
items in any order so long as all applicable items are explained to the customer during the 
sales presentation. The RES agent shall state that it is an independent seller of power and 
energy service, certified by the Illinois Commerce Commission,. A RES agent shall not 
state or otherwise imply that he or she is and that it is not an employee of, representing, 
endorsed by or acting on behalf of the electric utility, governmental body, body (unless 
the RES has entered into a contractual arrangement with the governmental body and has 
been authorized by the governmental body to make such statements), or consumer group; 
and 

412.150(a):  RES agents contacting customers for enrollment for power and energy 
service by direct mail shall include the items of the Uniform Disclosure Statement 
(Section 412.110) for the service being solicited. Direct mail material shall not display or 
otherwise use the electric utility’s logo nor make any statements of representation of, 
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endorsement by or acting on behalf of the electric utility, governmental body (unless the 
RES has entered into a contractual arrangement with the governmental body and has been 
authorized by the governmental body to make such statements), or consumer group. 

412.160(a):  Each RES offering power and energy service to customers online shall 
display the items of the Uniform Disclosure Statement (Section 412.110) for any services 
offered through online enrollment before requiring the customer to enter any personal 
information other than zip code, electric utility service territory, and/or type of service 
sought. The RES’s Internet and electronic material shall not display or otherwise use the 
electric utility’s logo nor make any statements of representation of, endorsement by or 
acting on behalf of the electric utility, governmental body (unless the RES has entered 
into a contractual arrangement with the governmental body and has been authorized by 
the governmental body to make such statements), or consumer group. 

 
 
Respectfully Submitted, 
 
 
THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION 
 

 
By:    /s/ Erin K. Lynch     
 Attorney for the  
 Illinois Competitive Energy Association 
 
 
 
DATED: September 6, 2012 
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