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Commonwealth Edison Company (“ComEd”), by its counsel, under Section 10-111 of 

the Public Utilities Act (the “Act”), 220 ILCS 5/10-111, 83 Ill. Admin. Code § 200.830, and 

order of the Administrative Law Judge, submits this Brief on Exceptions (“BOE”) to the Illinois 

Commerce Commission’s (“ICC” or “Commission”) Post Prohibition Proposed Order dated 

August 22, 2012, which attaches the Proposed Revisions to Part 412 as set forth in the Second 

Notice Order issued on November 22, 2011.  ComEd’s Exceptions language is included in the 

attached Appendix.     

I.  INTRODUCTION 

Following a nearly three-year long workshop process and rulemaking proceeding, the 

Joint Committee on Administrative Rules (“JCAR”) voted to both object to and prohibit the 

filing of the Commission’s rulemaking entitled Obligations of Retail Electric Suppliers (83 Ill. 

Admin. Code § 412; 35 Ill. Reg. 12996).  In particular, JCAR found that “unresolved issues 

remain in the rulemaking that JCAR deems a serious threat to the public interest,” and further 

expressed a particular concern that the Commission “has not been able to cite specific statutory 

authority for various policies established in this proposed rulemaking.”  Statement of Objection 

to and Filing Prohibition of Proposed Rulemaking (JCAR June 12, 2012).    
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JCAR did not identify which policies it had in mind, however.  The only further 

information available to the participants in this docket is a statement of uncertain origin reflected 

in the Flinn Report that “[p]rovisions at issue include rules governing early termination fees and 

use of utility names and logos.”  The Flinn Report: Illinois Regulation (Vol. 36, Issue 24) at 6 

(June 15, 2012).   

Because JCAR has not stated its objections with any more particularity, it is unclear to 

ComEd how participants in this docket can address JCAR’s broad concerns in a meaningful way.  

Indeed, each party’s initial brief on exceptions can only speculate as to what issues might have 

prompted JCAR’s prohibition and objection.  As a result, parties will have a mere week to 

respond to whatever arguments are raised by other parties in their briefs on exceptions.  ComEd 

notes that this approach raises serious notice and due process concerns, and therefore ComEd 

reserves its right to respond to any arguments raised by other parties, which cannot now be 

known.   

At this time, ComEd has elected to comment on the issue that was addressed in its final 

set of Comments filed in this docket, which concerns the use of utility names and logos.  See 

Comments of Commonwealth Edison Company (Sept. 26, 2011).  As explained in more detail in 

Section II below, it is well within the Commission’s authority to address and adopt rules relating 

to use of the utility’s name and logo.  In addition, in Section III below ComEd proposes 

alternative language to correct certain technical and typographical errors.   

II.  ARGUMENT IN SUPPORT OF RULES REGARDING USE OF THE 
 UTILITY’S NAME AND LOGO. 

A. Section 412.110 Uniform Disclosure Statement 

Section 412.110 requires a written Uniform Disclosure Statement that, among other 

things, includes “[t]he legal name of the RES and the name under which the RES will market its 
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products,” “[t]he name of the power and energy service for which the customer is being 

solicited,” and a “statement that the RES is an independent seller of power and energy service, 

certified by the Illinois Commerce Commission and that the agent is not representing or acting 

on behalf of the electric utility, governmental bodies or consumer groups.”  83 Ill. Admin. Code 

§§ 412.110(a), (i), and (l).  ComEd submits that this provision is necessary to avoid customer 

confusion and prevent the possibility of deception.   

The provision has a firm foundation in the Act, which authorizes the Commission to 

adopt a uniform disclosure form that allows consumers to compare price, terms, and conditions 

offered by RESs.  220 ILCS 5/16-117(h).  Moreover, it is well settled that “an agency charged 

with enforcing a statute is given inherent authority and wide latitude to adopt regulations or 

policies reasonably necessary to perform the agency’s statutory duty.”  Chemed Corp. v. Ill. 

Dept. of Revenue, 186 Ill. App. 3d 402, 410, 542 N.E.2d 492, 497 (4th Dist. 1989); see also 220 

ILCS 5/10-101.  By definition, the power to require RESs to identify themselves thoroughly and 

accurately includes the power to require RESs to represent themselves as distinct from other 

companies or entities, including utilities.   

The provision is further supported by the purposes of the Act.  For example, in providing 

for the licensure of sales agents for a RES, the General Assembly explicitly sought to “protect 

Illinois consumers from unfair or deceptive acts or practices.”  220 ILCS 5/16-115C.  To that 

end, Section 16-115C of the Act provides that “[a]ll third-party sales representatives engaged in 

the marketing of retail electricity supply must, prior to the customer signing a 

contract, disclose that they are not employed by the electric utility operating in the applicable 

service territory.”  220 ILCS 5/16-115C(a-5);  see also 220 ILCS 5/16-115C(e)(4) (providing 
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that licensed agents must not “utilize false, misleading, materially inaccurate . . . or otherwise 

deceptive language or materials in the soliciting or providing of its services”).   

The Commission’s proposed language is merely a specific application of this more 

generalized authority.  Therefore, the Commission’s proposal to preclude a RES or its agents 

from representing or suggesting that they are acting on behalf of an electric utility, governmental 

body, or consumer group is well-grounded in Illinois statutes, and an appropriate and beneficial 

exercise of the Commission’s authority. 

B. Section 412.120 Door-to-Door Solicitation 

This reasoning extends to the use by a RES and its agents of the logos, trademarks, trade 

names, and trade dress of the electric utility, and the Commission’s proposed rules properly 

include that application.  Accordingly, Section 412.120(a) provides that, during door-to-door 

solicitation, the RES agent “shall not display the logo of the electric utility on its apparel or 

identification or use or show any material containing that logo.”  83 Ill. Admin. Code § 

412.120(a).  ComEd submits that this provision is necessary for the reasons set forth in Part II.A, 

above, and also to protect the intellectual property and trademarks of electric utilities.   

The adoption of these protections is authorized not only by statute, but also by relevant 

precedent.  For example, under Part 450 of the Act, an affiliated interest of a utility may not 

jointly advertise or market with the utility in competition with a RES, but the rule explicitly 

provides that nothing shall prevent the affiliate “from using the corporate name or logo of an 

electric utility or electric utility holding company.”  83 Ill. Admin. Code § 450.25(b); see also 

Illinois Power Co. v. Ill. Commerce Comm’n, 316 Ill. App. 3d 254, 736 N.E.2d 196 (5 Dist. 

2000) (approving rule).  This demonstrates the Commission’s recognition of the importance of a 

corporate logo to the utility.  Similarly, in the context of gas supply, the Commission concluded 
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that joint marketing between utilities and their affiliates in competition with alternative gas 

suppliers was permissible provided that there was a disclaimer to “help alleviate potential 

consumer confusion which could stem from affiliate use of the utility corporate logo.”  Adoption 

of 83 Ill. Admin. Code 550, “Non-Discrimination in Affiliate Transactions for Gas Utilities,” No. 

00-0586, 2001 WL 34676456 (ICC July 26, 2001).  This reasoning applies even more forcefully 

where the alternative supplier is not affiliated with the utility, because the extent of customer 

confusion could be greater.  

Further, the significance attached to use of the logo reflects a general public policy in 

Illinois of protecting consumers.  See, e.g., 815 ILCS 505/2EE (providing that an electric service 

provider “shall not submit or execute a change in a subscriber’s selection of a provider of electric 

service unless and until . . . the provider first discloses all material terms and conditions of the 

offer to the subscriber,” which necessarily includes the identity of the new provider); 815 ILCS 

510/2(a)(1) (Uniform Deceptive Trade Practices Act section providing that a person engages in 

“deceptive trade practices” when the person “passes off goods or services as those of another”).1     

The Commission’s proposed adoption of rules regarding the use of utility logos and 

names is accordingly well-grounded in Illinois statutes and squarely within the Commission’s 

rulemaking authority.    

C. Section 412.130 Telemarketing 

Section 412.130(a) provides that a RES agent who contacts customers by telephone must 

disclose that “it is an independent seller of power and energy service, certified by the Illinois 

                                                            
1 Part 412’s rules regarding utility name and logo use also reflects a policy in favor of protecting the trademarks and 
trade dress of firms consistent with existing Illinois law.  See, e.g., 765 ILCS 1036/60 (Illinois Trademark 
Registration and Protection Act, which provides for relief against a person who “uses, without the consent of the 
registrant, any reproduction . . . of a mark registered under this Act in connection with the sale, distribution, offering 
for sale, or advertising of any goods or services”); 765 ILCS 1036/65 (Illinois Anti-Dilution Act, which provides 
relief “against another person’s commercial use of a mark or tradename” where the use causes trademark dilution). 
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Commerce Commission, and that it is not an employee of, representing, endorsed by or acting on 

behalf of the electric utility, governmental body, or consumer group.”  83 Ill. Admin. Code § 

412.130(a).  ComEd submits that this provision is appropriate for the reasons set forth in Part 

II.A and Part II.B, above. 

D. Section 412.140 Inbound Enrollment Calls 

Section 412.140(b) provides that where a customer initiates an enrollment for service by 

telephone, the RES agent must similarly disclose to the potential applicant that “it is an 

independent seller of power and energy service, certified by the Illinois Commerce Commission, 

and that it is not an employee of, representing, endorsed by or acting on behalf of the electric 

utility, governmental body, or consumer group.”  83 Ill. Admin. Code § 412.140(b).  ComEd 

submits that this provision is appropriate for the reasons set forth in Part II.A and Part II.B, 

above. 

E. Section 412.150 Direct Mail 

Section 412.150(a) provides that, in direct mail, the material “shall not display or 

otherwise use the electric utility’s logo . . . .”  83 Ill. Admin. Code § 412.150(a).  ComEd 

submits that this provision is appropriate for the reasons set forth in Part II.A and Part II.B, 

above.   

F. Section 412.160 Online Marketing  

Section 412.160(a) provides that a RES’s internet and electronic material “shall not 

display or otherwise use the electric utility’s logo . . . .”  83 Ill. Admin. Code § 412.160(a).  

ComEd submits that this provision is appropriate for the reasons set forth in Part II.A and Part 

II.B, above.   

G. Section 412.190 Utility Name and Logo Use  
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Section 412.190 provides that a “RES shall not be permitted to market power and energy 

service to residential customers using a similar name (where any part of the RES name contains 

any part of the utility name) or logo to that of an existing electric utility or natural gas utility in 

Illinois.”  83 Ill. Admin. Code § 412.190.  ComEd submits that this provision is appropriate for 

the reasons set forth in Part II.A and Part II.B, above.   

III.  EXCEPTIONS 

ComEd has set forth, in the Appendix to this brief, proposed corrections to technical and 

typographical errors identified in the Proposed Order. 

IV.  CONCLUSION  

For the foregoing reasons, ComEd requests that the above exceptions and corrections be 

made to the proposed rules.  Furthermore, in view of the uncertainty surrounding the basis for 

JCAR’s prohibition of the filing of proposed Part 412, ComEd reserves its rights to comment on 

or state exceptions to the rules in view of any further proposals, comments, or exceptions, 

whatever their source.  In the alternative, and in the event that there is no further clarity 

regarding JCAR’s view that there are threats to the public interest, ComEd requests that the 

Commission withdraw the proposed rules and that the rulemaking process begin anew.   

Dated: September 6, 2012 Respectfully submitted, 
 
Commonwealth Edison Company  
 

By:   
 

Mark R. Johnson 
Jonathan M. Wier 
Eimer Stahl LLP 
224 S. Michigan Avenue, Suite 1100 
Chicago, Illinois 60604 

Thomas J. Russell 
Attorney for Commonwealth Edison Company
10 South Dearborn Street, 49th Floor 
Chicago, Illinois 60603 
(312) 394-5831 
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(312) 660-7600 
mjohnson@eimerstahl.com  
jwier@eimerstahl.com 

thomas.russell@exeloncorp.com  

 


