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BRIEF ON EXCEPTIONS TO POST PROHIBITION PROPOSED ORDER  
OF PRAIRIE POINT ENERGY, L.L.C. D/B/A NICOR ADVANCED ENERGY LLC 

 
 

Prairie Point Energy, L.L.C. d/b/a Nicor Advanced Energy LLC (“NAE”) submits this 

Brief on Exceptions (“BOE”), under Section 10-111 of the Public Utilities Act (the “Act”), 220 

ILCS 5/10-111, 83 Ill. Adm. Code § 200.830, and the schedule set by the Administrative Law 

Judge (“ALJ”). 

The Post Prohibition Proposed Order (“Proposed Order” or “PO”) was issued on August 

22, 2012, but proposes the exact same proposed Part 412 language that resulted in the Joint 

Committee on Administrative Rules (“JCAR”) issuing an objection and prohibition of the 

proposed rule.  While the opportunity to file briefs on exceptions and reply briefs on exceptions 

provides an opportunity to respond to the Second Notice Rule now attached to the Post 

Prohibition Proposed Order, the PO continues to recommend adoption of a rule that contains 

substantive deficiencies that warrant continued objection and prohibition.  At a minimum, NAE 

maintains that the changes to the proposed rule set forth in the exceptions below need to be 

adopted by the Commission as part of any request to resolve the objections and lift the 

prohibition. 
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I. SUBPART B: MARKETING PRACTICES 

A. Section 412.190 Affiliate Name and Logo Use 

The Proposed Order continues to propose language in Section 412.190 that prohibits an 

Alternative Retail Electric Supplier’s (“ARES”) ability to use the name or logo of an affiliated 

electric utility to market power and energy to residential customers.  Proposed Section 412.190 

would not only apply a residential marketing prohibition to all ARES rather than just affiliated 

ARES, but would also expand the prohibition itself beyond the electric industry to include use of 

the name or logo of a gas utility.  Proposed Section 412.190 should be deleted because there is 

no authority to enact this prohibition, it is contrary to the law, and suffers from numerous other 

deficiencies that render it anticompetitive and unreasonable. 

The specific amendments to proposed Section 412.190 included in the Second Notice 

Rule and Proposed Order are as follows: 

Section 412.190 Affiliate Utility Name and Logo Use 

A RES shall not be permitted to market power and energy service to residential 
customers using a similar name (where any part of the RES name contains any 
part of the utility name) or logo to that of an existing electric utility or natural gas 
utility affiliated in Illinois.  This section does not apply to an electric utility 
serving or seeking to serve retail customers, including residential customers, 
pursuant to Section 16-116 of the Public Utilities Act. 

The prohibition in Section 412.190 is not authorized by any provision of the Public Utilities Act 

(the “PUA”), 220 ILCS 5/1-101 et seq., will harm development of a competitive residential 

electric supply market, and is not necessary to protect consumers. 

1. There is No Authority for the Proposed Prohibition 

The PUA does not contain any explicit authorization for the proposed prohibition, and 

NAE is not aware that any party or any order in this proceeding has identified specific statutory 

authority for the Commission to prohibit a RES from “using a similar name (where any part of 
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the RES name contains any part of the utility name) or logo to that of an existing electric utility 

or natural gas utility in Illinois.”  Proposed Section 412.190.  “The Commission only has those 

powers given it by the legislature through the Act.”  Business & Professional People for the 

Public Interest v. Illinois Commerce Comm'n, 136 Ill.2d 192, 201 (1989) (“BPI I”); see also 

People ex rel. Ryan v. Illinois Commerce Comc'n, 298 Ill.App.3d 483, 487 (2nd Dist. 1998) (“The 

Commission derives its power from the statute and only has the authority that is expressly 

conferred upon it.”).  No power to limit the names used by a RES have been conferred upon the 

Commission, and this provision exceeds the Commission’s authority and should be stricken. 

2. The Proposed Rule is unnecessary, anticompetitive, and contrary to 
existing rules and statutes. 

The Proposed Rule’s ban on the use of names or logos similar to those of an electric or 

gas utility is not necessary to protect consumers.  Indeed, the legislature has already decided that 

an electric utility itself (i.e., under its own name) may enter the competitive electric supply 

market outside its service area.  220 ILCS 5/16-116.  Given the legislature’s determination that a 

utility with the most direct relationship to delivery services for electric supply should be allowed 

to enter the competitive supply market in its own name, the proposal to prohibit entry into the 

market using the names or logos of utilities with less or no direct relationship to delivery services 

for competitive electric supply is baseless and contrary to the legislature’s determination.  

Moreover, the appropriate response to any concerns regarding customer information is to ensure 

adequate and accurate disclosures to consumers.  Adequate and accurate disclosures regarding 

the name and identity of an ARES offering residential electric supply service are already being 

made, and the Proposed Rule provides additional assurances in this regard through its disclosure 

requirements.  See e.g., Proposed Section 412.170(c). 
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In May of 2011, NAE entered into an agreement providing Dominion Retail, Inc. 

(“Dominion Retail”), a certified ARES in the State of Illinois, a license for use of the Nicor 

ElectricSM trademark.  This arrangement facilitated a residential service offering by Dominion 

Retail d/b/a Nicor Electric in 2011 that would otherwise not have been made.  Nicor Electric 

marketing materials explicitly disclose that Nicor Advanced Energy and Dominion Retail have 

entered into a licensing agreement to allow Dominion Retail to supply electricity to Illinois 

customers using the Nicor ElectricSM name.  The Second Notice Proposed Rule purports to 

prohibit this type of arrangement which has helped achieve additional residential service 

offerings and competition.  Such residential competition and offerings have only recently started 

to develop and flourish.  The 2011 Annual Report by the Commission’s Office of Retail Market 

Development (“ORMD 2011 Report”) indicates that “the number of residential customers taking 

service from an ARES increased from just over 200 in May 2010 to about 1,100 at the end of 

2010.”  ORMD 2011 Report, pp. 15-16.  The 2012 Annual Report by the Commission’s Office 

of Retail Market Development (“ORMD 2012 Report”) reports that residential customers taking 

service from an ARES increased to approximately 21,400 by the end of May, 2011, and grew 

dramatically to approximately 494,000 by the end of May, 2012.  ORMD 2012 Report, p. 15.  

The Commission’s Plug-In-Illinois web page reports that as of the end of July, 2012, “[o]ver 

802,000 residential customers have switched to a Retail Electric Supplier.”  

http://www.pluginillinois.org/ (viewed Sept. 6, 2012)  Section 412.190 of the Proposed Rule 

would undermine the pro-competitive environment that is flourishing in Illinois.  It sends a clear 

message that alliances, joint ventures or licensing agreements with in-state or out-of-state entities 

are forbidden where even a part of an Illinois utility name is used, lessening the value of Illinois’ 

utility holding company assets, including its intellectual property.  That in turn has the effect of 
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hindering new market entrants and businesses seeking to provide residential service offerings for 

electricity in Illinois, thereby limiting competition and choices to consumers. 

Proposed Section 412.190 is also inconsistent with Section 450.25(b) of the 

Commission’s rules, adopted in 1998, which specifies that a utility’s affiliate is not prohibited 

from using the utility’s or parent company’s name or logo in competing with ARES: 

Nothing in subsection (a) shall be construed as prohibiting an affiliated interest in 
competition with ARES from using the corporate name or logo of an electric 
utility or electric utility holding company. 

83 Ill. Adm. Code § 450.25(b).  Section 450.25(b) logically follows the legislative determination 

discussed above that electric utilities themselves may compete in their own name outside of their 

service areas.  All that is prohibited is the actual joint marketing or advertising by such utility 

and its affiliate; use of the utility name by an affiliate offering competitive electric supply is not 

prohibited.  83 Ill. Adm. Code § 450.25(a) and (b).1   

Further, proposed Section 412.90 does not comport with the similar policy established by 

rule for gas utility affiliates competing with alternative retail gas suppliers (“ARGS”) and by 

statute for utility affiliates offering HVAC services.  Section 550.30 (b) of the Commission’s 

rules was originally adopted in 2001 and specifies that a gas utility’s affiliate is not prohibited 

from using the utility’s or parent company’s name or logo in competing with ARGS:   

Nothing in subsection (a) shall be construed as prohibiting an affiliated interest in 
competition with ARGS from using the corporate name or logo of a gas utility or 
gas utility holding company.  

83 Ill. Adm. Code § 550.30(b).  Section 550.30(c) further confirms the ability of an affiliate in 

competition with ARGS to market using a natural gas utility's name or logo by specifying that 

                                                 
1 See also 220 ILCS 5/16-108 (Recognizing that electric utility affiliates and others may provide 

competitive electric supply in requiring provision of electric delivery services “on a nondiscriminatory 
basis regardless of whether the retail customer chooses the electric utility, an affiliate of the electric 
utility, or another entity as its supplier of electric power and energy.”) 
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disclaimers must be made when that occurs.  83 Ill. Adm. Code § 550.30(c).  Those disclaimers 

include disclosing that the utility-affiliated retail gas supplier is not the same company as the gas 

utility, the prices of the utility-affiliated retail gas supplier are not regulated by the Commission, 

and customers do not have to purchase services from the utility-affiliated retail gas supplier to 

receive the same quality of service from the gas utility.  Id.   

Similarly, since 2002, Section 7-208 of the PUA, 220 ILCS 5/7-208, has recognized that 

gas utility affiliates may offer competitive HVAC services to the public provided that certain 

disclaimers are made.  Those disclaimers include notice that the utility-affiliated HVAC 

company is not regulated by the Commission and that customers are not required to buy the 

utility-affiliated HVAC company’s services in order to receive the same quality of service from 

the affiliated gas utility.  

3. The Proposed Rule violates established law as to commercial speech. 

Not only is proposed Section 412.190 inconsistent with existing Section 450.25(b) and 

similar rules and statutory provisions as indicated above, its ham-fisted ban on the use of a 

utility’s or its holding company’s  name: (i) violates the free speech guarantee protected by the 

First Amendment of the United States Constitution and (ii) would remove the basis upon which 

the constitutional free speech challenge to the ban on joint marketing and advertising in Section 

450.25 was rejected in Illinois Power Co. v. Illinois Commerce Comm’n, 316 Ill. App. 3d 254; 

736 N.E.2d 196 (5th Dist. 2000).  In Illinois Power the appellate court recognized that the 

regulation of commercial speech is subject to the intermediate level of scrutiny that requires 

application of “a four-part analysis: (1) the expression must be protected by the first amendment, 

(2) the asserted government interest must be substantial, (3) the regulation must directly advance 
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the governmental interest asserted, and (4) the regulation must be no more extensive than 

necessary to serve the interest.”  Id. at 259-60 (citations omitted).   

The court in Illinois Power found that advertising and marketing was protected by the 

First Amendment as commercial free speech, and that insuring nondiscrimination among 

affiliated and non-affiliated entities in the development of a competitive market for electric 

supply was a substantial governmental interest directly advanced by the ban on joint marketing 

and advertising.  Id. at 260.  Significantly, the court found that the ban on joint marketing and 

advertising under Section 450.25 was no more extensive than necessary because it “still allows 

all utilities and ARES to advertise on their own behalf … [and] also allows affiliated ARES to 

use the utilities' corporate name and logo.”  Id. at 261 (emphasis added).  In contrast, proposed 

Section 412.190 would impose a ban on any use of a utility’s name or logo to market residential 

electric supply services except for an electric utility offering such services outside its service 

area, is not specifically tailored to serve the state’s interest in creating a competitive electric 

supply market, and would purport to prohibit the allowed use of a utility’s name or logo that was 

the basis for the Illinois Power court’s determination that Section 450.25 was narrowly tailored 

and not more extensive than necessary to serve the state's interest in creating a competitive 

market. 

4. The Proposed Rule impedes competition in the electric market. 

While many factors impact a firm’s decision to enter a competitive market, marketing 

considerations in general and name recognition in particular are often key considerations.  The 

ability to market under a known brand name can affect the ultimate decision of a firm to enter a 

market or make a service offering.  The number of actual market participants is critical to 

operation of a competitive market that benefits consumers.  Here, the Proposed Rule would 
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completely ban the use or any name or logo that is similar to that of any unaffiliated Illinois 

electric or gas utility to market power and energy to residential customers.  Such a restriction 

eliminates one avenue for achieving or enhancing brand name recognition, and would limit the 

number of ARES that would otherwise actively participate in the residential electric supply 

market.  

5. The Proposed Rule thwarts legitimate investor-backed expectations 
causing a substantial impairment of an existing contractual relationship. 

Proposed Section 412.190 is also a substantial impairment to the existing contractual 

relationship between NAE and Dominion Retail.  As discussed above, NAE and Dominion 

Retail entered into an agreement where NAE licensed the corporate parent’s name, Nicor, to 

Dominion Retail (“Licensing Agreement”).  Proposed Section 412.90 effectively eliminates the 

value of the Licensing Agreement to Dominion Retail and NAE by purporting to ban use of the 

word “Nicor” in the ARES’ name, Nicor Electric.  The value that would be eliminated by 

adoption of Section 412.190 is not hypothetical.  Since mid-2011, Nicor Electric has sent over   

1.7 million pieces of direct mail and over 17,000 customers have enrolled with Nicor Electric.  

As indicated above, those consumers and customers have received full disclosure of the exact 

relationship between Dominion Retail and NAE, the licensing of the Nicor ElectricSM trademark, 

and the identity of the entity offering or providing alternative retail electric supply services. 

Determining whether a contract has been constitutionally impaired requires consideration 

of the following four factors:  “whether a contractual obligation exists; whether governmental 

action has impaired that obligation; whether the impairment of the contract is substantial; and 

whether the government action serves an important public purpose.”  Commonwealth Edison 

Company v. Illinois Commerce Comm’n, 398 Ill.App.3d 510, 529, 914 N.E.2d 1065 (2nd Dist. 

2009).  If state regulation will provide a substantial impairment to an existing contractual 
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relationship, to justify the impairment, there must be a significant and legitimate public purpose.  

Energy Reserves Group, Inc. v. Kansas Power and Light Company, 459 U.S. 400, 411, 103 S.Ct. 

697 (1983).  The threshold inquiry is “whether a state law or regulation, has, in fact, operated as 

a substantial impairment to a contractual relationship.”  Id.  at 411.  A total destruction of the 

contractual expectations is not necessary for the finding of a substantial impairment of a 

contractual relationship.  Id.  

As discussed previously, proposed Section 412.190 would impair the existing Dominion 

Retail – NAE Licensing Agreement by purporting to prevent use of the “Nicor” component in 

the “Nicor Electric” name.  The heart of the Licensing Agreement between Dominion Retail and 

NAE is Dominion Retail’s use of NAE’s and its affiliate’s name, “Nicor.”  NAE’s review and 

contribution to Nicor Electric’s marketing materials and the proper use of the Nicor Electric 

name, as well as Dominion Retail’s offering and provision of residential electric supply services 

under the Nicor Electric name, would cease if Section 412.190 is adopted in a form that prevents 

use of the Nicor name.  Without the Nicor Electric name, the Licensing Agreement would cease 

to exist. 

Spark Energy, L.P., (“Spark”), while supported by the Illinois Competitive Energy 

Association, is the only party to Docket 09-0592 that offered some argument for banning the use 

of any part of a gas or electric utility’s name by an ARES.  Spark avers that customers are 

confused when an ARES has a similar name to that of an Illinois utility.  Comments of Spark 

Energy, L.P. to the First Notice Order at 3, Docket No. 09-0592 (Sept. 26, 2011).  Putting aside 

that Spark’s assertion of potential customer confusion appears to be nothing more than 

conjecture or speculation, Spark did not address disclosures or attempt to address why any 

potential confusion would exist with accurate disclosures.  Spark also fails to identify any ICC 
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complaints related to customer confusion as to use by ARGS or ARES that use part of a utility 

name.  Indeed, the Commission’s Consumer Services Division 2011 Annual Report (“CSD 2011 

Report”) reports no complaints for Nicor Electric during 2011, while 60 complaints are reported 

for Spark.  CSD 2011 Report, pp. 23-4.  Spark also conveniently fails to note that Illinois has a 

long-standing regulatory structure allowing the use of utility or utility holding company names 

by affiliated ARES and ARGS.  Further, Spark’s argument was only raised after Nicor Electric’s 

residential service offering went to market.  While avoiding customer confusion with respect to 

the identity of an ARES is an important public policy goal, banning one form of ARES 

competition to avoid alleged potential confusion about that type of ARES competition is akin to 

cutting off your nose to spite your face – a needlessly anti-competitive over-reaction to a non-

existent problem.  Spark’s argument, carried to its logical extreme, would eliminate all 

competition to avoid any confusion about competitors. 

Proposed Section 412.190 goes too far and does not reasonably achieve any public policy 

goal.  As indicated previously, the use of utility holding company names and parts of utility 

names has been upheld by the Illinois courts.  Illinois Power Company, 316 Ill. App. 3d at 261.  

Nicor Electric marketing material has fully disclosed the relationship of NAE and Dominion 

Retail and use of the Nicor Electric name.  Those notices have been placed on a wide variety of 

solicitation materials including direct mail, websites, and in telephone solicitations.  The outright 

ban on the use of a part of a utility name or utility holding company name does not further the 

public policy goal of avoiding customer confusion.  There is absolutely no evidence as to 

customer confusion in the form of customer complaints with the Commission.  As it relates to an 

affiliated ARES or affiliated ARGS use of all or part of a utility or holding company name, the 
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disclaimers and notices provide sufficient information to avoid customer confusion and meet the 

standards set by the Commission, the Illinois Legislature and Illinois’ courts. 

The expectations as to the ability to license the use of a utility or holding company name 

have been well settled.  The various notices required for use by ARES or ARGS of part of a 

name held by a corporate parent and used by a utility-affiliate has been in place for over a 

decade.  The expectations implied by the various “affiliate” use rules in the state indicate that if 

clear disclosures as to the entity involved in selling retail HVAC, gas supply, or electric supply 

services are present, then use of an element of a utility name is permitted.  Based on existing 

regulatory policy and law, the expectations by NAE and Dominion Retail that they could enter 

into a licensing agreement for use of the “Nicor” element of NAE’s parent’s name were 

reasonable.  At the time that NAE and Dominion Retail entered into the Licensing Agreement, 

there was no reason to believe that the use of part of a utility or holding company name as part of 

an ARES name would be banned.  The proposed “ban” on the use of part of an electric or gas 

utility’s name comes as a complete surprise and substantially impairs NAE’s contractual 

expectations.   

6. The Proposed Rule will result in a taking of Nicor’s corporate asset and 
is contrary to established public policy 

Proposed Section 412.190 would result in a taking that prevents the use of an intellectual 

property asset of AGL Resources, Inc., the Nicor name.  The Nicor trademark is the property of 

AGL Resources Inc.  Property that can be subject to a taking includes every interest anyone may 

have in any and every thing which is the subject of ownership.  Demos v. Pappas, 2011 IL App 

(1st) 100,829, ¶ 38, 956 N.E.2d 533, 542.  Property and its use may be regulated to a certain 

extent, but governmental regulation that goes “too far” will be considered a taking.  LaSalle 

Bank Nat. Ass’n v. City of Oakbrook Terrace, 393 Ill.App.3d 905 at 911, 913 N.E.2d 130 (2nd 
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Dist. 2009).  A taking may occur if a regulation places a limitation on an economically beneficial 

use, even if the entire value of the property is not eliminated by the regulation.  The test for a 

regulatory taking includes the assessment of the economic impact of the regulation on a claimant 

and the extent to which the regulation has interfered with distinct investment-backed 

expectations Lingle v. Chevron U.S.A. Inc., 544 U.S. 528 at 538 - 539, 125 S.Ct. 2074 (2005). 

Spark argues that the reason to ban the use of part of a gas or electric utility name is the 

avoidance of customer confusion.  Comments of Spark Energy, L.P. at 3, Docket No. 09-0592 

(Sept. 26, 2011).  Spark avers that an ARES will use a valued brand or element of its name that 

is shared by an Illinois utility to “fool customers” into believing that the ARES is the utility or is 

endorsed by the utility.  Id. at 3-4.  At the same time, Spark argues that the private value of a 

name and brand is “immense” and requires a significant amount of spending to establish.  Id. at 

4.  One can question if Spark actually believes an attempt to “fool” customers is being made 

given long standing practice as to utility-affiliate name use, the associated requisite disclaimers 

and notices, the prohibitions in the Illinois Consumer Fraud and Deceptive Practices Act, 815 

ILCS 505/2, and the notices and disclaimers present in the Nicor Electric materials.   

The holders of valuable intellectual property, such as a brand, name or logo, devote 

significant resources to preserve and grow the value of its asset.  In this case, the Nicor brand, 

name and logo are the property of AGL Resources, Inc.  Prior to Nicor, Inc.’s acquisition by 

AGL Resources in December 2011, Nicor, Inc. devoted significant resources, to preserve and 

grow the value of the Nicor brand, name and logo.  The outright ban of the use of the “Nicor” 

name in the Licensing Agreement destroys the Nicor Electric name and the transaction between 

NAE and Dominion Retail.   
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The changes proposed by Section 412.190 go too far in that it eliminates the economic 

value of a particular type of Illinois company’s brand - the parent corporations of utilities who 

possess economically valuable trademarks that are, in part, shared by subsidiary utilities and 

used by the parent corporation’s subsidiaries and licensees of those marks in the competitive 

electricity markets in the State of Illinois.  Nicor has carefully developed and expanded the value 

of its brand over the years.  Nicor has used its brand in a wide number of contexts both within 

Illinois and outside of the state.  Nicor recognizes that certain restrictions relating to notice used 

to clarify that a particular affiliate is not the utility entity are proper and relatively long standing 

policies.  See 220 ILCS 5/7-208 and 83 IAC 550.30.  Requirements for the use of notices and 

disclaimers on the use of the brand by utility-affiliated ARGS, ARES and HVAC have been seen 

as reasonable and have been supported by the courts in Illinois as discussed above.  The 

Licensing Agreement with Dominion was crafted with the current and long standing regulatory 

standards in mind.   

For reasons previously discussed, the reasonable, investment-backed expectations of both 

NAE and Dominion Retail are thwarted by the proposed Section 412.190.  Further, the Illinois 

Commerce Commission has previously allowed the parent company of Peoples Gas Light & 

Coke to license its name to Dominion (see Order 02-0362).  For approximately 3 years, 

Dominion Retail operated as an AGS under the name Peoples Energy Services Company.  The 

proposed Section 412.190 would eliminate the long standing allowance of the use of part of a 

utility’s name, as an asset of its parent company to be used by the utility’s affiliates and the 

parent company’s licensees. 
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7. There is no evidentiary record to support the averred intent to “fool” 
customers by use of a part of a utility name 

Spark in its comments on the First Notice Order avers that use of the utility name 

provides a competitor with an advantage relative to those parties not having a utility name.  

Spark provides no study or support for its assertions, nor does it discuss how the complete ban on 

the use of part of a utility name by an ARES is preferable to a potential rule similar to the long-

standing affiliate disclaimer or notice provides, and does not discuss how one party’s competitive 

advantage as to the use of part of a utility name injures consumers.  Adoption of the proposed 

Section 412.90 as written has no evidentiary support, is contrary to long-standing practice of the 

use of notice and disclaimers, and is in direct conflict with previous Commission rules, the 

opinions of Illinois’ courts and statute.  Prior to adoption of the draconian changes proposed 

Section 412.90, evidence of intent to “fool” should be present along with a demonstration of 

customer harm. 

*  *  *  *  *  * 

For the reasons stated above, proposed Section 412.190 of the proposed rule should be 

deleted. 

8. Proposed Alternative Language 

NAE proposes deletion of proposed Section 412.190 and the following additional 

language for Section II of the Proposed Order: 

A. Section 412.190 

 NAE argues that the prohibition in proposed Section 412.190 on a RES’ 
use of any part of an Illinois electric or gas utility’s name or logo is beyond the 
authority of the Commission, anti-competitive, discriminatory, contrary to the 
existing Part 450 rules, contrary to the Illinois Power opinion upholding Part 450, 
impermissible as a violation of commercial free speech rights, an impermissible 
taking of property rights, and otherwise not supported by the record.  NAE also 
argues that the disclosure requirements contained in other provisions of the rule 
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provide reasonable and adequate protection against any potential customer 
confusion related to such use.  The Commission’s finds these arguments against 
adoption of proposed Section 412.190 to be meritorious and relevant.  In 
particular, we agree that no clear authority for the Commission to adopt proposed 
Section 412.190 has been identified, that Section 412.190 is contrary to the 
language adopted in Section 412.25 of our rules, that Section 412.190 would 
undermine the basis upon which Section 412.25 was upheld in Illinois Power, that 
Section 412.190 would undermine rather than foster competition, that Section 
412.25 would operate in a discriminatory manner, and that other provisions in 
proposed Part 412 provide adequate protections for residential consumers.  
Accordingly, for all of these reasons, the Commission will delete Section 412.190 
from the proposed rule. 

II. SUBPART C: RESCISSION, DEPOSITS, EARLY TERMINATION AND 
AUTOMATIC CONTRACT RENEWAL 

A. Section 412.230 Early Termination of Sales Contract 

Among the various provisions of proposed Section 412.230 regarding early termination 

fees is a proviso “that any early termination fee or penalty shall not exceed $50 total regardless 

of whether or not the contract is a multiyear contract.”  No authority or statutory support for this 

limitation on ARES exists.  As discussed above, the Commission only has those powers given it 

by the legislature and the power to regulate the rates or fees charged by ARES is not one of those 

powers.  While Section 16-115A of the PUA identifies obligations of ARES and Section 16-

111B identifies the scope of the Commission’s oversight and authority over services provided by 

ARES, the specific rates and charges of ARES are not an identified PUA obligation for ARES or 

area of oversight and authority for the Commission.  220 ILCS 5/16-115A and 16-115B.  That 

the Commission does not regulate the rates and charges of competitive suppliers goes to the gist 

of what it means to have a competitive retail supply market.  While Section 16-119 of the PUA 

provides that any early termination fee “shall be conspicuously disclosed in any tariff or 

contract,” no authority to restrict or limit such fees is contained in the PUA for ARES.  See 220 

ILCS 5/16-119. 
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Accordingly, NAE proposes deletion of the phrase in proposed Section 412.230 “that any 

early termination fee or penalty shall not exceed $50 total regardless of whether or not the 

contract is a multiyear contract.”  The phrase “and shall not exceed $50” should also be deleted 

from proposed Section 412.110(f).  NAE also proposes the following additional language for 

Section II of the Proposed Order: 

B. Section 412.230  

 NAE argues that the limitation on early termination fees in proposed 
Section 412.230, and the related language in Section 412.110(f), exceeds the 
authority of the Commission.  The Commission agrees that no clear authority for 
the Commission to regulate the fees or charges of an ARES or the early 
termination fees contained in proposed Sections 412.230 and 412.110(f) have 
been identified.  Accordingly, the Commission will delete the language purporting 
to limit the amount of early termination fees an ARES from proposed Sections 
412.230 and 412.110(f). 

 

III. SUBPART D: DISPUTE RESOLUTION AND CUSTOMER COMPLAINT 
REPORTS 

A. Section 412.320 Dispute Resolution 

NAE does not object to the provision in Section 412.320 providing that a RES may not 

impair the right of a customer to make a formal or informal complaint with the Commission.  But 

proposed Section 412.320 also eliminates a RES’ ability to provide service under contracts that 

require a residential or small commercial retail customer to engage in alternative dispute 

resolution:  “A RES shall not require a residential or small commercial retail customer, as part of 

the terms of service, to engage in alternative dispute resolution, including requiring complaints to 

be submitted to arbitration or mediation by third parties.”  Once again, no authority exists in the 

PUA to so limit a RES’ discretion to require alternative dispute resolution for contract or other 

issues.  Indeed, the Commission itself has no authority to resolve individual property or contract 

disputes, and this attempt to regulate how parties may resolve contract and property disputes 
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over which the Commission has no authority to itself decide is clearly beyond its authority.  See  

Mitchell v. Illinois Cent. R. Co., 317 Ill. App. 501, 509 (1943) (The Commission “is not a 

judicial body and it has no jurisdiction to adjudicate controverted individual property or contract 

rights.”), citing People v. Peoria & P. U. Ry. Co., 273 Ill. 440 (1916).   

Proposed Section 412.320’s absolute prohibition of alternative dispute resolution is also 

contrary to Illinois law and policy and the Federal Arbitration Act.  As explained in Brown v. 

Delfre, 2012 IL App (2d) 111086, 968 N.E.2d 696, 360 Ill.Dec. 203 (2 Dist. Mar 29, 2012) (NO. 

2-11-1086): 

 ¶ 14 When considering the issues on appeal we remain mindful that “[i]t is 
well established that agreements to submit to arbitration, as an alternative method 
of dispute resolution, are favored at both the state and federal levels.” QuickClick 
Loans, LLC v. Russell, 407 Ill.App.3d 46, 52, 347 Ill.Dec. 876, 943 N.E.2d 166 
(2011). “[T]he decision whether to compel arbitration is not discretionary. Where 
there is a valid arbitration agreement and the parties' dispute falls within the scope 
of that agreement, arbitration is mandatory and the trial court [unless the 
agreement is invalid] must compel it.” (Internal quotation marks omitted.) LRN 
Holding, 409 Ill.App.3d at 1027, 350 Ill.Dec. 776, 949 N.E.2d 264 (quoting 
Travis v. American Manufacturers Mutual Insurance Co., 335 Ill.App.3d 1171, 
1175, 270 Ill.Dec. 128, 782 N.E.2d 322 (2002)). 

 ¶ 15 The Federal Arbitration Act applies to both state and federal courts 
(QuickClick Loans, 407 Ill.App.3d at 52, 347 Ill.Dec. 876, 943 N.E.2d 166), and 
it was enacted “to reverse long-standing judicial hostility to arbitration 
agreements and to place arbitration agreements on the same footing as other 
contracts.” Carr, 241 Ill.2d at 21, 348 Ill.Dec. 374, 944 N.E.2d 327. The Act 
reflects a liberal policy in favor of arbitration agreements, providing, in section 2 
(9 U.S.C. § 2 (2010)), that any written contract (involving commerce) evidencing 
an intent to resolve by arbitration any controversies arising thereunder “shall be 
valid, irrevocable, and enforceable, save upon such grounds as exist at law or in 
equity for the revocation of any contract.” See also 710 ILCS 5/1 (West 2010) 
(Uniform Arbitration Act provision containing almost identical language). 

Moreover, in AT&T Mobility LLC v. Concepcion, 131 S.Ct. 1740, 179 L.Ed.2d 742, 79 

USLW 4279, (2011) the United States Supreme Court ruled that California's court imposed rule 

prohibiting limitations on class action arbitrations was contrary to and pre-empted by the Federal 

Arbitration Act.  Proposed Section 412.320 goes much further than the California rule preempted 



 

18 

in AT&T, prohibiting retail electric suppliers from including any alternative dispute resolution 

provisions in their contracts.  This proposal similarly violates and is preempted by the Federal 

Arbitration Act, and must be deleted. 

For all the foregoing reasons, NAE proposes deletion of the sentence quoted above 

prohibiting alternative dispute resolution in Section 412.320.  NAE also proposes the following 

additional language for Section II of the Proposed Order: 

C. Section 412.320  

 NAE argues that the prohibition against alternative dispute resolution in 
proposed Section 412.320 exceeds the Commission’s authority, is contrary to 
Illinois law and policy, and is contrary to the Federal Arbitration Act.  The 
Commission agrees that no clear authority for the Commission to prohibit 
alternative dispute resolution has been identified.  We also note that other 
language in Section 412.320 which was not objected to preserves a customer’s 
right to bring an informal or formal complaint before the Commission.  The 
Commission further agrees that the prohibition against alternative dispute 
resolution is contrary to Illinois law and policy and the Federal Arbitration Act.  
For these reasons, we decline to adopt the absolute prohibition against alternative 
dispute resolution in Section 412.320. 
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IV. CONCLUSION 

WHEREFORE, for the reasons set forth herein, Nicor Advanced Energy respectfully 

requests that the Post-Prohibition Proposed Order be modified as set forth in this Brief on 

Exceptions. 

Dated: September 6, 2012 Respectfully submitted, 

Prairie Point Energy, L.L.C. d/b/a Nicor 
Advanced Energy LLC 
 
 
 
By:                /s/  John E. Rooney   

One of its Attorneys 
 

 John E. Rooney 
Carmen L. Fosco 
ROONEY RIPPIE & RATNASWAMY LLP 
350 W. Hubbard Street, Suite 600 
Chicago, IL  60654 
(312) 447-2800 
john.rooney@r3law.com 
carmen.fosco@r3law.com 
 

Attorneys for Nicor Advanced Energy 
 


