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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Formula rate tariff and charges authorized by  
Section 16-108.5 of the Public Utilities Act 

: 
: 
: 
: 

No. 11-0721 

BRIEF ON EXCEPTIONS ON REHEARING OF  
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) submits this Brief on Exceptions on 

Rehearing (“BOE-R”), under Section 10-111 of the Public Utilities Act (“PUA”), 220 ILCS 

5/10-111; Section 830 of the Rule of Practice of the Illinois Commerce Commission 

(“Commission” or “ICC”), 83 Ill. Admin. Code § 200.830; and the schedule set by the 

Administrative Law Judges.  Separate Exceptions, filed simultaneously, contain ComEd’s 

recommended revisions to the Proposed Order on Rehearing (or “PO-R”). 

I. INTRODUCTION 

This proceeding is ComEd’s first filing under the formula rate structure established by 

the Energy Infrastructure Modernization Act (“EIMA”).1  At issue is the formula rate itself, as 

well as ComEd’s first formula-based revenue requirement.  As the Commission recognized, the 

General Assembly gave specific direction concerning how formula rates were to be structured, 

and how they are to operate.  Unless the General Assembly’s directives are respected, the rates 

will not function as intended and the benefits of investment, modernization, job creation, reduced 

emissions, and ultimately, reduced total costs to customers will be imperiled.   

Acknowledging the limitations imposed by the accelerated process leading up to its 

original order (the “May 29 Order”), the Commission granted rehearing to ensure that its 

                                                 
1  Illinois Public Act (“PA”) 097-0616, as amended and supplemented by PA 097-0646. 
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decision ultimately implements the General Assembly’s directives.  The Commission found that 

three key issues should be reheard:  (1) the statutory investment return on ComEd’s pension 

asset, (2) the proper interest rate applicable to reconciliation balances; and (3) the measurement 

of rate year investments in the reconciliation process.  See PO-R at 1.  The rehearing evidence 

and briefing, as well as the resolution of the Illinois House of Representatives declaring that the 

May 29 Order “fails to reflect the statutory directives and intent” of EIMA on these issues,2 

underscore why the Commission must revise the May 29 Order.   

The Proposed Order on Rehearing correctly states that the Commission’s overarching 

task is to give effect to the General Assembly’s directives as set forth in EIMA.  It correctly 

acknowledges that the “fundamental rule of statutory construction is to ascertain and give effect 

to the General Assembly’s intent” and that the “best indication” of the “legislative intent is the 

statutory language, given its plain and ordinary meaning.”  PO-R at 21 (citations omitted).  The 

issues on rehearing are not issues of policy, nor issues on which selecting a “middle ground” is 

possible or appropriate.  The debate and any compromise on those issues already occurred at the 

General Assembly, and the outcome is reflected in the statutory language.     

The Proposed Order on Rehearing correctly resolves two of the three issues.  First, it 

correctly recognizes EIMA’s directive that ComEd be allowed an investment return on the 

pension asset reported in its FERC Form 1.  PO-R at 21.  Staff’s alternative proposal, which 

bears no relation to that statutory mandate, is properly rejected.   

The Proposed Order on Rehearing also recognizes that the interest rate on reconciliation 

balances must equal ComEd’s actual cost of money, i.e., ComEd’s Weighted Average Cost of 

Capital (“WACC”), if interest is to serve its purpose under EIMA.  PO-R at 28-29.  It 

                                                 
2  House Resolution 1157 (Aug. 17, 2012) (confirming, by an overwhelming vote, that on the three specific 

rehearing issues, the May 29 Order “fails to reflect the statutory directives and intent” of EIMA and urging the 
Commission to correct that Order on rehearing). 
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acknowledges the Commission’s longstanding recognition that capital is fungible.  Moreover, 

ComEd’s rates must respect ComEd’s actual reasonable and prudent capital structure, which has 

not been challenged, and no “slice” of ComEd’s total service costs can be carved out and viewed 

in isolation in order to arrive at a lower capital cost.  The Proposed Order on Rehearing also 

correctly rejects, as outside the scope of rehearing, arguments to artificially lower the interest 

rate based on “tax considerations.” ComEd suggests, however, that the Commission may also 

wish to explain why those arguments are flawed on the merits.    

The Proposed Order on Rehearing, however, errs by concluding that EIMA permits 

“determining rate base and capital structure” at the time of reconciliation using “an average, 

rather than the year-end amounts as reflected in [ComEd’s] FERC Form 1….”  HR 1157, 5:3-5.  

To the contrary, the General Assembly expressly required the use of final rate base data reflected 

in ComEd’s FERC Form 1.  That directive precludes using an “average” that does not appear in 

the Form 1, relies on the beginning data, and that captures only a fraction of the investment.  

That directive makes good sense.  The reconciliation occurs long after the investments are made 

and only the year-end rate base reflects all those investments.  Indeed, an end-of-year rate base 

has always been used when rates are being set after the year in which the investments were 

made.   

In sum, the Proposed Order on Rehearing must be revised to respect the General 

Assembly’s direction that actual plant additions as reflected in the FERC Form 1 for a rate year 

be considered in the subsequent reconciliation.  With that revision, and with the potential 

addition of alternative language addressing on the merits and rejecting (as the Commission has in 

the past) the “tax adjustment,” the Proposed Order on Rehearing should be adopted.   
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II. THE COMMISSION SHOULD APPROVE USE OF A YEAR-END RATE BASE 
FOR DETERMINING THE RECONCILIATION REVENUE REQUIREMENT 

Using an average rate base to determine the after-the-fact reconciliation revenue 

requirement is contrary to the express language and intent of the EIMA.  No real doubt can 

remain on this question.  EIMA states, in clear and unambiguous terms, that the after-the-fact 

revenue requirement used for purposes of reconciliation should be based upon the “final 

historical data reflected in the utility’s most recently filed annual FERC Form 1.”  220 ILCS 

5/16-108.5(d)(1) (emphasis added).  Last month, moreover, the House of Representatives, by an 

overwhelming vote, expressed “serious concerns” that an average rate base “fails to reflect the 

statutory directives and intent” of EIMA and urged the Commission to correct that error on 

rehearing.3  In the legislature’s words, “No statutory authority was given to the Illinois 

Commerce Commission to set rate base and capital structure using average numbers that do not 

represent final year-end values reflected in the FERC Form 1, and the Illinois Commerce 

Commission’s use of such average is contrary to the statute.”  HR 1157, 3:18-22. 

The Proposed Order on Rehearing (at 15-17) cannot square the statutory language with 

its use of an average rate base.  There can be no doubt that the final historical plant data in the 

FERC Form 1 is the reported year-end plant balance.  See ComEd Reh. Rep. Br. at 27.  The 

relevant entry 1 appears in the Comparative Balance Sheet that shows reporting year balance as 

of the end of that year.4  See ComEd Reh. Rep. Brief at 27.  The General Assembly specifically 

chose to incorporate that FERC Form 1 figure, rather than to use some other means for 

calculating plant balances or rate base.  Claiming that “[f]inal information is not merely the 

                                                 
3  House Resolution 1157 (adopted Aug. 17, 2012).   
4  FERC Form No. 1 (rev. 12-03), pp. 210-13 (http://www.ferc.gov/docs-filing/forms/form-1/form-1.pdf).  

Similarly, FERC Form 1 reports a “Balance at End of Year” for Electric Plant in Service.  Id. at p 206, Column (g).  
The General Instructions for FERC Form 1 also instruct filers that “[w]hen applying thresholds to determine 
significance for reporting purposes, use for balance sheet accounts the balances at the end of the current reporting 
period …”  Id. at iv.   
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figure from the last day of the year” (PO-R at 16), and then substituting data that does not reflect 

the final plant value, or even a plant value reported that year, drains the General Assembly’s 

language of all meaning and circumvents the General Assembly’s choice. 

The fact that the FERC Form 1 reports annual income and expenses, in contrast to assets, 

on the basis of what occurred during the reporting year also does not support the Proposed Order 

on Rehearing.5  To the contrary, the General Assembly specifically chose to use the asset data 

that is recorded on the FERC Form 1 as of year-end.  Likewise, the claim that depreciation does 

not begin until an asset is service (PO-R at 16) is not relevant to the Legislature’s clear direction 

that all assets reported in the FERC Form 1 be considered.  When depreciation on any particular 

asset begins has nothing to do with the fact that the year-end plant balance, and only the year-end 

balance, reflects all of the depreciable plant put into service in that year.  Nor does that fact that 

the Comparative Balance Sheet also lists plant balances as of the end of the prior year justify 

disregarding the final plant data.  As the name “Comparative Balance Sheet” makes clear, the 

prior year’s data – data first reported on the prior year’s FERC Form 1 – is for comparison.  It is 

neither the final plant data, nor even data for that reporting year.6  Courts and administrative 

bodies “‘must construe the statute as written and may not, under the guise of construction, supply 

omissions, remedy defects, annex new provisions, add exceptions, limitations, or conditions, or 

otherwise change the law so as to depart from the plain meaning of the language employed in the 

statute.’” County of Kankakee v. Illinois Pollution Control Bd., 396 Ill.App.3d 1000, 1027 (3rd 

Dist. 2009), quoting In re County Treasurer and Ex–Officio Collector of Cook County, 323 

                                                 
5  This is not surprising.  Balance sheets and income / expense statements are typically recorded in this way, 

as the General Assembly no doubt was aware.  Assets are measured as of the end of the period, and income and 
expenses are reported throughout the period.   

6  See FERC Form 1 at iv (Unless an appropriate explanation is given, “[w]herever (schedule) pages refer to 
figures from a previous period/year, the figures reported must be based upon those shown by the report of the 
previous period/year ….”); 220 ILCS 5/16-108.5(d)(1). 
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Ill.App.3d 1044, 1049 (1st Dist. 2001).  That plain language has been reinforced by the clear 

statement of the Illinois House, confirming the legislative intent.  Once known, as it is here, that 

legislative intent ends the debate. 

Contrary to the Proposed Order’s suggestion, ComEd’s statement that EIMA’s plain 

meaning and intent must be respected is not based on any assumption “that its investment in 

plant is the same on January 1st (and thereafter) of that year as it is on December 31st of that 

year.”  PO-R at 16-17.  There is no doubt that plant investments are made throughout a year; that 

is why rate base grows.  However, that does not imply that total investment should be measured 

after the fact using an average.  If, by analogy, one travels from New York to Chicago the 

measure of the distance travelled is the full distance between the two cities, not the “average” 

point somewhere east of Akron.  Likewise, the measure of investment during a year is the “final” 

data, just as the General Assembly directed.7  Indeed, that identical principle is reflected in the 

Commission’s own use of end-of-year rate base when looking at test year investment after-the-

fact.  See ComEd Reh. Rep. Br. at 31, fn. 8 (discussing the Commission’s use of end-of-year data 

in ComEd’s last five rate cases).  Just as the Commission has found it appropriate to use an end-

of-period rate base to set rates after the fact (i.e., after the investment is made and the plant in 

service), the General Assembly in EIMA directed that all rate year investments be considered 

when setting a reconciliation adjustment long after all those investments entered service.  

                                                 
7  In this respect, the Proposed Order on Rehearing also miscomprehends ComEd’s argument.  ComEd 

made clear its position clear and specifically referenced the fact that the reconciliation occurs long after the 
investments have been made: 

the reconciliation process that uses the “final historical data” always takes place after all plant 
investments for the year in question have been made.  Since those investments are actually serving 
customers at the time the reconciliation process takes place, it makes sense to permit ComEd to 
recover the full cost of those plant additions – not to arbitrarily reduce the cost by half, as the 
average rate base approach would do. 

ComEd Reh. Rep. Br. at 28.  Whether or not it is accepted, ComEd’s argument is not “misleading,” and the 
statement to that effect in footnote 3 on page 2 of the Proposed Order on Rehearing should in fairness be deleted. 
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Finally, by citing the canon of statutory interpretation that ambiguous statutory language 

should not be read to create absurd, unjust, or unreasonable results, the Proposed Order on 

Rehearing tacitly treats the General Assembly’s language as ambiguous and wrongly views what 

it directed as an absurd, unjust, or unreasonable result.  PO-R at 16.  The General Assembly was 

fully aware that, under any formula rate mechanism, the delivery service charges applied during 

a rate year can never reflect the actual costs of service for that year.  That is why after-the-fact 

reconciliation is needed.  It also knew that reconciliation was a practical process, and not 

theoretically perfect (it reconciles, for example, revenue requirements, not revenues).  The 

General Assembly is manifestly entitled to consider the practicalities, lags, and risks inherent in 

that process and to balance and offset them as it directs.  Whether or not it would have been the 

Commission’s choice, it was not unreasonable, unfair, or absurd for the General Assembly to 

direct that a final, rather than average, rate base be used to measure plant in the reconciliation 

revenue requirement, especially as all of that plant will have been in service for at least a year8 

prior to when the first penny of reconciliation revenues are collected.   

For the foregoing reasons, the Commission should not adopt the recommended decision 

of the Proposed Order on Rehearing with respect to the use of an average rate base and should 

adopt the changes reflected in ComEd’s Exception Nos. 1 and 2. 

III. THE COMMISSION SHOULD ADDRESS AND REJECT ON THE MERITS THE 
TAX ARGUMENT ADVANCED BY THE INTERVENORS. 

The Proposed Order on Rehearing correctly rejects the arguments made by several 

Intervenors that the interest properly applied to reconciliation balances should be reduced based 

on a mistaken argument about deferred taxes.  As it finds, those arguments are outside the scope 

                                                 
8 The very last asset to enter service on December 31 of any rate year will have already been in service for a 

year and a day on January 1 of the year when the reconciliation adjustment is collected.    
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of this rehearing.  However, there is more wrong with those arguments than that jurisdictional 

defect.  The Commission correctly rejected those arguments on the merits prior to rehearing, and 

they remain just as meritless now.   

As the Proposed Order on Rehearing notes, the reconciliation balance is a slice of the 

utility’s costs on which recovery is delayed.  That deferred amount must be financed as part of 

ComEd’s overall capital structure, just like every other investment or cost.  PO-R at 29.  

Deferred taxes should not be deducted from the reconciliation balance before interest is applied.  

As the Commission recognized in an unchallenged portion of its May 29 Order, the recording of 

a deferred income tax liability for accounting purposes does not provide a source of cash to 

ComEd to fund the revenue shortfall.  See May 29 Order at 167 (“The Commission declines to 

adopt this recommendation.  ComEd contends that this recommendation does not provide 

ComEd with cash.”).  That finding is well supported.  Houtsma Reh. Reb., ComEd Ex. 35.0, 

26:560-27:595.  The after-tax arguments are also flawed because they fail to acknowledge that 

the revenue collected through the interest provision will itself be subject to income taxes; 

therefore providing for interest on an after-tax basis, as the Intervenors propose, would 

improperly double count the impact of taxation.  Id., 28:618 - 29:628. 

Language reflecting ComEd’s argument on the merits of this issue and reflecting this 

additional alternative finding is provided as ComEd Exception Nos. 3 and 4, respectively.  

IV. TECHNICAL EXCEPTIONS INTENDED TO FACILITATE 
IMPLEMENTATION OF ANY ORDER ON REHEARING 

ComEd notes that implementation of Commission’s order on rehearing will require a 

ComEd compliance filing if the Commission corrects the May 29 Order on any of the three 

rehearing issues.  ComEd’s Rate Department has discussed with the Staff what would be the 

most appropriate process for making this compliance filing and proposes both a period of Staff 
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review and that any new charges be applied on a billing period basis, rather than via proration.  

That process should minimize potential customer confusion, and eliminate needless proration 

costs.  Language implementing this process is provided in ComEd Exception No. 7.  ComEd has 

shared this language with Staff and understands that Staff concurs. 

Second, ComEd suggests that revised formulae be approved showing how the 

Commission’s decision would be implemented.  Exemplar formulae are provided as Attachments 

A-1 (assuming ComEd’s Exceptions are accepted) and A-2 (assuming no change to the Proposed 

Order on Rehearing).  Language providing for the approval of the appropriate formulae to the 

Order on Rehearing is provided as ComEd Exception No. 5. 

ComEd notes that Appendix A to the Proposed Order on Rehearing contains a 

computation error.  Appendix A removes the May 29 Order’s pension asset disallowance on 

Page 2, Column (c), effectively reinstating $34,676,000 of pension asset funding costs.  This 

amount is comprised of a $34,871,000 base (Ex. 22.1, Sched. FR C-3, line 7) less $195,000 for 

the revision to the Wages & Salaries allocation factor (May 29 Order, App. A, p. 2, line 15).  

However, Appendix A uses ComEd’s original proposed 6.37% cost of long-term debt (Ex. 22.1, 

Sched. FR C-3, line 6), whereas the May 29 Order (at 138) adopts Staff’s proposed 6.42% long-

term debt cost.  To reflect that decision, both the recoverable pension asset costs and overall 

revenue requirement must be increased by $272,000.  See Attachment A-2, Sched. FR C-3.  

These corrections are made in Exception No. 6. 

Finally, Appendix A (page 1, line 25) to the Proposed Order on Rehearing references the 

Overall Rate of Return calculation to Appendix A, page 10.  However, that page does not portray 

the Overall Rate of Return. 
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V. CONCLUSION 

The Commission should give effect to the plain language of EIMA by adopting the 

Proposed Order on Rehearing as modified and supplemented by ComEd’s Exceptions.  These are 

not issues for policy debate, or for further compromise.  The legislature spoke clearly when it 

passed EIMA, and House of Representatives reconfirmed that decision.  Unless each of the three 

issues on rehearing are decided in accordance with that legislative direction, revenues the 

General Assembly intended to support EIMA investments will continue to be lost, and ComEd’s 

ability to implement the General Assembly’s vision will continue to be limited.  
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