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 In accordance with 83 Ill. Adm. Code Section 200.830 and the Ruling of the 

Administrative Law Judge (“ALJ”), dated August 23, 2012, this Brief on Exceptions (“BOE”) to 

the ALJ’s Post Prohibition Proposed Order (“PPPO”) is submitted on behalf of the Retail Energy 

Supply Association (“RESA”).
1
  

 

 

I. INTRODUCTION 

 

Throughout this proceeding, RESA has consistently presented concepts that focus on 

protecting customers by providing full and accurate disclosures, while avoiding measures that 

would limit or mitigate products and innovations, or burdening customers with unnecessary 

costs.  RESA has made, and continues to make, every effort to propose language modifications 

that provide as much clarity as possible to customers and stakeholders in the marketplace.   
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The PPPO addresses a complex matter, the adoption of rules relating to the obligations of 

Retail Electric Suppliers (“RES”).  Accordingly, it is necessary that the rules be understandable 

not only to RESs, but also to customers, and Commission Staff.  Unfortunately, as currently 

drafted, the proposed rules attached as Appendix A to the PPPO (the “Proposed Rules”) are the 

same exact rules submitted to the Joint Committee on Administrative Rules of the Illinois 

General Assembly (“JCAR”) and were the subject of a Statement of Objection to and Filing 

Prohibition of Proposed Rulemaking, issued by JCAR on June 12, 2012.  In that Statement, 

JCAR objected to all of the sections of the Proposed Rules: 

At its meeting on June 12, 2012, the Joint Committee on Administrative Rules voted to 

object to and prohibit the filing of the Illinois Commerce Commission’s Rulemaking 

titled Obligations of Retail Electric Suppliers (83 Ill. Adm. Code 412; 35 Ill. Reg. 12996) 

because unresolved issued remain in the rulemaking that JCAR deems a serious threat to 

the public interest.  JCAR is particularly concerned that ICC has not been able to cite 

specific statutory authority for various policies established in this proposed rulemaking. 

 

It is not clear exactly what objections JCAR has to the Proposed Rules.  Under these 

circumstances and given the time constraints in responding to a statement of objections (90 days 

from June 12) and a filing prohibition (180 days from June 12), RESA recommends that the 

Commission withdraw the rules submitted to JCAR and republish proposed rules in order to 

allow sufficient time to devise rules that will be acceptable to JCAR.  Appendix A to this Brief 

on Exceptions is a revised PPPO which would accomplish this purpose. 

In the event the Commission decides not to withdraw the Proposed Rules, this Brief on 

Exceptions sets forth necessary changes to the Proposed Rules, which were attached as Appendix 

A to the PPPO.     

As requested by the ALJ, this Brief on Exceptions is structured in the same manner as the 

Proposed Rules themselves.   

 

 

II. SECTION 412.30, CONSTRUCTION OF THIS PART 

 

Effective January 1, 2010, Public Act 96-0176 amended the Illinois Power Agency Act 

by providing for the aggregation of electrical load by municipalities and counties.  As a result, 

many municipalities have passed referenda allowing for opt-out municipal aggregation 



programs, and many have already contracted with a RES to provide electric service to residential 

and small commercial customers within the boundaries of the municipality.  Most recently, in the 

March 20, 2012 elections, 171 municipalities in the service territory of Commonwealth Edison 

Company and 71 municipalities in the service territory of Ameren Illinois Company passed 

referenda providing for opt-out municipal aggregation.  However, it is not clear if, or how, the 

proposed rules would apply to residential and small commercial customers acquired through 

municipal aggregation programs.  The following are a few examples of such issues: 

         

 Part 412 has marketing guidelines that apply to specific sales acquisition methods, 

namely door-to-door, Telemarketing, Inbound Enrollment Calls, Direct Mail, and 

Online Marketing.  There are no marketing rules specific to opt-out municipal 

aggregation.   

 

 Section 412.110 provides that a customer must be provided with a copy of the 

sales contract.  However, under a municipal aggregation scenario, the contract is 

not with the individual customer, but with its municipality. 

 

 

 Section 412.240 pertains to Contract Renewals.  However, the customer is not the 

entity that contracted with RES and the RES may not be the “winner” in a 

subsequent aggregation.  How would the automatic contract renewal apply in the 

municipal aggregation situation? 

 

 Can a residential customer of a RES, acquired via municipal aggregation, make an 

informal or formal complaint to the Commission pursuant to Proposed Section 

412.320, Dispute Resolution?   

 

 Do the rescission provisions of Section 412.210 and the early termination 

limitations of Section 412.230 apply to customers acquired through municipal 

aggregation programs? 

 

In conclusion, Proposed Section 412.30, Construction of this Part, should be revised by 

adding the following sentence:  “This Part sets forth the obligation of Retail Electric Suppliers to 

all of their customers, including customers obtained through municipal aggregation programs 

pursuant to Section 1-92 of the Illinois Power Agency Act.” 

 

III. SECTION 412.20  DEFINITIONS  

 

Exception No. 2 – The definition of “Rescind” must be modified in order to properly tie 



rescission rights to the execution of a contract.  

 

In its current form, the Proposed Rules confuse the rescission of a contract with the 

cancellation of a pending enrollment.  The concept of rescission is to abrogate (a contract) and 

restore the parties to the positions they would have occupied had there been no contract (Miriam-

Webster dictionary).  While a rescission of a contract would also implicitly cancel a pending 

enrollment (as there no longer is any agreement in place), a cancellation of pending enrollment 

would not rescind the contract (and any early termination fees may still apply).   

Beginning with its initial comments
2
, and emphasized throughout this proceeding, RESA 

has consistently taken the position that it is inappropriate to base rescission timelines on the 

utility processing an enrollment request.  Rescission timelines should not be extended due to 

utility processes, as “tacking on” additional days to a rescission period only serves to increase 

costs to customers due to added risk and impact to hedging practices that RESA has previously 

detailed.
3
  RESA recommends the definition of rescind be modified as follows so that rescission 

refers to the cancellation of a contract without fee: 

 

“Rescind” means the cancellation of a contract with a RES and/or pending customer 

enrollment to a RES, without the incurrence of an early termination fee. 

    

RESA will address rescission rights and the timing of rescission rights in greater detail in other 

sections of this Brief on Exceptions, mostly those addressing Section 412.210. 

 

IV. SECTION 412.110 UNIFORM DISCLOSURE STATEMENT 

 

Exception No. 3 – Section 412.110 must be modified to allow for 10-point font to be used 

for the Uniform Disclosure Statement in order to ensure that RESs can adhere to a two 

page limit. 

 

Section 412.110 of the ALJPR requires that a written Uniform Disclosure Statement 

(“UDS”) use 12 point font or larger.  RESA’s position is that 10-point font is of a sufficient size, 
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and given the number of disclosures that must be provided within the UDS, it may not even be 

physically possible to disclose all the items in an organized manner using 12-point fonts.  Section 

412.110 should be modified, as follows, to allow for 10-point fonts: 

 

[…]The written Uniform Disclosure statement must use 12 10 point font or larger, and, if 

it is a separate document, it must not exceed two pages in length: 

      

 

 

Exception No. 4 – In order to be consistent with other sections of the Proposed Rules,  

Section 412.110 must be revised to clarify that a RES is not required to provide a 

customer with a copy of the sales contract prior to the customer’s providing 

authorization for enrollment in a telemarketing situation.  

 

Section 412.110 appears to require that a customer has in his or her possession, a copy of 

the sales contract prior to the customer “enrollment” for electric service.  There is no definition 

of “enrollment” in the Proposed Rules, and it is not entirely clear what exactly “enrollment” 

refers to.  If enrollment refers to when the customer will begin to receive service from the RES, 

RESA does not oppose this concept.  However, if “enrollment” refers to the customer providing 

authorization to enroll in RES service, then RESA has a number of concerns. 

From a practical standpoint, providing a copy of the sales contract prior to receiving the 

customer’s written authorization is not feasible when the customer is solicited through 

telemarketing methods, which is an acceptable method under the Proposed Rules.  Section 

412.110 is inconsistent with Sections 412.130 and 412.140 of the Proposed Rules which 

contemplate a copy of the sales contract being sent to a customer after receiving the Written 

Authorization. 

 

To clarify the timing involved in providing a contract and UDS to the customer, the 

Commission should adopt the following modification to Section 412.110 which eliminates the 

language that conflicts with other sections and clarifies that the copy of the sales contract can be 

sent to the customer after receiving the Written Authorization and the utility’s confirmation of an 

accepted enrollment: 



Section 412.110 Uniform Disclosure Statement 

In addition to providing the customer with a copy of the sales contract, a RES or 

one of its sales agents must disclose the following information to the customer 

prior to any enrollment for electric service, regardless of the form of marketing 

used. The written Uniform Disclosure statement must use 12 10 point font or 

larger, and, if it is a separate document, it must not exceed two pages in length:  

 

 

V. SECTION 412.120  DOOR-TO-DOOR SOLICITATION 

 

Exception No. 5 – Subsections 412.120 (j) and (k) should be eliminated. 

 

Subsection 412.120 (k) provides:   

Persons conducting door-to-door sales may do so only during the hours established as 

being permissible by the jurisdiction within which the door-to-door sales take place.  In 

jurisdictions where no such permissible hours are established, permissible hours for the 

door-to-door sale of power and energy service shall be between the hours of 9 a.m. and 7 

p.m. during the months beginning October 1 and ending March 31, and between 9 a.m. 

and 8 p.m. during the months beginning April 1 and ending September 30.  

RESA does not object to the first sentence of Subsection 412.120 (k)—it is fair that a RES 

utilizing door-to-door marketing abides by the same terms imposed by a city or town on the 

marketing of all products.  However, where the city or town does not have any established hours 

for door-to-door marketing, there is nothing reasonable about carving out an exception for 

electric sales when none exists for gas sales or sales of any other service or product.  For 

example, pursuant to proposed subsection 412.120 (k), an agent or employee that is selling gas 

and electric products would be able to continue selling the gas product after 7 p.m. in October, 

but would have to discontinue selling the electric product.  In addition, for some unknown 

reason, apparently it is okay to sell magazines after 7 p.m., but not an electric product.   

Moreover, Proposed Part 412 does not attempt to limit other sales channels, such as 

telemarketing or other direct sales methods.  The proposal creates an uneven playing field that is 

tilted in favor of suppliers that utilize channels other than door-to-door solicitation.  RESA does 

not favor one sales channel over another but rather supports the creation of a level playing field 

that permits all suppliers to compete on equal footing regardless of sales channel utilized. 

The proposed restricted hours for door-to-door marketing also usurp the authority of the 



municipalities in electric utility service territories that are open to competition.  Municipalities 

have been setting and enforcing municipal codes that apply to solicitation for many years.  If a 

municipality chooses not to limit the hours for door-to-door marketing, the Commission should 

not interfere. Any restrictions on door-to-door solicitation of all products and services should be 

made by the municipality, not by this Commission.   

Similarly, proposed subsection 412.120 (j) sets forth employment eligibility criteria for 

persons selling electric energy products door-to-door.  No such requirements are imposed on 

door-to-door sales of any other product, including natural gas. 

In conclusion, proposed subsections 412.120 (j) and (k) should be deleted. 

 

VI. SECTION 412.130  TELEMARKETING 

 

Exception No. 6 – Section 412.130(d) of the ALJPR should be revised to clarify the third 

party verification procedure. 

 

RESA remains concerned that Section 412.130(d) of the ALJPR could be interpreted to 

require a third-party verification (“TPV”) to contain the following question, “Do you understand 

items (d) through (p) of the Uniform Disclosure Statement?”   

In initial comments, RESA points out for telemarketing and inbound enrollment calls 

there is neither an opportunity nor requirement to provide a written Uniform Disclosure 

Statement prior to enrollment, the only way to provide a customer a frame of reference would be 

to read to the customer (over the telephone), items (d) – (p) of the Uniform Disclosure Statement.  

(Docket No. 09-0592, Verified Initial Comments of RESA, p.19-21) 

Other parties shared RESA’s concern.  ICEA makes similar arguments in its initial 

comments as well, stating in a telemarketing situation, it is highly unlikely that a customer would 

have a copy of the written uniform disclosure statement to refer to at the time of the third party 

verification call.  ICEA contends the importance of the provision is that the customer understand 

the underlying information contained in the Uniform Disclosure Statement, not that the customer 

understands that there exists a document called a “Uniform Disclosure Statement” or that a 

customer know and understand that a particular requirement contained in the document is 



referred to “item d” and another “item e” and so forth. (Docket No. 09-0592, Verified Initial 

Comments of ICEA, p. 6)  Staff explicitly recommends revising Section 412.130(d) to clarify 

that the third party verifier needs to affirm that the customer understands the pertinent 

information applicable to the product they are being offered as required in Section 412.110, 

rather than asking the customer if they understand items (d) – (o) of the Uniform Disclosure 

Statement.  (Docket No. 09-0592, Verified Corrected Reply Comments of Staff, p.27-28)  

RESA’s proposed modification to Section 412.130 went unopposed by other parties and should 

be adopted to require the RES to disclose the items within the UDS prior to contracting with the 

customer, but allows the RES to mail the UDS after contracting with the customer.  Accordingly, 

RESA recommends that Section 412.130(d) of the ALJPR be revised to read: 

 

d)  If a RES sales agent engages in telemarketing and third party verification is used 

to authorize a customer's enrollment, the third party verification must require the 

customer to verbally acknowledge that he or she understands items (d) through (p 

)  of the Uniform Disclosure Statement in Section 412.110. 

 

 

VII. SECTION 412.190  AFFILIATE NAME AND LOGO USE 

 

Exception No. 7 – Section 412.190 must be clarified to limit its applicability to retail 

electric suppliers which are affiliates of Illinois electric utilities.  

 

RESA does not object to the proposed section if it is limited to retail electric suppliers 

that are affiliates of Illinois electric utilities.  This can be accomplished by deleting the current 

version of Section 412.190 and substituting the following language: 

Section 412.190, Affiliate Name and Logo Use:  A RES that is affiliated with an Illinois 

electric utility shall not be permitted to market power and energy service to residential 

customers using a similar name or logo to that of its affiliated Illinois electric utility. 

 

 

 

 

VIII. SECTION 412.210 RESCISSION OF SALES CONTRACT 

 



Exception No. 8 – Section 412.210 must be modified to tie rescission to the date of 

execution of the contract. 

 

 

As is common practice with all types of contract, a consumer’s right of rescission should 

be linked to the signing of a contract – a date in time very different from the enrollment 

date.   The problem with the proposed rules, which tie rescission to utility processing of 

enrollments, is that contracts can be signed months ahead of enrollment and the contract price is 

typically based on the prevailing market conditions when the contract was signed.  For those 

reasons, suppliers typically buy power contemporaneously with the signing of the 

contract.  Once a supplier buys power to supply customers, it is exposed to financial harm if the 

customer backs out of the contract.  With a right of rescission linked to the time of contract 

signing, a supplier can appropriately wait for the customer to decide and only then buy the power 

promptly.  It is unfair to impose the financial harm on a supplier by making it wait to buy power 

until 10 days after the date of enrollment, which immediately precedes the initial service date, 

possibly under market conditions that have changed drastically from the prices available when 

the contract was signed.  This structure is ripe for abuse as suppliers would have to hold open 

prices offered at the time of executing the contract, and therefore incur costs, that may later be 

avoidable by the customer. 

In conclusion, Section 412.210 should be revised by deleting the current language and 

replacing it with the following language:  “The customer has the ability to rescind the contract 

with the RES by notifying the RES by midnight of the third business day from the date the 

contract was signed.” 

 

 



IX. SECTION 412.230  EARLY TERMINATION OF CONTRACT  

 

Exception No. 9 - Section 412.230 must be modified to eliminate the $50 cap on early 

termination fees. 

 

During the Commission’s proceeding, absolutely no evidence was presented by any party 

that suggests inordinately high early termination fees were an issue in Illinois’ retail electric 

market.  Despite the fact that there is currently no restriction on early termination fees,  

residential switching rates in Illinois have taken off.  According to the electric switching 

statistics on the Commission’s website, as of July 31, 2012, there were over 802,000 residential 

customers purchasing their electricity supply from RESs in Ameren’s and ComEd’s service 

territories. 

While there are more than 802,000 residential customers on competitive retail supply, 

RESA’s review of the Commission’s edocket system indicates that there are currently no formal 

complaints against a RES based on early termination fees.  Clearly, the proposed cap on early 

termination fees is a solution in search of a problem. 

Part of the rationale for the cap on early termination fees was the fact that a $50 cap was 

imposed on Alternative Retail Gas Suppliers pursuant to Section 19-115 (g) (5) (A) of the Public 

Utilities Act.  However, when that section of the Public Utilities Act was enacted, the Illinois 

General Assembly was addressing an issue that was specific to the retail natural gas market 

several years ago.  The General Assembly did not go as far as to adopt similar provisions for the 

retail electric market--the law clearly only applies to retail natural gas products.   

In fact, Section 16-119, Switching suppliers, specifically allows an ARES to establish an 

early termination fee in its contracts with customers.  Section 16-119 states, in relevant part: 

An electric utility or an alternative retail electric supplier may establish a term of service, 

notice period for terminating service and provisions governing early termination through 

a tariff or contract…Any notice provisions, or provision for a fee, charge or penalty with 

early termination of a contract; shall be conspicuously disclosed in any tariff or contract.  

(220 ILCS 5/119), emphasis added) 

 

Obviously, the Generally Assembly has the right to address the issue in the future, if a 

problem were to arise.  The Commission has no statutory authority for extending this provision 

to the retail electric market.  If the Commission believes such an extension is warranted, then the 



law should be changed, but until it is, a $50 early termination fee limit should not be extended to 

the retail electric market.   

 

 In conclusion, the first sentence of Section 412.230 should be revised as follows: 

Any contract between a RES and a customer that contains an early termination fee shall 

disclose the amount of the early termination fee or the formula used to calculated the 

termination fee, provided that any early termination fee or penalty shall not exceed $50 

total regardless of whether or not the contract is a multiyear contract.
4
 

 

 

Exception No. 10-Section 412.230 must be modified to remove the provision that would 

allow a customer to cancel a contract, without fee, ten days after receipt of his or her 

first bill. 

 

 From the onset of the Commission’s proceeding, one of RESA’s primary 

concerns was Section 412.230 of the original proposed rules which allows a customer to cancel a 

contract ten (10) days after the issuance of his or her first bill without being subjected to early 

termination fees.  RESA opposes an early termination fee waiver because such a provision would 

result in gaming, limit fixed-rate offerings, and increase costs to customers.  Customers’ freedom 

of choice should not be hampered by rules dictated by the Commission to address issues that are 

unapparent in the retail electric marketplace.   

Waiver of Early Termination Fee (10 days after first bill) unnecessarily extends the 

financial harm to suppliers.  If a customer signs a contract on January 1 with the intended start 

date of March 1, and service begins March 1, the customer may not receive the first utility bill 

until mid-May for March service, yet under these proposed rules, if a customer terminates 

service up to ten days after the first bill – potentially June, the early termination fee is waived.  

This structure is ripe for abuse as suppliers have contracted at prices that take into account the 

ability to apply an early termination fee that may later be avoidable by the customer. 

 Section 412.230 must be modified to delete the second sentence and third sentences of Section 

412.230.  With the changes proposed in the last two exceptions, Section 412.230 would read as 

follows:  
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Any contract between a RES and a customer that contains an early termination fee shall 

disclose the amount of the early termination fee or the formula used to calculated the 

termination fee, provided that any early termination fee or penalty shall not exceed $50 

total regardless of whether or not the contract is a multiyear contract.  Any contract 

containing an early termination fee shall provide the customer the opportunity to contact 

the RES to terminate the contract without any termination fee or penalty within 10 

business days after the date of the first bill issued to the customer for products or services 

provided by the RES.  A customer relying on this provision to avoid an early termination 

fee shall be precluded from relying upon this provision for 12 months following the date 

the customer terminated his or her sales contract.  The contract shall disclose the 

opportunity and provide a toll-free phone number that the customer may call in order to 

terminate the contract.  This requirement does not relieve the customer of obligations to 

pay for services rendered under the contract until service is terminated. 

 

 

X.   SECTION 412.310  REQUIRED RES INFORMATION 

 

Exception No. 11 – Section 412.310 of the Proposed Rules should be revised to limit 

updating to material changes. 

 

Section 412.310(b) requires a RES to file updated information with 10 business days after 

any changes in any of the documents or information required to be filed by this Section – 

referring to bill formats, standard customer contracts, complaint and resolution procedures, and 

contact information.  Updated filings should only be made upon a material change being made.   

The term “material” is clear.  As drafted, a RES would have to file updated information if it 

made an immaterial (e.g an editorial) change to a document, such as changing page numbers.  

This makes no sense and does not impact the Commission’s authority.  To accomplish this, 

Subsection 412.310 (b) should be revised to read:  “The RES must file updated information 

within 10 business days after material changes in any of the documents or information required 

to be filed by this Section.” 

 

 

XI. CONCLUSION 

 

Throughout this proceeding, RESA has consistently presented concepts that focus on 

protecting customers by providing full and accurate disclosures, while avoiding measures that 



would limit or mitigate products and innovations, or burdening customers with unnecessary 

costs.  RESA has made every effort to propose language modifications that provide as much 

clarity as possible to customers and stakeholders in the marketplace.  In conclusion, for the 

reasons stated previously, RESA urges the Commission, in light of JCAR’s statement of 

objections and statement of prohibition, to withdraw the proposed rules submitted to JCAR and 

republish proposed rules.  Appendix A reflects the necessary changes to the PPPO to accomplish 

this.  If the Commission decides not to withdraw the proposed rules, it should make the 

necessary corrections to the Proposed Rules set forth in the 11 exceptions stated herein.   

 

 

Respectfully Submitted; 

 

 

/s/GERARD T. FOX 

Gerard T. Fox 

An Attorney for the Retail Energy 

Supply Association 

 

Law Offices of Gerard T. Fox 
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Chicago, IL 60601 

(312) 268-5674 

gerardtfox@aol.com  
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