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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 

Illinois Commerce Commission  ) 
On Its Own Motion    ) 
      ) 09-0592 
      ) 
Adoption of 83 Ill. Adm. Code 412  ) 
      ) 
      ) 
 

 
POST PROHIBITION RULE BRIEF ON EXCEPTIONS OF THE STAFF 

OF THE ILLINIOS COMMERCE COMMISSION 
 

 

 Pursuant to Section 200.830 of the Illinois Commerce Commission‟s 

(“Commission”) Rules of Practice, 83 Ill. Admin. Code 200.830, Staff of the Illinois 

Commerce Commission (“Staff”), by and through its undersigned counsel, respectfully 

submits this Brief on Exceptions (“BOE”) to Appendix A of the Administrative Law 

Judge‟s (“ALJ”) Post Prohibition Proposed Order (“Post Prohibition Rule”) which is the 

Administrative Law Judge‟s proposed Part 412, which was issued on August 22, 2012. 

 

I. INTRODUCTION 

Staff believes this is an important rule, and in the interest of moving this Post 

Prohibition Rule forward, we appreciate JCAR‟s guidance provided in The Flinn Report 

of June 15, 2012, attached hereto as Attachment B, and Staff takes this opportunity to 

address those points. (Staff BOE Att. B) Staff is only addressing those issues that Joint 

Committee on Administrative Rules (“JCAR”) noted was concerned, according to The 

Flinn Report, attached here as Attachment B. (Staff BOE Att. B, at 6)  Nonetheless, 
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Staff does not waive any position it has previously raised in briefs or commentary. Thus, 

the omission of a response to an argument that Staff previously addressed simply 

means that Staff stands on the position taken previously because further or additional 

comment is neither needed nor warranted.  Staff is providing the attached JCAR 

Prohibition (Staff BOE, Att. A), and the attached corresponding Flinn Report. (Staff 

BOE, Att. B)  Staff is also providing the attached, Staff-recommended Post Prohibition 

Rule done in legislative style for the convenience of the ALJ, which contains both Staff‟s 

proposed exceptions replacement language and some edits that are ministerial in 

nature in an endeavor to correct what appeared to Staff to be inadvertent typographical 

errors.  (Staff BOE, Att. C) 

  

II. AUTHORITY 

The Commission has implicit rulemaking authority over consumer protections for 

alternative retail electric supplier (“ARES”) customers based on two separate provisions 

set out in the Public Utilities Act. See 220 ILCS 5/10-101; 5/8-501. 

First, the Commission has general rulemaking authority for “any matters covered 

by the provisions of [the Public Utilities] Act, or by any other Acts relating to public 

utilities.”  220 ILCS 5/10-101. 

Second, the Commission has rulemaking authority over “the performance of any 

service or the furnishing of any commodity of the character furnished or supplied by any 

public utility.”  220 ILCS 5/8-501.  Retail electric supply has the character of a service or 

commodity provided by a public utility, electric supply.  Therefore, in Staff‟s view, the



 

 

 Commission is granted the rulemaking authority over the performance of retail 

electric supply services, including consumer protections of retail electric supply 

customers. Id. 

 

III. STAFF EXCEPTIONS 

a. Section 412.10 Definitions  

The Post Prohibition Rule defines “Residential Customer” by stating “„Residential 

Customer‟ is []receiving residential service as defined in 83 Ill. Admin. Code 280.”  Post 

Prohibition Proposed Order, Att. A, at 3.  It is Staff‟s belief that this definition may have 

been the result of an inadvertent typographical error.  Staff recommends the definition 

read as follows:   

“Residential Customer” means a customer receiving residential service as 
defined in 83 Ill. Admin. Code 280. 
 

b. Section 412.190 Utility Name and Logo Use 

Staff recommends that the Commission reject the proposed language, and 

instead remove the entire Section 412.190 Utility Name and Logo Use. The Post 

Prohibition Rule prohibits ARESs from using a name or logo similar to that of an existing 

electric or natural gas utility in Illinois. Post Prohibition Rule at 12.  Certainly, Staff 

agrees that deceptive practices should be prohibited. Nonetheless, Staff finds this 

section to be ambiguous and redundant in its attempt to prohibit deceptive practices.  

First, the Post Prohibition Rule would require the Commission to determine if a logo or 

name is “similar” to that used by an electric utility, something the Commission is ill-

suited to determine as it could involve making determination under the federal Lanham 

Act (15 U.S.C. § 1125(a)) for trademark infringement and other determinations that 
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simply do not fall under the Commission‟s recognized expertise in enforcing the Public 

Utilities Act (“PUA”).  Moreover, the term “similar” is inherently ill-defined, and could 

result in RESs not knowing the standard against which they would be judged. 

Second, the Post Prohibition Rule already prohibits this type of deceptive  

practices.  Section 412.110(l) requires:  

[a] statement that the RES is an independent seller of power and energy 
services, certified by the Illinois Commerce Commission and that the 
agent is not representing or acting on behalf of the electric utility, 
governmental bodies or consumer groups; 

 
 Furthermore, the Section 412.170(c) of the Post Prohibition Rule also prohibits 

ARES agents from using false, misleading, materially inaccurate or otherwise deceptive 

language or materials in soliciting or providing services.  (Post Prohibition Rule, at 11)  

 Finally, since the General Assembly has already authorized the Commission to 

make “misrepresentation” judgments regarding alternative gas suppliers in Section 19-

105 of the PUA (220 ILCS 5/19-105), it is already within its sphere of recognized 

expertise to make the same determinations regarding alternative retail electric suppliers 

in enforcing Sections 412.110(l) and 412.170(c). (Staff Reply Comments, at 30) 

Therefore, Staff recommends that the Commission reject the proposed language, and 

instead delete the entire Section 412.190 as follows: 

Section 412.190 Utility Name and Logo Use 
 

 A RES shall not be permitted to market power and energy service 
to residential customers using a similar name (where any part of the RES 
name contains any part of the utility name) or logo to that of an existing 
electric utility or natural gas utility in Illinois. This section does not apply to 
an electric utility serving or seeking to serve retail customers, including 
residential customers, pursuant to Section 16-116 of the Public Utilities 
Act. 
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c. Section 412.120 Door-to-Door Solicitation 

The Post Prohibition Rule prohibits an ARES agent from displaying the logo of an 

electric utility on its apparel or identification, and from using or showing any material 

containing that logo during door-to-door solicitations.  (Post Prohibition Rule, at 6)  

Although Staff recognizes the use of an electric utility logo as contemplated in this 

Section 412.120 is different from that contemplated in Section 412.190, out of the 

outmost deference to JCAR‟s guidance, Staff recommends that the Commission reject 

this proposed language, and recognizes that a further discussion of the utility name and 

logo use appears under Section 412.190, 412.150, and 412.160.  Specifically, Staff 

recommends Section 412.120(a) be modified as follows: 

A RES agent shall state that it is an independent seller of power and 
energy service, certified by the Illinois Commerce Commission, and that it 
is not employed by, representing, endorsed by or acting on behalf of the 
electric utility, governmental body, or consumer group. The agent shall not 
display the logo of the electric utility on its appeal or identification or use or 
show any material containing that logo. 

 
d. Section 412.150 Direct Mail 

Likewise, the Post Prohibition Rule prohibits the display or use of an electric 

utility‟s logo in a RES‟s direct mail material. (Post Prohibition Rule, at 9-10) Again, 

although Staff recognizes the use of an electric utility logo as contemplated in this 

Section 412.150 is different from that contemplated in Section 412.190, out of the 

outmost deference to JCAR‟s guidance, Staff recommends that the Commission reject 

this proposed language, and recognizes that a further discussion of the utility name and 

logo use appears under Section 412.190, 412.120, and 412.160.  Specifically, Staff 

recommends Section 412.150(a) read as follows: 
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RES agents contacting customers for enrollment for power and energy 
service by direct mail shall include the items of the Uniform Disclosure 
Statement (Section 412.110) for the service being solicited. Direct mail 
material shall not display or otherwise use the electric utility‟s logo nor 
make any statements of representation of, endorsement by or acting on 
behalf of the electric utility, governmental body or consumer group. 

 
e. Section 412.160 Online Marketing 

The Post Prohibition Rule prohibits the display or use of an electric utility‟s logo in 

a RES‟s Internet or electronic material.  (Post Prohibition Rule, at 10) Although Staff 

recognizes the use of an electric utility logo as contemplated in this Section 412.160 is 

different from that contemplated in Section 412.190, out of the outmost deference to 

JCAR‟s guidance, Staff recommends that the Commission reject this proposed 

language, and recognizes that a further discussion of the utility name and logo use 

appears under Section 412.190, 412.120, and 412.150.  Specifically, Staff recommends 

Section 412.160(a) read as follows: 

Each RES offering power and energy service to customers online shall 
display the items of the Uniform Disclosure Statement (Section 412.110) 
for any services offered through online enrollment before requiring the 
customer to enter any personal information other than zip code, electric 
utility service territory, and/or type of service sought. The RES‟s Internet 
and electronic material shall not display or otherwise use the electric 
utility‟s logo nor make any statements of representation of, endorsement 
by or acting on behalf of the electric utility, governmental body or 
consumer group. 
 

f. Section 412.230 Early Termination of Sales Contract 

For all the reasons Staff has previously argued, Staff recommends the 

Commission reject the $50 early termination fee cap. (Staff Corrected Brief, at 43)  

Accordingly, Staff recommends Section 412.230 read as follows: 

Any contract between a RES and a customer that contains an early 
termination fee shall disclose the amount of the early termination fee or 
the formula used to calculate the termination fee. Provided that any early 
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termination fee or penalty shall not exceed $50 total regardless of whether 
or not the contract is a multiyear contract. Any contract containing an early 
termination fee shall provide the customer the opportunity to contact the 
RES to terminate the contract without any termination fee or penalty within 
10 business days after the date of the first bill issued to the customer for 
products or services provided by the RES. A customer relying on this 
provision to avoid an early termination fee shall be precluded from relying 
upon this provision for 12 months following the date the customer 
terminated his or her sales contract. The contract shall disclose the 
opportunity and provide a toll-free phone number that the customer may 
call in order to terminate the contract. This requirement does not relieve 
the customer of obligations to pay for services rendered under the contract 
until service is terminated. 
 
Staff recognizes that a further discussion of the early termination fee appears 

under Section 412.110.  

g. Section 412.110 Uniform Disclosure Statement 

The Post Prohibition Rule includes language that would limit the maximum early 

termination fee to $50.  (Post Prohibition Rule, Att. A, at 5) Staff recommends that the 

Commission reject this language.  Rather, Staff recommends that the Commission 

adopt the following to modify Section 412.110(f):  

The presence or absence of early termination fees or penalties and 
applicable amounts or the formula pursuant to which they are calculated, 
and shall not exceed $50; 
 
Staff recognizes that a further discussion of the early termination fee appears 

under Section 412.230.  

h. Ministerial Edits to Rule 412 

Staff identified what appear to be inadvertent typographical errors in the Post 

Prohibition Rule and addressed these by including in its proposed language edits that 

are ministerial in nature in an endeavor to correct these typographical errors.  (Staff 

BOE, Att. C) These edits are listed here for convenience and attached here in 
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Attachment C.  In Section 412.10 Definitions, Staff made ministerial edits to the 

definitions of “RES agent,” and “Send” or “Sent.”  (Staff BOE, Att. C, at 3) Specifically, 

Staff recommends the relevant definitions sections read as follows: 

“RES agent” means any employee, agent, independent contractor, 
consultant or other person who is engaged by the RES to solicit 
customers to purchase, enroll in or contract for power and energy service 
on behalf of a RES. 

 
“Send” or “Sent” when used in this Part to describe the action to be taken 
by a Retail Electric Supplier of sending a document to a residential 
customer or small commercial retail customer may include, if agreed to by 
the receiving customer, transmission of the document to the customer via 
electronic delivery (e.g. fax or e-mail). 

 
Staff recommends similar ministerial edits in Sections 412.110(m) and 

412.310(a), (Id. at 6, 16), to read as follows:  

m)  A statement that the electric utility remains responsible for the 
delivery of power and energy to the customer‟s premise and will 
continue to respond to any service calls and emergencies and that 
switching to an RES will not impact the customer‟s electric service 
reliability; 

 
a) Prior to the RES initiating marketing to residential and small 

commercial retail customers, the RES shall provide the following to 
the Commission‟s Consumer Services Division (CSD): 
 
1) A copy of its bill format (if it bills customers directly rather than 

using electric utility consolidated billing); 
 

2) Standard customer contract; 
 

3) Customer complaint and resolution procedures; and 
 

4) The name, telephone number and e-mail address of the 
company representative whom Commission employees may 
contact to resolve customer complaints and other matters. 
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IV. CONCLUSION 

WHEREFORE, for all the above-articulated reasons, Staff respectfully requests 

that the Post Prohibition Rule be modified consistent with the positions above. 

        Respectfully submitted, 

 

 

 

        KIMBERLY J. SWAN  
JESSICA L. CARDONI 

        MICHAEL J. LANNON 
        Counsel for the Staff of the Illinois 
        Commerce Commission 
 

 

September 6, 2012 

 

KIMBERLY J. SWAN 
JESSICA L. CARDONI 
MICAHEL J. LANNON 
Office of the General Counsel 
Illinois Commerce Commission 
160 N. LaSalle Street, Ste. C-800 
Chicago, IL 60601 
Phone:   (312) 793-2877 
Fax:     (312) 793-1556 
Email:    kswan@icc.illinois.gov  

   jcardoni@icc.illinois.gov 
            mlannon@icc.illinois.gov 
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CEMETERY  OVERSIGHT

The  DEPARTMENT  OF  FINANCIAL
AND  PROFESSIONAL  REGULATION
adopted a new Part titled "Cemetery
Oversight Act" (68 Ill Adm Code 1249;
35 Ill Reg 11050), effective 7/1/12,
implementing Public Acts 96-863 and
97-679, which authorize DFPR to regu-
late cemeteries in the State of Illinois.
The rules, which have undergone nu-
merous changes since 1st Notice due
to passage of PA 97-679, contain
general provisions such as definitions
of terms, applicable licensure and
registration fees, license renewal pro-
visions, inactive status procedures,
lapsed or inactive license restoration,
and procedures for granting variances.
DFPR also specifies procedures for
maintaining cemetery records and
establishes a cemetery oversight da-
tabase. The rules create 3 tiers of
cemetery licensure and registration
(fully exempt, partially exempt, and
non-exempt) for which cemeteries
must apply by 1/1/13. Cemetery own-
ers seeking partial exemption from
licensure must submit an application
with the appropriate fee. Cemeteries
seeking full exemption may submit
applications free of charge. Nonex-
empt cemetery authorities must sub-
mit an application for licensure and

pay fees for licensure of the authority
and each customer service employee
or manager. The rules provide proce-
dures for licensing newly organized
cemetery authorities and licensing
multiple locations under control of the
same cemetery authority. Additional
provisions address changes of cem-
etery ownership, cemetery signage
and consumer brochures. Cemetery
managers and customer service em-
ployees are required to be licensed,
pay a licensure fee, and complete
continuing education requirements.
The Part also contains a code of pro-
fessional conduct and ethics, and
addresses enforcement and disciplin-
ary proceedings affecting cemetery
authorities and licensed employees.
Changes since 1st Notice include re-
duction or elimination of various li-
censure and licensure exemption fees
that had been based on cemetery
size. Partial exemption will cost $150
for initial registration and for status
renewal, while all nonexempt cem-
eteries will be charged $75 for licen-
sure or license renewal for the cem-
etery authority and $25 for initial li-
censure and renewals for each man-
ager or customer service employee.
Provisions allowing fees to be waived
for reasons of financial hardship have

WORKERS'  COMPENSATION

The  ILLINOIS  WORKERS'  COMPEN-
SATION  COMMISSION  proposed a
new Part titled "Alcohol and Drug
Sample Collection and Testing" (50 Ill.
Adm Code 9140; 36 Ill. Reg. 8626)
concerning alcohol and drug testing
procedures in workers' compensation
cases. The rules implement Public Act
97-18, which bars payment of work-
ers' compensation when an em-
ployee's intoxication was the proxi-
mate cause of an accident, or if the
employee was so intoxicated at the
time of an accident that his or her
condition constituted a "departure from
employment". The PA also requires
the Commission to adopt rules gov-
erning alcohol and drug testing pro-
cedures. The proposed rule outlines
procedures to be followed for collect-
ing and testing breath, blood, saliva
or urine samples and maintaining a
documented chain of custody for
blood and urine samples. For each
type of test the rule specifies which
trained or licensed personnel may
collect a sample, how a chain of cus-
tody form (documenting who has
handled a sample) will be completed
and to whom copies will be provided,
steps to be taken to avoid contamina-

 

siml
Typewritten Text
Staff BOE  09-0592Attachment B



New Regulations

                                     -2-

been added, and DFPR will pay all
fees charged by the database pro-
vider for entering records into the
database on and after 7/1/12 (instead
of cemeteries paying fees to the data-
base provider). Provisions removed
from the final version of the rule in-
clude trust fund and care fund require-
ments; provisions applicable to cem-
etery association trustees; care and
maintenance standards; requirements
for maps and plats; and regulations
that would have applied to indepen-
dent contractors and cemetery work-
ers other than managers and cus-
tomer service employees. The written
licensure examination has been re-
placed with a requirement to com-
plete an approved certification pro-
gram and the requirement of finger-
printing has been removed. Small
businesses, small municipalities, and
not-for-profit corporations that oper-
ate cemeteries may be affected by
these rules.

Questions/requests for copies: Craig
Cellini, DFPR, 320 W. Washington St.,
3rd Fl., Springfield IL 62786, 217/785-
0813, Fax 217/557-4451.

HUMAN  RIGHTS  COMMISSION

The DEPARTMENT OF HUMAN
RIGHTS adopted amendments to "Pro-
cedures of the Department of Human
Rights" (56 Ill Adm Code 2520; 36 Ill
Reg 2408), effective 6/1/12, and "Hous-
ing Discrimination" (71 Ill Adm Code
2300; 36 Ill Reg 2440), effective 5/30/
12. The amendments to 56 Ill Adm
Code 2520 include a change in the
definition of "disability" from a mental
or physical condition other than preg-
nancy lasting 6 months or longer that
limits one's ability to work, to a "long
lasting" impairment of physical, men-
tal, cognitive, sensory, movement,
self-care or independent living abili-
ties. Regarding appeal procedures,
the rulemaking provides that for
charges filed on or after 1/1/08, if DHR
issues a notice of default judgment
against a respondent who has failed
to appear at a hearing, it will also
notify the respondent that he or she
has 30 days to file a request for review

with the Human Rights Commission.
Concerning affirmative action obliga-
tions of State agencies, the rulemaking
requires quarterly reports submitted
to DHR to describe hires of employ-
ees with disabilities and any known
changes in the employees' disability
status. When an agency's Equal Em-
ployment Opportunity (EEO) officer
reviews hiring or promotion decisions,
information made available to the of-
ficer must include eligibility lists and
other pertinent documents, including
Rutan documentation (showing
whether the position is covered by, or
exempt from, the U.S. Supreme Court's
Rutan decision forbidding State hiring
or promotion based on political affili-
ation). In cases of underutilization (em-
ployment of very few or no members
of an affirmative action group), when
this occurs in a geographic region
with labor market availability rates of
less than 2% for a specific group, DHR
will consider this in evaluating the
agency's performance. Other changes
expand affirmative action groups to
include native Hawaiians and other
Pacific islanders and update the types
of information to be included in affir-
mative action plans. Amendments to
71 Ill Adm Code 2300 make non-
substantive changes in a section de-
voted to definitions. Small businesses,
non-profits and units of local govern-
ment may be affected by these
rulemakings.

Questions/requests for copies of the 2
DHR rulemakings above: David T.
Rothal, DHR, 100 W. Randolph St., Ste.
10-100, Chicago IL 60601, 312/814-
6257 or 217/785-5125 (TTY).

STATE  EMPLOYEES

The  DEPARTMENT  OF  CENTRAL
MANAGEMENT  SERVICES  adopted
amendments to "Conditions of Em-
ployment" (80 Ill Adm Code 303; 36 Ill.
Reg. 3153), effective 5/30/12, imple-
menting the Family Military Leave Act
(FMLA) and the Civil Air Patrol Leave
Act. The amendments grant State
employees who have been employed
at least 12 months and worked at least
1,250 hours up to 30 days unpaid

leave under either act if they apply at
least 14 days in advance. Family mili-
tary leave applicants (those request-
ing leave due to military deployment
of a spouse, civil union partner, adult
child, parent, or grandchild) must have
exhausted vacation, personal, and
compensatory time and all other forms
of paid leave except sick and disabil-
ity leave. Other unpaid leave under
the FMLA need not be exhausted.
Persons requesting leave for Civil Air
Patrol missions are not required to
exhaust vacation or personal time or
any other form of leave. Time utilized
under either type of leave continues to
count toward an employee's contin-
ued service, vacation accrual and se-
niority dates. Changes since 1st No-
tice allow adult children and grand-
parents of deployed military person-
nel to take family military leave and
remove references to "creditable ser-
vice".

Questions/requests for copies: Mary
Matheny, DCMS, 720 Stratton Bldg.,
Springfield IL 62706, 217/557-5404.

LIQUEFIED  GAS  STORAGE

The OFFICE  OF  THE  STATE  FIRE
MARSHAL  adopted amendments for
"Storage, Transportation, Sale, and
Use of Liquefied Petroleum Gas" (41 Ill
Adm Code 200; 35 Ill Reg 12867),
effective 8/1/12, to repeal text con-
cerning conversion of anhydrous am-
monia storage tanks to liquefied pe-
troleum gas service. OSFM states that
this regulation is contained in a 2011
National Fire Protection Association
(NFPA) publication that is incorpo-
rated by reference in this Part. The
rulemaking also adds 2008, 2009, and
2011 dates for 3 additional NFPA pub-
lications that are incorporated by ref-
erence and a 2001 date for an Ameri-
can Petroleum Institute incorporation
by reference. A further amendment
retains an NFPA standard requiring
that the pressure relief valve discharge
on each aboveground container larger
than 2000 gallons be piped vertically
upward at least 7 ft. above the con-
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tion of a sample, and what equipment
or supplies may be used (e.g., speci-
men bottles). The rule specifies how
to conduct direct observation of urine
collection and preparation when there
is evidence of possible tampering.
The rule also provides for a medical
review officer (MRO) to review blood
and urine test results and provides for
split testing of urine and blood speci-
mens by more than one laboratory
when there is a positive, substituted,
or adulterated test result. Small busi-
nesses that conduct drug testing and
screening, police departments that
conduct alcohol/sobriety tests, hos-
pitals, and medical practitioners are
affected by this rulemaking.

Questions/requests for copies/com-
ments through 7/30/12: Kimberly Janas,
IWCC, 100  W. Randolph St., Ste. 8-200,
Chicago IL 60601, 312/814-6559,
Fax:312/814-3520, kimberly.janas@
illinois.gov

FUNERAL  DIRECTORS

The  DEPARTMENT  OF  FINANCIAL
AND  PROFESSIONAL  REGULATION
(DFPR) proposed amendments to
rules titled "Funeral Directors and
Embalmers Licensing Code" (Code)
(68 Ill Adm Code 1250; 36 Ill Reg
8557). The rulemaking removes the
requirement of a complete work his-
tory from internship and initial licen-
sure application criteria. DFPR also
removed a prohibition against issu-
ance of new licenses as funeral direc-
tors or any new licenses for embalm-
ers and clarifies that licensure appli-
cants for a funeral director and em-
balmer are subject to examination.
The rulemaking clarifies that individu-
als practicing on a lapsed or inactive
license are in violation of the Code.
Initial ($500) and renewal ($125 per
year) application fee for continuing
education (CE) sponsors are estab-
lished and the licensure restoration
fee is raised from $20 to $50 plus all
lapsed renewal fees, not to exceed
$260. The rulemaking includes a new
Section that details how to determine
the representative of the licensee (fu-
neral director) at final disposition at

the cemetery. The rulemaking also
clarifies how the 24 hours of required
CE is broken down, provides require-
ments for approving CE sponsors and
revises the process by which a lic-
ensee may seek exemption from li-
censure regulation. Funeral homes will
be affected by this rulemaking.

ACCOUNTANTS

Also, DFPR proposed amendments
to rules titled "Illinois Public Account-
ing Act" (68 Ill Adm Code 1420; 36 Ill
Reg 8579) broadening continuing
education (CE) classifications by rec-
ognizing different methods for attain-
ing formal and informal CE. DFPR
raised the licensure restoration fee
from $20 to $50 plus all lapsed re-
newal fees, not to exceed $260. The
rulemaking recognizes persons, firms,
associations, corporations of other
groups that are members of NASBA's
National Registry of CPE Sponsors or
Quality Assurance Service Program as
DFPR recognized educational/profes-
sional sponsors. DFPR provides an
updated list of acceptable profes-
sional development activities, verifi-
able (formal) activities and unverifi-
able (informal) activities that count as
CE. The rulemaking limits each non-
verifiable activity to 10 CE hours dur-
ing a renewal period, not to exceed 60
hours total for non-verifiable activi-
ties. Accountants and firms that em-
ploy accountants will be affected.

Questions/requests for copies/com-
ments concerning the 2 DFPR
rulemakings above through 7/30/12:
Craig Cellini, DFPR, 320 W. Washing-
ton, 3rd Fl., Springfield IL 62767-0001,
217/785-0813.

HORSE RACING

The  ILLINOIS  RACING  BOARD  pro-
posed an amendment to "Pentafecta"
(11 Ill Adm Code 324; 36 Ill Reg 8622)
allowing a track to submit a request to
distribute the carryover (the total
amount of non-distributed pool money
in a pool that is retained and added to
a corresponding pool) if the IRB ap-
proves. (A pentafecta requires selec-

tion of the first five finishers, in their
exact order, for a single contest.) If the
carryover must be held over to the
corresponding pentafecta of a subse-
quent meet, the carryover must be
deposited in an IRB-approved inter-
est-bearing account. With IRB ap-
proval, the track may contribute to
the carryover a sum of money up to
any designated cap.

Questions/requests for copies/com-
ments through 7/30/12: Mickey Ezzo,
IRB, 100 W. Randolph, Ste. 7-701, Chi-
cago IL  60601, 312/814-5017

MEDICAL  ASSISTANCE

The DEPARTMENT OF HEALTHCARE
AND FAMILY SERVICES proposed
amendments to "Medical Payment"
(89 Ill Adm Code 140; 36 Ill Reg 8594)
concerning payment for services re-
lated to breast cancer screening. The
rulemaking allows practitioners and
imaging centers participating in the
Department's Breast Cancer Quality
Screening and Treatment Initiative to
be reimbursed at the Medicare rate for
mammography services, provided
they meet reporting requirements and
other cr i ter ia outl ined in the
rulemaking. Medical providers par-
ticipating in the screening program
will be affected by this rulemaking.

Questions/requests for copies/com-
ments through 7/30/12: Jeanette
Badrov, DHFS, 201 S. Grand Ave. East,
3rd Fl., Springfield IL 62763-0002, 217/
782-1233.

DHFS  PUBLIC  HEARING

The DEPARTMENT OF HEALTHCARE
AND FAMILY SERVICES will hold a
public hearing concerning proposed
medical assistance rate changes Tues-
day, June 19th, from 3:30 to 4:30 p.m.
at the Prescott E. Bloom Building, 1st
Floor Conference Room, 201 S. Grand
Avenue East, Springfield. The hearing
will discuss proposed rate cuts to
hospitals and nursing facilities de-
tailed in Public Act 97-689, also known

      (cont'd page 4)









New Regulations

                                -4-

Proposed Regulations

tainer and be unobstructed. Those
affected by this rulemaking include
gas appliance and gas piping install-
ers.

Questions/requests for copies: Kenneth
Wood, OSFM, 100 W. Randolph, Ste. 4-
600, Chicago IL 60601, 312/814-2962,
Fax 312/814-3459.

HAZARDOUS  WASTE

The  POLLUTION  CONTROL  BOARD
adopted amendments to rules titled
"Hazardous Waste Management Sys-
tem: General" (35 Ill Adm Code 720;
36 Ill Reg 1219), "Standards Appli-
cable to Generators of Hazardous
Waste" (35 Ill Adm Code 722; 36 Ill
Reg 1252) and "Land Disposal Re-
strictions" (35 Ill Adm Code 728; 36 Ill
Reg 1269), all effective 6/4/12. The
rulemakings implement federal haz-
ardous waste regulations regarding
land disposal of carbamate wastes
and manifest printing requirements
and update incorporations by refer-
ence to the Code of Federal Regula-
tions adopted by the federal Environ-
mental Protection Agency (USEPA)
during the 7/1/10-6/30/11 period.
Amendments to Part 722 revise haz-
ardous waste manifest printing require-
ments to allow the use of red or other
contrasting color ink for copy distri-
butions notations on the manifest form.
Amendments to Part 728 revise the
land disposal restrictions applicable
to carbamate wastes to allow the use
of best demonstrated available tech-
nologies for treating carbamate wastes
instead of applying the existing nu-
merical concentration limits for con-
taminants. Amendments to Part 720
update incorporations by reference
to numerous federal regulations.

Questions/requests for copies: Michael
J. McCambridge, PCB, 100 W.

Randolph, Ste. 11-500, Chicago  IL
60601, 312/814-6924. Please reference
consolidated docket R12-7.

RACING  BOARD  MEETINGS

The ILLINOIS RACING  BOARD
adopted an amendment to "Board
Meetings" (11 Ill Adm Code 206; 36 Ill
Reg 2481), effective 6/1/12, that re-
quires individuals seeking Board ac-
tion to submit copies of additional
materials to the staff at least 7 calen-
dar days prior to the meeting; late
submission must be approved by the
Executive Director. Notification of IRB
staff by persons wishing to speak at a
Board meeting on a specific agenda
matter is required 7 days prior to the
meeting and shall include their names,
addresses and subject matter. Tele-
phonic attendance at an open Board
meeting is permitted if a quorum of
members is physically present, upon
approval by a majority of members,
and if the member cannot otherwise
attend because of personal illness or
disability, employment obligations,
other Board business, or a family or
other emergency.

HORSE  RACING  MEDICATION

IRB also adopted amendments to
"Medication" (11 Ill Adm Code 603; 36
Ill Reg 3162), effective 6/1/12, that
update incorporations by reference
to Association of Racing Commis-
sioners International Uniform Classifi-
cation Guidelines for Foreign Sub-
stances. An identical emergency
rulemaking was adopted at 36 Ill Reg
3162, effective 2/15/12. The amend-
ments reflect updated threshold lev-
els and guidelines for the use by vet-
erinarians of foreign substances of
accepted therapeutic value; penalties
for detection of the presence of
benzoylecgonine (a cocaine metabo-

lite), at or above 150 ng/ml; and pen-
alties for Class 4 drug violations (which
can result in suspension of the trainer
and redistribution of prize money).

Questions/requests for copies of the 2
IRB rulemakings above: Mickey Ezzo,
IRB, 100 W. Randolph, Ste. 7-701, Chi-
cago IL  60601, 312/814-5017.

as the SMART Act. The text of PA 97-
689 can be found at www.ilga.gov
and a chart of the proposed changes
and their budgetary impact is avail-
able at http://www2.illinois.gov/hfs/

agency/Pages/Budget.aspx. Written
comments from persons unable to
attend the hearing must be submitted
by June 19th to Greg Wilson, Bureau
of Program and Reimbursement Analy-

sis, DHFS, 201 S. Grand Ave. East,
Springfield IL 62794, or e-mailed to
hfs.bpra@illinois.gov.

ZIP LINE OPERATORS

The DEPARTMENT OF LABOR (DOL)
adopted an emergency amendment
to rules titled "Carnival and Amuse-
ment Ride Safety Act" (56 Ill Adm
Code 6000; 36 Ill Reg 8979), effective
6/1/12 for a maximum of 150 days.
DOL added new regulations govern-
ing the operation of zip lines effective
6/1/12. The rulemaking provides new
definitions applicable to zip lines (rides
consisting of a pulley or trolley, sus-
pended from a cable mounted on an
incline, which the rider is attached to
or holds onto) and provisions for site
plan, equipment design and course
construction approval; general com-
pliance criteria for equipment; zip line
arrival point, customer protection, zip
line braking systems and zip line take-
off platforms. Zip line operators are
required to maintain an operating
manual with any amendments onsite;
documentation, including manu-
facturer's paperwork; and emergency
plans/procedures. DOL prohibits zip
line operators from specifically using
Department approval in any type of
advertisements, including brochures,
commercials, TV or radio spots, news-
paper or other media. This rulemaking
may impact small businesses operat-
ing zip lines.

Questions/requests for copies: Ryan
Culton, DOL, 900 S. Spring Street,
Springfield IL 62704, 217/558-7194, Fax
217/782-0596.
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Second Notices

DEPARTMENT  OF  VETERANS'  AFFAIRS

"Payment of Maintenance Charges and Income
Management at the Illinois Veterans Homes" (95 Ill
Adm Code 108) proposed 4/6/12 (36 Ill Reg 5450)

DEPARTMENT  OF  NATURAL  RESOURCES

"White-Tailed Deer Hunting By Use of Muzzleloading
Rifles" (17 Ill Adm Code 660) proposed 3/23/12 (36 Ill

Reg 4300)

"White-Tailed Deer Hunting By Use of Firearms" (17 Ill
Adm Code 650) proposed 3/23/12 (36 Ill Reg 4283)

"White-Tailed Deer Hunting By Use of Bow and
Arrow" (17 Ill Adm Code 670) proposed 3/23/12 (36 Ill

Reg 4314)

"White-Tailed Deer Hunting By Use of Bow and
Arrow" (17 Ill Adm Code 670) proposed 3/30/12 (36 Ill

Reg 4682)

DEPARTMENT  OF  TRANSPORTATION

"Oversize and Overweight Permit Movements on
State Highways" (92 Ill Adm Code 554) proposed 4/6/

12 (36 Ill Reg 5378)

"Motor Carrier Safety Regulations:  General" (92 Ill
Adm Code 390) proposed 4/20/12 (36 Ill Reg 5971)

"Qualification of Drivers" (92 Ill Adm Code 391)
proposed 4/20/12 (36 Ill Reg 5996)

"Driving of Commercial Motor Vehicles" (92 Ill Adm
Code 392) proposed 4/20/12 (36 Ill Reg 6003)

"Weights, Penalties, and Allowances; Scale of Weights
for Age" (11 Ill Adm Code 1412) proposed 4/20/12 (36

Ill Reg 5956)

"Regulations for Meetings (Thoroughbred)" (11 Ill Adm
Code 1424) proposed 4/20/12 (36 Ill Reg 5961)

"Claiming Races" (11 Ill Adm Code 510) proposed 4/20/
12 (36 Ill Reg 5950)

ILLINOIS  BOARD  OF  HIGHER  EDUCATION

"Private Business and Vocational Schools" (23 Ill Adm
Code 1095) proposed 4/27/12 (36 Ill Reg 6077)

DEPARTMENT  OF  EMPLOYMENT  SECURITY

"Recovery of Benefits" (56 Ill Adm Code 2835) pro-
posed 4/6/12 (36 Ill Reg 5072)

POLLUTION  CONTROL  BOARD

"Nonhazardous Special Waste Hauling and the
Uniform Program" (35 Ill Adm Code 809) proposed 4/

6/12 (36 Ill Reg 5095)

"Clean Construction or Demolition Debris Fill Opera-
tions" (35 Ill Adm Code 1100) proposed 2/24/12 (36

Ill Reg 2801)

ILLINOIS  LAW  ENFORCEMENT  TRAINING  AND
STANDARDS  BOARD

"Intern Training Program" (20 Ill Adm Code 1725)
proposed 4/6/12 (36 Ill Reg 5077)

DEPARTMENT  OF  CHILDREN  AND  FAMILY
SERVICES

"Licensing Standards for Group Homes" (89 Ill Adm
Code 403) proposed 9/30/11 (35 Ill Reg 15502)

DEPARTMENT  OF  FINANCIAL  AND  PROFES-
SIONAL  REGULATION

"Boxing and Full-contact Martial Arts Act" (68 Ill Adm
Code 1370) proposed 3/30/12 (36 Ill Reg 4467)

ILLINOIS  RACING  BOARD

"Medication" (11 Ill Adm Code 603) proposed 4/20/12
(36 Ill Reg 5954)

The following rulemakings were moved to Second Notice this week by the agencies listed below, commencing the JCAR
review period. These rulemakings will be considered at JCAR's July 10, 2012 meeting.



Vicki Thomas
Executive Director

Joint Committee  on  Administrative Rules

Senator Pamela Althoff

Senator Maggie Crotty

Senator Don Harmon

Senator John O. Jones

Senator Dale A. Righter

Senator Ira Silverstein

Representative Greg Harris

Representative Lou Lang

Representative Don Moffitt

Representative Rosemary Mulligan

Representative Angelo "Skip" Saviano

Representative Andre Thapedi
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JCAR Meeting Action
At its 6/10/12 meeting, the Joint Committee on Administrative Rules voted to object to and prohibit filing of one proposed
rulemaking and to issue recommendations concerning three other proposed rulemakings. The Committee also agreed
to extend Second Notice periods for the Illinois Commerce Commission rulemaking titled "Standards of Service for Local
Exchange Telecommunications Carriers" (83 Ill Adm Code 730; 35 Ill Reg 15695) and the Environmental Protection Agency
rulemaking titled "Alternate Fuels Program" (35 Ill Adm Code 275; 36 Ill Reg 441) for an additional 45 days.

ILLINOIS COMMERCE COMMISSION

JCAR objects to and prohibits the filing of ICC's rulemaking
titled "Obligations of Retail Electric Suppliers" (83 Ill Adm
Code 412; 35 Ill Reg 12996) because unresolved issues
remain in the rulemaking that JCAR deems a serious
threat to the public interest. JCAR is particularly con-
cerned that ICC has not been able to cite specific
statutory authority for various policies established in this
proposed rulemaking. The rulemaking addresses con-
sumer protection and marketing practices of retail elec-
tric suppliers. Provisions at issue include rules governing
early termination fees and use of utility names and logos.

DEPARTMENT OF AGRICULTURE

With regard to the DOA emergency rulemaking titled
"Motor Fuel and Petroleum Standards Act" (8 Ill Adm
Code 850; 36 Ill Reg 7330), JCAR recommends that DOA
limit its use of emergency rulemaking to emergency
situations. The agency used emergency rulemaking to
delay enforcement of new ethanol standards, which it has
done twice before. DOA could have anticipated that a

third delay would be required and initiated proposed
rulemaking under Section 5-40 of the Illinois Administra-
tive Procedure Act. Any emergency that exists appears to
have been created by the agency's failure to act earlier.

DEPT. OF CENTRAL MANAGEMENT SERVICES

Regarding the DCMS rulemaking titled "Merit and Fitness"
(80 Ill Adm Code 302; 36 Ill Reg 3990), JCAR recommends
that DCMS be more timely in adopting rules reflecting
statutory changes. Responsibility for verifying a veteran's
preference was shifted to CMS by Public Act 91-481 in
2000.

SECRETARY OF STATE

Concerning the SOS rulemaking titled "Department of
Personnel" (80 Ill Adm Code 420; 36 Ill Reg 3625), JCAR
recommends that SOS be more timely in adopting admin-
istrative rules to implement changes in policy or Public
Acts. This rulemaking implements various types of leave
that were authorized by Public Acts in 1993, 2003 and
2006.



Staff BOE 09-0592 

APPENDIX C 

 

1 

 

TITLE 83:  PUBLIC UTLITIES 

CHAPTER I:  ILLINOIS COMMERCE COMMISSION 

SUBCHAPTER C:  ELECTRIC UTILITIES 

 

PART 412 

OBLIGATIONS OF RETAIL ELECTRIC SUPPLIERS 

 

SUBPART A:  GENERAL 

 

Section 

412.10  Definitions 

412.20  Waiver 

412.30  Construction of this Part 

 

SUBPART B:  MARKETING PRACTICES 

 

Section 

412.100 Application of Subpart B 

412.110 Uniform Disclosure Statement 

412.120 Door-to-Door Solicitation 

412.130 Telemarketing 

412.140 Inbound Enrollment Calls 

412.150 Direct Mail 

412.160 Online Marketing 

412.170 Training of Sales Agents 

412.180 Records Retention and Availability 

412.190 Affiliate Name and Logo Use 

412.195190 Product Descriptions 

 

SUBPART C:  RESCISSION, DEPOSITS, EARLY TERMINATION  

AND AUTOMATIC CONTRACT RENEWAL 

 

Section 

412.200 Application of Subpart C 

412.210 Rescission of Sales Contract 

412.220 Deposits 

412.230 Early Termination Fee 

412.240 Contract Renewal 

412.250 Assignment 
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SUBPART D:  DISPUTE RESOLUTION AND CUSTOMER COMPLAINT REPORTS 

 

Section 

412.300 Application of Subpart D 

412.310 Required RES Information 

412.320 Dispute Resolution 

 

AUTHORITY:  Implementing Section 16-118 of the Public Utilities Act [220 ILCS 5/16-118] 

and authorized by Sections 10-101 and 5/8-501 of the Public Utilities Act [220 ILCS 5/10-101 

and 8-501]. 

 

SOURCE:  Adopted at 34 Ill. Reg. ______, effective ____________. 

 

SUBPART A:  GENERAL 

 

Section 412.10  Definitions 

 

"Act" means the Public Utilities Act [220 ILCS 5]. 

 

"Alternative retail electric supplier" or "ARES" means the same as that term is 

defined in Section 16-102 of the Act. 

 

"Commission" means the Illinois Commerce Commission. 

 

"Complaint" means an objection made to a RES, by a customer or other entity, as 

to its charges, facilities or service, the disposal of which complaint requires 

investigation or analysis.  

 

"Customer" means the same as "Retail Customer" as that term is defined in 

Section 16-102 of the Act. 

 

“Do Not Market List” means at a minimum a list of names, addresses and/or 

phone numbers of customers who contacted the electric utility to avoid any 

marketing or soliciting from a RES. 

 

"Electric utility" means the same as that term is defined in Section 16-102 of the 

Act. 
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“Letter of Agency” (“LOA”) means the document described in Section 2EE of the 

Consumer Fraud and Deceptive Business Practices Act [815 ILCS 505/2EE] and 

referenced in Section 16-115A of the Public Utilities Act [220 ILCS 5/16-115A]. 

 

 “Pending enrollment” means a valid direct access service request that has been 

accepted by utility, for which the meter read switch has not yet occurred. 

 

 “Rescind” means the cancellation of a contract with a RES and/or pending 

customer enrollment to a RES, without the incurrence of an early termination fee. 

 “Residential Customer” is  means a customer receiving residential service as 

defined in 83 Ill. Admin. Code 280. 

  

"Retail electric supplier" or "RES" includes both alternative retail electric 

suppliers and electric utilities serving or seeking to serve retail customers 

pursuant to Section 16-116 of the Act. 

 

" RES agent" means any employee, agent, independent contractor, consultant or 

other person who is engaged by the RES to solicit customers to purchase, enroll in 

or contract for power and energy service on behalf of a RES.  

 

"Send” or “Sent” when used in this Part to describe the action to be taken by a 

Retail Electric Supplier of sending a document to a residential customer or small 

commercial retail customer may include, if agreed to by the receiving customer, 

transmission of the document to the customer via electronic delivery (e.g. fax or 

e-mail). 

 

"Small commercial retail customer" means a nonresidential customer of an 

electric utility consuming 15,000 kilowatt-hours or less of electricity annually in 

its service area. A RES may remove the customer from designation as a "small 

commercial retail customer" if the customer consumes more than 15,000 kilowatt-

hours of electricity in any calendar year after becoming a customer of the RES. In 

determining whether a customer is a small commercial retail customer, usage by 

the same commercial customer shall be aggregated to include usage at the same 

premises even if measured by more than one meter and to include usage at 

multiple premises. Nothing in this Part creates an affirmative obligation on an 

electric utility to monitor or inform customers or RESs as to a customer's status as 

a small retail commercial customer as defined by this definition. Nothing in this 

Part relieves an electric utility from any obligation to provide information upon 

request to a customer, a RES, the Commission or others necessary to determine 
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whether a customer meets the classification of small commercial retail customer 

as defined in this definition. 

 

"Third party verification" means the process described in Section 2EE of the 

Consumer Fraud and Deceptive Business Practices Act and referenced in Section 

16-115A of the Public Utilities Act. 

 

Section 412.20   Waiver 

 

a) The Commission, on application or petition of a RES or electric utility, 

may grant a temporary or permanent waiver from this Part, or any 

applicable subsections contained in this Part, in individual cases where the 

Commission finds:  

 

1) the provision from which the waiver is granted is not statutorily 

mandated;  

 

2) no party will be injured by the granting of the waiver; and  

 

3) the rule from which the waiver is granted would, as applied to the 

particular case, be unreasonable or unnecessarily burdensome.  

 

b) The burden of proof in establishing a right to waiver shall be on the party seeking 

the waiver. 

 

Section 412.30  Construction of this Part 

 

In the event of any conflict between this part and the requirements provided in electric utility 

tariffs on file with the Commission as of the effective date of this Part, this Part shall control. 

 

SUBPART B:  MARKETING PRACTICES 

 

Section 412.100  Application of Subpart B 

 

a) The provisions of this Subpart shall only apply to RESs serving or seeking to 

serve residential or small retail commercial customers, and only to the extent that 

the RESs provide services to residential or small retail commercial customers.  In 

addition, Section 412.170(d) shall apply to electric utilities. 

 

b) The following exceptions apply: Sections 412.170(a), (b) and (c) and 412.180 

shall apply to RESs serving or seeking to serve any retail customer, other than 
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RESs certified (i) under subpart E of 83 Ill. Adm. Code 451, or (ii) under subpart 

B or C of 83 Ill. Adm. Code Part 451, to serve only their own load, and/or the 

load of a corporate affiliate and/or the load of an entity located on the site of a 

manufacturing or refining facility of the RES or its affiliate, when is fully 

integrated into the existing electrical distribution system of the refining or 

manufacturing facility. 

 

Section 412.110   Uniform Disclosure Statement 

 

In addition to providing the customer with a copy of the sales contract, a RES agent must 

disclose the following information to the customer prior to any enrollment for electric service, 

regardless of the form of marketing used. The written Uniform Disclosure statement must use 12 

point font or larger, and, if it is a separate document, it must not exceed two pages in length: 

 

a) The legal name of the RES and the name under which the RES will market its 

products, if different; 

 

b) The RES's business address; 

 

c) The RES's toll-free telephone number for billing questions, disputes and 

complaints as well as the Commission’s toll-free phone number for complaints; 

 

d) The charges for the service for the length of the contract and, if any charges are 

variable during the term of the contract, an explanation of how the variable 

charges are determined; 

 

e) The length of the contract, including any possible automatic renewal clause; 

 

f) The presence or absence of early termination fees or penalties and applicable 

amounts or the formula pursuant to which they are calculated, and shall not 

exceed $50; 

 

g) Any requirement to pay a deposit for power and energy service, the estimated 

amount of the deposit or basis on which it is calculated, when the deposit will be 

returned, and if the deposit will accrue interest; 

 

h) Any fees assessed by the RES to a customer for switching to the RES; 

 

i) The name of the power and energy service for which the customer is being 

solicited; 
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j) A statement that the customer may rescind the contract, by contacting the RES, 

before the RES submits the enrollment request to the electric utility; 

 

k) A statement that the customer may rescind the contract and the pending 

enrollment within ten calendar days after the electric utility processes the 

enrollment request by contacting the RES and that residential customers may 

rescind the contract and the pending enrollment by contacting either the RES or 

the electric utility and provide both toll-free phone numbers; 

 

l) A statement that the RES is an independent seller of power and energy service, 

certified by the Illinois Commerce Commission and that the agent is not 

representing or acting on behalf of the electric utility, governmental bodies or 

consumer groups; 

 

m) A statement that the electric utility remains responsible for the delivery of power 

and energy to the customer's premise and will continue to respond to any service 

calls and emergencies and that switching to an RES will not impact the customer's 

electric service reliability; 

 

n) A statement that the customer will receive written notification from the electric 

utility confirming a switch of the customer's power and energy supplier; 

 

o) If savings are guaranteed under certain circumstances, the RES must provide a 

written statement, in plain language, describing the conditions that must be 

present in order for the savings to occur.  In the case of telemarketing and in-

bound enrollment calls, such statement shall be provided in accordance with 

Sections 412.130 (e) and 412.140 (c); and 

 

p) A price per-kilowatt hour (kWh) for the power and energy service.  If a product is 

being offered at a fixed monthly charge that does not change with the customer's 

usage and the fixed monthly charge does not include delivery service charges, the 

RES must provide a statement to the customer that the fixed monthly charge is for 

supply charges only and that it does not include delivery service charges and 

applicable taxes; therefore, the fixed monthly charge is not the total monthly 

amount for electric service.  For any product that includes a fixed monthly charge 

that does not change with the customer’s usage, the RES must provide an 

estimated price-per-kilowatt hour for the power and energy service using sample 

monthly usage levels of 500, 1000 and 1,500 kWh.  

   

 

Section 412.120  Door-to-Door Solicitation 
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a)  A RES agent shall state that it is an independent seller of power and  energy 

service, certified by the Illinois Commerce Commission, and that it is not 

employed by, representing, endorsed by or acting on behalf of the electric utility, 

governmental body, or consumer group. The agent shall not display the logo of 

the electric utility on its apparel or identification or use or show any material 

containing that logo. 
 

  

 b) If any sales solicitation, agreement, contract, or verification is translated into  

  another language and provided to a customer, all of the documents must be 

  provided to the customer in that other language. 

 

c) RES agents who engage in door-to-door solicitation for the purpose of selling 

power and energy service offered by the RES shall display identification. This 

identification shall be visible at all times and prominently display the following: 

 

1) The RES agent's full name in reasonable size font;  

 

2) A photograph of the RES agent; and 

 

3) The trade name and logo of the RES the agent is representing. If the agent 

is selling power and energy services from multiple RESs to the customer, 

the identification shall display the trade name and logo of the agent, 

broker or consultant entity as that entity is defined in Section 16-115C of 

the Act. 

 

d) The RES agent shall leave the premises at the customer, owner, or occupant’s 

request. 

 

e) The RES agent shall ensure that, during the sales presentation to the customer 

items (d) through (p) of the Uniform Disclosure Statement (Section 412.110(d) 

through (p)) are verbally disclosed to the customer. A RES agent may disclose the 

items in any order as long as all applicable items are explained to the customer 

during the sales presentation. 

 

 

f) The RES agent shall require the customer to initial the RES agent’s copy of the 

Uniform Disclosure Statement.  A copy of the Uniform Disclosure Statement is to 

be left with the customer at the conclusion of the visit. The minimum list of items 
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to be included in the Uniform Disclosure Statement is contained in Section 

412.110. 

 

g) If a customer's enrollment is authorized by third-party verification during door-to-

door solicitation, the third party verification shall require the customer to verbally 

acknowledge that he or she understands the applicable items in (d) through (p) of 

the Uniform Disclosure Statement. 

 

h) When it is apparent that a customer's English language skills are insufficient to 

allow the customer to understand and respond to the information conveyed by the 

agent in English or when the customer or another third party informs the agent of 

this circumstance, the RES agent shall find another representative fluent in the 

customer's language, use an interpreter, or terminate the in-person contact with 

the customer. When the use of an interpreter is necessary, a form consistent with 

Section 2N of the Consumer Fraud and Deceptive Business Practices Act [815 

ILCS 505/2N] must be completed. 

 

i) Upon a customer's request, the RES shall refrain from any further marketing to 

that customer. 

 

j) The RES performing door-to-door marketing will conduct criminal background 

checks and drug tests on all potential door-to-door employees. 

k) Persons conducting door-to-door sales may do so only during the hours 

established as being permissible by the jurisdiction within which the door-to-door 

sales take place.  In jurisdictions where no such permissible hours have been 

established, permissible hours for the door-to-door sale of power and energy 

service shall be between the hours of 9 a.m. and 7 p.m. during the months 

beginning October 1 and ending March 31, and between 9 a.m. and 8 p.m. during 

the months beginning April 1 and ending September 30.   

 

 

Section 412.130  Telemarketing 

 

a)  In addition to complying with the Telephone Solicitations Act [815 ILCS 

 413], a RES agent who contacts customers by telephone for the purpose 

    of selling power and energy service shall provide the agent's name and, on 

                         request, the identification number if available. The RES agent shall state that 

                 it is an independent seller of power and energy service, certified by the Illinois 

                Commerce Commission, and that it is not an employee of, representing, 

                         endorsed by or acting on behalf of the electric utility, governmental body, or 

                consumer group. 
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b) When it is apparent that a customer's English language skills are insufficient to 

allow the customer to understand a telephone solicitation in English, and the 

customer or another third party informs the agent of this circumstance, the agent 

must transfer the customer to a representative who speaks the customer's 

language, if such a representative is available, or terminate the call. 

 

c) A RES agent shall ensure that, during the sales presentation to the customer, items 

(d) through (p) of the Uniform Disclosure Statement (Section 412.110(d) through 

(p)) are verbally disclosed to the customer. A RES agent may disclose the items in 

any order so long as all applicable items are explained to the customer during the 

sales presentation. 

 

d) If a RES agent engages in telemarketing and third party verification is used to 

authorize a customer's enrollment, the third party verification must include the 

applicable items contained in Section 412.110 (d) through (p). 

 

f) The Uniform Disclosure Statement and contract must be sent to the customer 

within three (3) business days after the electric utility's confirmation to the RES 

of an accepted enrollment. 

 

g) Upon a customer's request, the RES shall refrain from any further marketing to 

that customer. 

 

Section 412.140   Inbound Enrollment Calls 

 

If a customer initiates a call to a RES agent in order to enroll for service, the agent must: 

 

a) Follow the requirements in Section 2EE of the Consumer Fraud and 

Deceptive Business Practices Act; 

 

b) Verbally disclose to the customer items (d) through (p) of the Uniform 

Disclosure Statement (Section 412.110(d) through (p)). A RES agent may 

disclose the items in any order so long as all applicable items are explained to the 

customer during the sales presentation. The RES agent shall state that it is an 

independent seller of power and energy service, certified by the Illinois 

Commerce Commission, and that it is not an employee of, representing, endorsed 

by or acting on behalf of the electric utility, governmental body, or consumer 

group; and 

 

c) Send the Uniform Disclosure Statement and contract to the customer within 

three (3) business days after the electric utility's confirmation to the RES of  
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an accepted enrollment. 

 

Section 412.150  Direct Mail 

 

a) RES agents contacting customers for enrollment for power and energy service by 

direct mail shall include the items of the Uniform Disclosure Statement (Section 

412.110) for the service being solicited. Direct mail material shall not display or 

otherwise use the electric utility’s logo nor make any statements of representation of, 

endorsement by or acting on behalf of the electric utility, governmental body or 

consumer group. 

 

b) If written Letter of Agency is being used to authorize a customer's enrollment, it 

shall contain a statement that the customer has read and understood the items 

contained in the Uniform Disclosure Statement in Section 412.110. The document 

containing the items of the Uniform Disclosure Statement must remain with the 

customer. 

 

c) A copy of the contract must be sent to the customer within three business days 

after the electric utility’s confirmation to the RES of an accepted enrollment. 

 

Section 412.160   Online Marketing 

 

a) Each RES offering power and energy service to customers online shall display the 

items of the Uniform Disclosure Statement (Section 412.110) for any services 

offered through online enrollment before requiring the customer to enter any 

personal information other than zip code, electric utility service territory, and/or 

type of service sought. The RES’s Internet and electronic material shall not 

display or otherwise use the electric utility’s logo nor make any statements of 

representation of, endorsement by or acting on behalf of the electric utility, 

governmental body or consumer group. 

 

b) The document containing the items of the Uniform Disclosure Statement must be 

printable in a PDF format not to exceed two pages in length and shall be available 

electronically to the customer. 

 

c) The RES shall obtain, in accordance with 83 Ill. Adm. Code 453 and Section 2EE 

of the Consumer Fraud Act, an authorization to change RESs that confirms and 

includes appropriate verification data by encrypted customer input on the RES 

web site. 

 

d) The enrollment website of the RES shall, at a minimum, include: 



Staff BOE 09-0592 

APPENDIX C 

 

11 

 

 

1) All items within the Uniform Disclosure Statement (Section 412.110); 

 

2) A statement that electronic acceptance of the terms is an agreement to 

initiate service and begin enrollment; 

 

3) A statement that the customer should review the contract and/or contact 

the current supplier to learn if any early termination fees are applicable; 

and 

 

4) An e-mail address and toll-free phone number of the RES where the 

customer can express a decision to rescind the contract. 

 

Section 412.170   Training of RES Agents  

 

a) A RES agent shall be knowledgeable of the requirements applicable to the 

marketing and sale of power and energy service to the customer class that he or 

she is targeting. In addition to this Part, requirements pertaining to the marketing 

and sales of power and energy service may be found in other rules, the Act and 

the Consumer Fraud and Deceptive Business Practices Act. 

 

b) All RES agents should be familiar with power and energy services that they sell, 

including the rates, payment and billing options, the customers' right to cancel, 

and applicable termination fees, if any. In addition, the RES agents shall have the 

ability to provide the customer with a toll-free number for billing questions, 

disputes and complaints, as well as the Commission's toll-free phone number for 

complaints. 

 

c) A RES agent shall not utilize false, misleading, materially inaccurate or otherwise 

deceptive language or materials in soliciting or providing services. 

 

d) A RES agent shall refrain from any direct marketing or soliciting of power and 

energy service to customers on the electric utility's Do Not Market List, which the 

electric utility shall make available to RESs at least monthly on the 15
th

 calendar 

day of the month. If the 15
th

 calendar day is a non-business day, the electric utility 

shall make the list available on the next business day following the 15
th

 calendar 

day of that month. A RES shall use the most current version of the Do Not Market 

List available; however, in assessing compliance with this Section, 31 days will 

be afforded to a RES to account for the time required by the RES to disseminate 

and process the list internally. 
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Section 412.180   Records Retention and Availability 

 

a) RES must retain, for a minimum of two years or for the length of the contract, 

whichever is longer, verifiable proof of authorization to change suppliers for each 

customer. Upon request by the Commission or Commission Staff, the RES shall 

provide authorization records within seven business days. 

 

b) Throughout the duration of the contract, and for two years thereafter, the RES 

shall retain the customer’s contract. Upon the customer's request, the RES shall 

provide the customer, a copy of the contract via e-mail, U.S. mail, or facsimile 

within seven business days. The RES shall not charge a fee for the copies if a 

customer requests less than three copies in a 12-month period. 

 

Section 412.190 Utility Name and Logo Use 

 

A RES shall not be permitted to market power and energy service to residential customers using 

a similar name (where any part of the RES name contains any part of the utility name) or logo to 

that of an existing electric utility or natural gas utility in Illinois. This section does not apply to 

an electric utility serving or seeking to serve retail customers, including residential customers, 

pursuant to Section 16-116 of the Public Utilities Act. 

 

Section 412.1905  Product Descriptions 
 

Only power and energy service that includes power and energy purchased entirely separate and 

apart from the renewable portfolio standard requirements applicable to RESs under Public Act 

96-0159 can be marketed as “green,” “renewable energy” or “environmentally friendly.” 

 

 

SUBPART C:  RESCISSION, DEPOSITS, EARLY TERMINATION  

AND AUTOMATIC CONTRACT RENEWAL 

 

Section 412.200   Application of Subpart C 

 

The provisions of this Subpart shall only apply to RESs serving or seeking to serve residential or 

small commercial retail customers and only to the extent the RESs provide services to residential 

or small commercial retail customers.  In addition, Section 412.210 shall apply to electric 

utilities. 
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Section 412.210  Rescission of Sales Contract 

 

The customer has the ability to rescind the contract with the RES before the RES submits the 

enrollment request to the electric utility. Within one business day after processing a valid 

electronic enrollment request from the RES, the electric utility shall notify the customer in 

writing of the scheduled enrollment and provide the name of the RES that will be providing 

power and energy service. The written enrollment notice from the electric utility shall state the 

last day to make a request rescinding the enrollment, and provide contact information for the 

RES. A residential customer wishing to rescind the pending enrollment with the RES, will not 

incur any early termination fees if the customer contacts either the electric utility or the RES 

within ten calendar days after the electric utility processes the enrollment request. A small 

commercial retail customer wishing to rescind the pending enrollment with the RES, will not 

incur any early termination fees if the customer contacts the RES within ten calendar days after 

the electric utility processes the enrollment request.  If the tenth calendar day falls on a non-

business day, the rescission period will be extended through the next business day. In the event 

the residential customer provides notice of such rescission to the electric utility, the electric 

utility shall notify the RES. 

 

Section 412.220  Deposits 

 

A RES shall not require a customer deposit if the RES is selling the receivables for power and 

energy for that customer to the electric utility pursuant to Section 16-118(c) of the Act. 

 

Section 412.230  Early Termination of Sales Contract 

 

Any contract between a RES and a customer that contains an early termination fee shall disclose 

the amount of the early termination fee or the formula used to calculate the termination fee, 

provided that any early termination fee or penalty shall not exceed $50 total regardless of 

whether or not the contract is a multiyear contract. Any contract containing an early termination 

fee shall provide the customer the opportunity to contact the RES to terminate the contract 

without any termination fee or penalty within 10 business days after the date of the first bill 

issued to the customer for products or services provided by the RES. A customer relying on this 

provision to avoid an early termination fee shall be precluded from relying upon this provision 

for 12 months following the date the customer terminated his or her sales contract.  The contract 

shall disclose the opportunity and provide a toll-free phone number that the customer may call in 

order to terminate the contract.  This requirement does not relieve the customer of obligations to 

pay for services rendered under the contract until service is terminated. 
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Section 412.240  Contract Renewal 

 

a) Non-Automatic Renewal. The RES shall clearly disclose any renewal terms in its 

contracts, including any cancellation procedure.  For contracts with an initial term 

of six months or more, the RES shall send a notice of contract expiration separate 

from the bill at least 30 days prior to the date of contract expiration but no more 

than 60 days in advance of expiration. Nothing in this Section shall preclude a 

RES from offering a new contract to the customer at any other time during the 

contract period. If the customer enters into a new contract prior to the end of the 

contract expiration notice period, the notice of contract expiration under this 

Section is not required. The separate written notice of contract expiration shall 

include: 

 

1) A statement printed or visible from the outside of the envelope or in the 

subject line of the e-mail (if customer has agreed to receive official 

documents by e-mail) that states "Contract Expiration Notice"; 

 

2) The anticipated bill cycle in which the existing contract will expire;   

 

3) A full description of the renewal offer, including the date service would 

begin under the new offer, if a renewal offer was provided; and 

 

4) A statement, in at least 12 point font, that the customer must provide 

affirmative consent to accept the renewal offer, that establishing service 

with another RES can take up to 45 days, and that failure to renew the 

existing contract or switch to another RES may result in the customer 

being reverted to the electric utility default service. The statement shall 

provide the length of the electric utility tariff minimum stay period, if 

applicable. 

 

b) Automatic Renewal. In addition to complying with the Illinois Automatic 

Renewal Act [815 ILCS 601], the RES shall clearly disclose any renewal terms in 

its contracts, including any cancellation procedure. For contracts with an initial 

term of six months or more, and where such contract automatically renews for a 

specified term of more than one month the RES shall send a notice of contract 

renewal separately from the bill at least 30 days prior to the end of the initial 

contract term but no more than 60 days in advance of that date. Nothing in this 

Section shall preclude a RES from offering a new contract to the customer at any 

other time during the contract period. If the customer enters into a new contract 

prior to the end of the contract expiration notice period, the notice of contract 
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expiration under this Section is not required. The separate written notice of 

contract renewal shall include: 

 

1) A statement printed or visible from the outside of the envelope or in the 

subject line of the e-mail (if customer has agreed to receive official 

documents by e-mail) that states "Contract Renewal Notice"; 

 

2) The bill cycle in which service under the new term will begin; 

 

3) A statement in bold lettering, in at least 12 point font, that the contract will 

automatically renew unless the customer cancels it, including the 

information needed to cancel; 

 

4) If the new contract term includes a termination fee, a statement that the 

customer has from the date of the contract renewal notice through the end 

of the existing contract term to notify the RES of his or her rejection of the 

new contract term to avoid incurring a termination fee under the new 

contract term; 

 

5) A clear disclosure, of the contract terms, including a full description of 

any renewal offers available to the customer; and 

 

Section 412.250  Assignment 

 

If a RES is surrendering or otherwise cancelling its certificate of service authority or is no longer 

seeking to serve certain customers, the RES shall not assign the contract to a different RES 

unless: 

 

a) The new supplier is a RES; 

 

b) The new RES is in compliance with all applicable requirements of the 

Commission and the electric utility to provide electric service; 

 

c) The rates, terms and conditions of the contract being assigned do not change 

during the remainder of the time period covered by the contract provided; 

however, the assigned contract may be modified during the term of the contract if 

the new RES and the retail customer mutually agree to the changes or revisions of 

the contract after assignment of the contract; 

 

d) The customer is given 15 calendar days prior written notice of the assignment by 

the current RES; and 
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e) Within 30 days after the assignment, the new RES provides the customer with a 

toll-free phone number for billing questions, disputes and complaints.  

SUBPART D:  DISPUTE RESOLUTION AND CUSTOMER COMPLAINT REPORTS 

 

Section 412.300  Application of Subpart D 

 

The provisions of this Subpart shall only apply to RESs serving or seeking to serve residential or 

small commercial retail customers and only to the extent the RESs provide services to residential 

or small commercial retail customers. In addition, Sections 412.320(c)(1)(B) and 

412.320(c)(1)(E) shall apply to electric utilities. 

 

Section 412.310  Required RES Information 

 

a) Prior to the RES initiating marketing to residential and small commercial retail 

customers, the RES shall provide the following to the Commission's Consumer 

Services Division (CSD): 

 

1) A copy of its bill formats (if it bills customers directly rather than using 

electric utility consolidated billing); 

 

2) Standard customer contract; 

 

3) Customer complaint and resolution procedures; and 

 

4) The name, telephone number and e-mail address of the company 

representative whom Commission employees may contact to resolve 

customer complaints and other matters. 

 

b) The RES must file updated information within 10 business days after changes in 

any of the documents or information required to be filed by this Section. 

 

c) If the RES has declared force majeure within the past ten years on any contracts 

to deliver power and energy services, the RES shall provide notice to the 

Commission Staff prior to marketing to residential and small commercial retail 

customers. 

 

Section 412.320  Dispute Resolution 

 

a) A residential or small commercial retail customer has the right to make a formal 

or informal complaint to the Commission, and a RES contract cannot impair this 
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right. A RES shall not require a residential or small commercial retail customer, 

as part of the terms of service, to engage in alternative dispute resolution, 

including requiring complaints to be submitted to arbitration or mediation by third 

parties. 

 

b) A customer or applicant for power and energy service may submit a complaint by 

U.S. mail, facsimile transmission, by e-mail or telephone to a RES. The RES shall 

promptly investigate and advise the complainant of the results within 14 calendar 

days. If the RES responds to the customer's complaint verbally, the RES shall 

inform the customer of the ability to request and obtain the RES's response in 

writing. A customer who is dissatisfied with the RES's response shall be informed 

of the right to file a complaint with the Commission and the Office of the Illinois 

Attorney General. 

 

c) Complaints to the Commission 

 

1) Informal Complaints  

 

A) If a complainant is dissatisfied with the results of a RES's 

complaint investigation, the RES shall inform the complainant of 

his/her ability to file a complaint with the Commission's Consumer 

Services Division (“CSD”) and provide contact information for the 

CSD. Complaints may be filed with the CSD by phone, via the 

internet, by fax, or by mail. Information required to process a 

customer complaint includes: 

 

i) The customer's name, mailing and service addresses, and 

telephone number; 

 

ii) The name of the RES; 

 

iii) The customer's electric utility and RES account numbers; 

 

iv) An explanation of the facts relevant to the complaint; 

 

v) The complainant's requested resolution; and 

 

vi) Any documentation that supports the complaint, including 

copies of bills or terms of service documents. 
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B) The Commission’s CSD may resolve a complaint via phone by 

completing a three-way call between the customer, the CSD staff, 

and the RES. If no resolution is reached by phone and a dispute 

remains, an informal complaint may be sent to the RES. In the case 

of the electric utility purchasing the RES's receivables or utility 

consolidated billing, the RES shall notify the electric utility of any 

informal complaint received and the electric utility shall follow the 

procedures outlined in its billing service agreement with the RES 

to withhold collection activity on disputed RES charges on the 

customer's bill. 

 

C) The RES shall investigate all informal complaints and advise the 

CSD in writing of the results of the investigation within 14 days 

after the complaint is forwarded to the RES. 

 

D) The CSD shall review the complaint information and the RES's 

response and notify the complainant of the results of the 

Commission's investigation. 

 

E) While an informal complaint process is pending: 

 

i) The RES (or the electric utility in the case of the electric 

utility having purchased the RES's receivables) shall not 

initiate collection activities for any disputed portion of the 

bill until the Commission Staff has taken final action on the 

complaint; and 

 

ii) A customer shall be obligated to pay any undisputed 

portion of the bill and the RES (or the electric utility in the 

case of the electric utility purchasing the RES's receivables 

or the utility presenting the RES's charges on a 

consolidated bill) may pursue collection activity for 

nonpayment of the undisputed portion after appropriate 

notice. 

 

F) The RES shall keep a record for two years after closure by the 

CSD of all informal complaints. This record shall show the name 

and address of the complainant, the date and nature and adjustment 

or disposition of the complaint.  
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2) Formal Complaints. If the complainant is not satisfied with the results of 

the informal complaint process, the complainant may file a formal 

complaint with the Commission pursuant to Section 10-101 of the Act. 

 

3) Disclosure of RESs’ level of customer complaints. The Commission shall, 

on at least a quarterly basis, prepare summaries of all formal and informal 

complaints received by it and publish such summaries on its web site. The 

summaries shall be in an easy-to-read and user friendly format. 




