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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
Illinois Commerce Commission   ) 
 On Its Own Motion      ) 
       ) 09-0592 
       ) 
Adoption of 83 Ill. Adm. Code 412   ) Served Electronically 
And Amendment of 83 Ill. Adm. Code 453  ) 
 
 
 

BRIEF ON EXCEPTIONS  
OF AEP ENERGY, INC.  f/k/a BLUESTAR ENERGY SERVICES, INC.,  

TO THE “POST-PROHIBITION PROPOSED ORDER” 
 

Pursuant to the Administrative Law Judge’s (“ALJ”) order of August 23, 2012, AEP 

Energy, Inc., f/k/a as BlueStar Energy Services, Inc. (“AEP Energy”) hereby files its “Brief on 

Exceptions” in response to the ALJ’s “Post-Prohibition Proposed Order.”   

Consistent with its argument throughout this nearly three-year old rulemaking, AEP 

Energy urges the Commission to withdraw the proposed “Part 412” rules and start this 

rulemaking over.  Indeed, given the Joint Committee on Administrative Rules’ (“JCAR”) harsh 

rejection of the proposed rules, the best way to address JCAR’s concerns about the pending rules 

is to scrap them, and leave the procedural quagmire of this docket behind.  Then, the 

Commission can start fresh with a new rulemaking proceeding in which well-balanced rules that 

provide meaningful consumer protection can be adopted free of the procedural irregularities that 

have plagued this docket.  In the alternative, if the Commission is determined to try to placate 

JCAR’s serious concerns by modifying the rejected Part 412 rules, AEP Energy once again urges 

the Commission to adopt the changes argued for by AEP Energy in its original Brief on 

Exceptions (filed on 4/12/11) and its more recently filed Comments on the First Notice Order 

(filed on 9/26/11). 
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I. JCAR’s Condemnation of the Proposed Part 412 Rules Provides the Commission 
with Another Opportunity to Terminate this Docket and Start a New 
Rulemaking. 

 
On December 2, 2009, the Commission entered an ordered authorizing submission to the 

Secretary of State of the first notice regarding the proposed adoption of the Part 412 rules.   First 

notice was published in the Illinois Register on December 28, 2009 (See 33 Ill. Reg. 17202), 

meaning that rulemaking was to be complete and the proposed rules adopted no later than 

December 28, 2010.  See 5 ILCS 100/5-40(e) (“No rule or modification or repeal of any rule may 

be adopted, or filed with the Secretary State, more than one year after the date the first notice 

period for the rulemaking under subsection (b) commenced.”)   

Yet, almost three years later and despite the clear one-year limitation found in the Section 

40 of the Administrative Procedure Act (“APA”), this rulemaking labors on and the proposed 

Part 412 rules remain pending with the Commission.  The Commission first attempted to work 

around the one-year time limitation by withdrawing the originally-proposed Part 412 rules on 

October 26, 2010 as it was clear that the rulemaking could not produce final rules by year’s end.  

However, instead of starting a new rulemaking, the Commission curiously left this docket open 

and issued a second “first notice” order on February 18, 2011 (which did not include proposed 

rules) and then a corrected “first notice order” on March 18, 2011 (which included a new version 

proposed rules).  At this point, AEP Energy argued that “the only correct proceeding under the 

APA was to start the Part 412 rulemaking anew.”  Response to Staff’s Motion for First Notice 

Rule, at 1; see also Brief on Exceptions at 1 (“Due to the procedural morass that has developed 

over the course of this rulemaking proceeding, [AEP Energy] strongly recommends that the 
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Illinois Commerce Commission withdraw the Corrected Proposed First Notice Order and start 

this rulemaking proceeding over.”)1 

Despite these warnings, the Commission elected to charge ahead with this procedurally-

flawed rulemaking.  Eventually, on November 22, 2011, the Commission issued a Second Notice 

Order along with the then-current version of the proposed Part 412 rules.  On June 12, 2012, 

JCAR emphatically rejected the proposed Part 412 rules in its “Statement of Objection to and 

Filing Prohibition of Proposed Rulemaking.”  Specifically, JCAR prohibited the ICC from filing 

the proposed rules with Secretary State “because unresolved issues remain in the rulemaking that 

JCAR deems a serious threat to the public interest.”  36 Ill. Reg. 9453.  Further, JCAR noted that 

it “is particularly concerned that ICC had not been able to cite specific statutory authority for 

various policies established in the proposed rulemaking.”  Id. 

However, in response to JCAR’s harsh rebuke, the Commission elected to simply re-issue 

the same Part 412 rules that JCAR rejected while affording interested parties the opportunity to 

propose revisions to address JCAR’s concerns in Briefs on Exceptions.  Although the JCAR did 

not set forth the specific reasons for its objection in the Filing Prohibition, the only reasonable 

interpretation of JCAR’s strongly-worded rejection of the proposed rules is that JCAR is not 

merely concerned with a few discrete parts of the proposed rules, but instead has serious 

reservations with this rulemaking as a whole.  Thus, AEP once again respectfully urges the  

Commission to terminate this rulemaking and start fresh, thereby leaving behind the procedural 

irregularities and other difficulties that led to the JCAR’s clear rejection of the proposed rules.  

Indeed, this path not only provides the best chance of assuaging JCAR’s serious concerns, but is 

the only path that complies with APA and the Illinois Administrative Code.     

                                                 
1 The bizarre procedural history of this rulemaking is recounted in detail on pages 1 through 5 of AEP 
Energy’s 4/12/11 Brief on Exceptions. 
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II. In the Event the Commission Continues With This Flawed Rulemaking, It 
Should Amend the Part 412 Rules in the Manner Set Forth Herein. 

 
AEP Energy strongly urges the Commission to terminate this rulemaking and start fresh.  

However, in the event the Commission proceeds further with this flawed rulemaking, AEP 

Energy urges the Commission to modify the Part 412 rules in the manner set forth in its 4/12/11 

Brief on Exceptions and 9/26/11 Comments on First Notice Order.  AEP Energy will not re-state 

all of the arguments made in those pleadings, but instead will focus on a few key modifications 

to the proposed rules that would at least provide a start toward addressing the JCAR’s concerns.  

Indeed, AEP Energy is not concerned only by the procedural irregularities in this docket, but also 

with a proposed rule that ultimately will harm both consumers and the industry. 

A. “Do Not Market List”  (Sections 412.10 and 412.70) 

AEP Energy recommends that the proposed rules be amended to remove the overly broad 

and unnecessarily prescriptive “Do Not Market List” definition and all related provisions.  The 

ill-developed concept is problematic on several levels.  First, the “Do Not Market List” and 

Section 412.170(d) overlap the national “Do Not Call” program.  Second, this definition may 

unintentionally and unlawfully restrict broad marketing channels available to all other industries.  

If a customer does not wish to review marketing material, they may simply delete and/or discard 

it.  No party has presented evidence of the need for such a severe marketing restriction.  All 

forms of marketing should allow AEP Energy and other RESs to educate consumers on the 

opportunity to save significant amount of money on their electricity bill.  Third, the record is 

void as to exactly what types of marketing materials are included/excluded (emails, 

home/business phone, cell home/business phone, direct mail, home solicitation, informational or 

promotional material, etc.).  Fourth, the rule provides no guidance as to how other laws such as 

CAN-SPAM Act, National Do Not Call List or other federal or state marketing rules come into 
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play.  Fifth, the rule does not define any specific penalties or consequences for violation of such 

a provision.  Sixth, this overly restrictive concept has not been vetted, analyzed or reviewed from 

a technical or systematic perspective.  There has been no discussion or analysis as to the 

systematic and IT issues the RES community may face as it tries to implement and administrate 

such an overly broad rule.   Nor has there been discussion as to how often these lists would be 

updated and the associated costs such a requirement would impose on RESs, utilities and 

ultimately the costs to consumers.   

Moreover, this proposal has not been evaluated in terms of the detrimental impact such a 

blanket restriction would have at this nascent point in time when competition is just being 

introduced to the mass market.  Now more than ever, customers need to be educated as to what 

retail competition means and how choice provides them with many benefits not previously 

available.  The rule should not deny customers valuable, informative, innovative and diverse 

marketing information related to product and service options tailored to meet customer-specific 

needs.  

 AEP Energy is concerned that the “Do Not Market List”, in concert with state and federal 

marketing sales restrictions, as well as the telemarketing and door-to-door solicitation 

requirements being considered in this rulemaking, could drastically limit the availability of 

effective sales channels requisite finding that such a restriction is truly necessary to protect 

consumers.  All of these are important considerations, the resolution of which could affect the 

on-going development of the marketplace, should be addressed before this provision is included 

in the proposed rules. 

 To be blunt, the entire “Do Not Market List” notion is not ready for prime time.  In fact, 

AEP Energy agrees with the “Christmas-tree bill” analogy used by ICEA that “at some point in 
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time the addition of one more seemingly well-intentioned innocuous new requirement sends . . .  

the proposed rule crashing down to the ground.”  (Verified Reply Comments of ICEA, at 2.)  

Customers, the RES community, as well as the development of competition will be harmed by 

this unnecessary and ill-developed rule that imposes significant costs with little benefit to all 

involved. 

  Proposed Rule Change:    

 Consistent with the forgoing, AEP Energy proposes the following changes to the Rule: 

 Section 412.10 Definitions 

“Do Not Market List” means at a minimum a list of names, addresses and/or  

Phone numbers of customers who contacted the electric utility to avoid any marketing or 

soliciting from a RES. 

Section 412.170 Training of RES Agents (d) 

d) A RES agent shall refrain from any direct marketing or soliciting of power and  

energy service to customers on the electric utility's Do Not Market List, which the  

electric utility shall make available to RESs at least monthly on the 15th calendar  

day of the month. If the 15th calendar day is a non-business day, the electric utility  

shall make the list available on the next business day following the 15th calendar  

day of that month. A RES shall use the most current version of the Do Not Market  

List available; however, in assessing compliance with this Section, 31 days will  

be afforded to a RES to account for the time required by the RES to disseminate  

and process the list internally. 

B. Section 412.230 (Early Termination of Sales Contract) 

 AEP Energy continues its strong opposition to the $50 cap on early termination fees.  

This limit is arbitrary, contrary to law, unsupported by facts, and ultimately harmful to 

consumers.  The justification for the cap wrongly relies on a separate and distinct statute that is 

applicable to natural gas suppliers, not the retail electricity industry which has a separate and 

distinct statute. In this instance, the Commission inappropriately extended the gas statute to retail 

electric suppliers.  (First Notice Order at 26) (220 ILCS 5/19-115(g) and 815 ILCS 
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505/2DDD(e))).  Electricity and natural gas are two different commodities - market prices are 

different, are produced from different energy sources and provide different sets of risks to 

suppliers.  In fact, the General Assembly recognized the differences between these industries by 

adopting distinct and separate statutes by which the Commission is to promulgate separate and 

distinct industry rules.  Simply put, the Commission incorrectly extended the application of the 

natural gas laws to the retail electricity industry, which is clearly contrary to legislative 

construction and intent.  AEP Energy notes that no party supported CUB/AG’s proposed cap nor 

has any party provided any factual support or justification for the $50 limit.  

 Based on the following arguments, AEP Energy believes a $50 cap on early termination 

fees should be rejected and recommends that the Rule be amended accordingly.  First, 

termination fees apply when a customer cancels a contract before the end of the term of the 

agreement and are designed to compensate the RES for the expenses it incurred based on the 

term of the contract.  Termination fees are commonly included in service contracts entered into 

by consumers, and no reason exists that RES contracts should be subjected to less protection 

under the law than those of other service providers.  Second, instituting a Rule that would allow a 

customer to cancel a fixed-price contract with a minimal penalty well after the contract execution 

date precludes a RES from recovering actually incurred damages.  This will require that an 

additional pricing premium be built into the customer’s contract without any discernible benefit.  

Thus, if this provision is adopted, RESs will be required to incorporate additional risk premium 

into their pricing to compensate for greater uncertainty in the length of the term of the contract 

and may also offer fewer long-term contracts. 

In addition, AEP also strenuously objects to additional proposed $0 cap between the 

customer’s contract execution date and a ten business days after the first bill as proposed in 
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Section 412.230 as being a seriously flawed proposal that will have harmful consequences.  The 

RES’ have repeatedly pointed to the harm an early termination cap will have on consumers in the 

form of shorter terms and higher risk premiums.  [I]nstituting a rule that allows a customer to 

cancel a fixed-price contract with minimal penalty well after the contract execution date 

precludes a RES from recovering actually-incurred damages. Finally, contrary to CUB/AG‘s 

position, capping termination fees will have a chilling effect on competition as the risk premium 

of not recovering actual incurred damages will result in higher consumer prices. [BlueStar Reply 

Br. on Exceptions at 9.]  

 Proposed Rule Change: 

      Consistent with the foregoing, AEP Energy proposes the following changes to the Rule: 

 

Section 412.230 Early Termination of Sales Contract:  Any contract between a RES 

and a customer that contains an early termination fee shall disclose the amount of the 

early termination fee or the formula used to calculate the termination fee. , provided that 

any early termination fee or penalty shall not exceed $50 total regardless of whether or 

not the contract is a multiyear contract. Any contract containing an early termination fee 

shall provide the customer the opportunity to contact the RES within three business days 

after signing a contract to terminate the contract without any termination fee or penalty 

within 10 business days after the date of the first bill issued to the customer for products 

or services provided by the RES. A customer relying on this provision to avoid an early 

termination fee shall be precluded from relying upon this provision for 12 months 

following the date the customer terminated his or her sales contract. The contract shall 

disclose the opportunity and provide a toll-free phone number that the customer may call 

in order to terminate the contract. This requirement does not relieve the customer of 

obligations to pay for services rendered under the contract until service is terminated. 

 

C. Section 412.320(c)(3) (Dispute Resolution) 
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The Order requires the Commission to prepare a summary of all informal and formal 

complaints received and publish it on the Commission’s website.  AEP Energy objects to this 

section as written.  Put simply, the definition of complaint is overly broad such that it could 

include simple inquiries, general questions/concerns, informal and formal complaints.  The 

complaint statistics should only be comprised of the validated informal and formal complaints.  

A mere complaint that “my bill is too high” or “why do I have to pay my bill” should not be 

included in the complaint statistic.  Given the importance of how complaint statics are compiled 

and displayed, the Commission must develop an appropriate methodology for displaying such 

statistics so that meaningful information is provided.   

Indeed, depending on the definition or categorization of the inquiry or actual complaint, 

the complaint summary could potentially be misleading or damaging to a specific RES, the 

development of the competitive market, or, alternatively, provide a valuable tool to customers, 

RESs, and the Commission.  For example, if the summary simply provides raw numbers of 

complaints without regard to market share or level of business activity of the RES, or the validity 

of the complaint, the information provided will be of little or no value and could potentially be 

harmful and misleading.  On the other hand, if the complaint summary provides complaint rates, 

rather than raw numbers, and reports only valid complaints, then customers, RESs, and the 

Commission will have an accurate measurement of supplier performance and customer 

satisfaction with the competitive marketplace.  Similarly, if the rules do not clearly define and 

delineate the difference between an informal and formal complaint, then the information could 

be completely misleading and ultimately damaging to a market participant.  AEP Energy 

recommends that the Order be amended to eliminate this provision.   
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For the reasons stated above and consistent with comments throughout this proceeding, 

AEP Energy maintains that the Commission has not been adequately presented with enough 

input to develop a metric to measure legitimate complaints.  Only valid complaints should be 

tracked.  AEP Energy maintains the best way to achieve this goal is to establish a collaborative 

process in order to adequately address these important issues.  At this point, promulgation of a 

rule in this area is simply premature.   

 Proposed Rule Change: 

 Consistent with the foregoing, AEP Energy proposes the following changes to the 

Proposed Rule: 

 

Section 412.320(c)(3) Dispute Resolution  

3) Disclosure of RESs’ level of customer complaints. The Commission shall, on 

at least a quarterly basis, prepare a summary of all formal and informal 

complaints received and publish it on its web site. The summary shall be in an 

easy-to-read and user friendly format. 

 

D. Section 412.210 (Rescission Window Must Be Tied to Execution of Contract) 

Throughout this proceeding, AEP Energy vigorously argued against expanding the 

“rescission window” from 3 to 10 days.  However, that ship appears to have sailed with the final 

adoption of new rules concerning internet enrollments.  That being said, it is still important to 

properly define the rescission window.  In this regard, AEP Energy defines the term as the 

traditional time that customers may cancel a contract for whatever reason, without any 

termination fee or penalty.  This period of time is designed to protect buyers from their own 

impulses, or “buyer’s remorse.”  Throughout this proceeding, AEP Energy has maintained that 

rescission rights should begin once a customer executes a contract, and is completely 

independent from the enrollment process.  In fact, the Commission has already affirmed this to 
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be the case in Docket 10-0138, ComEd’s Purchase of Receivables/Utility Consolidated Billing 

proceeding: 

“We also recognize that there is a distinction between the extended enrollment period 
 described in ComEd’s proposed tariff revisions and the rescission period that is 
 contemplated in the Part 412 Rulemaking.  The latter addresses issues between a retail 
 electric supplier and the end-user customer while the former does not.”  (Amendatory 
 Order in Ill. C. C. Docket 10-0138, dated February 9, 2011, at 10) 

 
 Section 412.210 of the Order states that the rescission period begins “within ten calendar 

days after the electric utility processes the enrollment request.”  AEP Energy maintains that 

rescission and enrollment are two separate and distinct concepts, and attempts to tie the two 

processes together are simply wrong.  As mentioned earlier, the Illinois Compiled Statutes and 

Administrative Code delineate the policy related to the rescission window.  In addition to 

mandating a 3-day rescission period, current policy also identifies when the period should begin 

– it begins on the date the contract is signed.   As with the 3-day rescission window, current 

policy is clear and unambiguous.  AEP Energy will not repeat its arguments again with respect to 

circumventing current law, but it recommends that the Commission adopt a Rule that conforms 

to existing law.  

 There are numerous reasons why it is inappropriate to tie rescission rights to the utilities’ 

enrollment process.  First, the Order’s use of the enrollment period as the trigger point for the 

rescission window is a radical departure and a fundamental change in the traditional rescission 

period definition.  The enrollment process is the time when the utility contacts the customer to 

inform him or her that a request has been made to transfer his or her electric service from one 

provider to another.  This notification is made to ensure that “slamming” has not occurred.  It is 

simply inappropriate to lengthen rescission rights to account for the utilities processing of the 

enrollment request.  This enrollment/notification process serves a valuable function, but it is 
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quite separate and distinct from the traditional rescission window, which deals with “buyer’s 

remorse.”  If the Order’s definition stands, it would require customers to understand the 

individual RES’s and utility’s intricate internal enrollment processes.  A customer is aware of the 

date when he or she signed the contract but cannot, and should not, be expected to understand 

internal RES and utility enrollment processes.  Allowing the rescission window to begin with the 

utility’s processing of an enrollment request could result in a rescission window that is 17 days 

or longer.  As stated previously, expanding the rescission window beyond 3 days is excessive, 

unacceptable, and completely unprecedented and will stunt the development of competition in 

the retail electricity market in Illinois.  

 Second, Section 412.210 of the Order permits the customer to "rescind" its contract by 

"contact[ing] either the utility or RES."  While rescission of a contract is possible with the 

contracting party (the RES), rescission, as properly defined, is not possible with a non-

contracting party (the utility), as no privity of contract exists between the customer and the 

utility.  Furthermore, requiring the utility to be responsible for receiving, documenting and 

notifying the RES about such "rescissions" is unduly burdensome on the utility.  Such a process 

also allows for an illicit temptation for the utility and its affiliated RES, whereby the utility 

knows of a customer who has "rescinded" its contract with the RES and is now without a 

supplier of electric service, but yet the utility must preserve its Chinese wall and not inform its 

affiliated RES of the "available" customer.   

 Third, Section 412.230 of the Order states that the rescission window begins 10 days after 

the date of the first bill is issued.  Such a policy could result in an 87-day rescission window!  

This result is equally absurd and unacceptable.   In addition to its arguments presented against 

extending the 3-day rescission window, an 87-day rescission window would be ripe for 
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gamesmanship.  In a downward market, a customer could lock themselves into a fixed-price 

contract when they believe market prices to be their lowest.  However, if energy prices continue 

to fall during the time between customer enrollment and receipt of their first bill, they could 

cancel a valid contract, not be subject to any early termination fees, and be free to sign a new 

contract at a lower price.  While the average residential and small business customer may not 

take advantage of downward trends, there is a very real possibility for third-party agents, 

brokers, or consultants to improperly urge customers to engage in this type of gaming behavior.  

These third-party entities could easily enter into aggregation agreements with a large number of 

customers that would enable the ABC to exercise the right to cancel a valid contract on behalf of 

the customer.  It is quite possible that an ABC’s entire business model could center on taking 

advantage of the rescission window being tied to 10 days from receipt of the first bill. 

Proposed Rule Change: 

Consistent with the foregoing, AEP Energy proposes the following changes to the Rule: 

 

412.10 – Definitions:  “Rescind” means the cancellation of a signed contract with a RES 

and/or pending customer enrollment to a RES, without the incurrence of an early 

termination fee. 

 

Section 412.110 Uniform Disclosure Statement (k):  A statement that the customer may 

rescind the contract and the pending enrollment within ten calendar business days after 

the electric utility processes the enrollment request by contacting the RES. and that 

residential customers may  

rescind the contract and the pending enrollment by contacting either the RES or the 

electric utility and provide both a toll-free phone numbers; 

 

Section 412.210 Rescission of Sales Contract:  The customer has the ability to rescind 

the contract with the RES. before the RES submits the enrollment request to the electric 
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utility. Within one business day after processing a valid electronic enrollment request 

from the RES, the electric utility shall notify the customer in writing of the scheduled 

enrollment and provide the name of the RES that will be providing power and energy 

service. The written enrollment notice from the electric utility shall state the last day to 

make a request rescinding the enrollment, and provide contact information for the RES. 

A residential customer wishing to rescind the pending enrollment with the RES, will not 

incur any early termination fees if the customer contacts either the electric utility or the 

RES within ten calendar days after the electric utility processes the enrollment request 

signing a contract. A small commercial retail customer wishing to rescind the pending 

enrollment with the RES, will not incur any early termination fees if the customer 

contacts the RES within ten calendar business days after the electric utility processes the 

enrollment request signing a contract. If the tenth calendar day falls on a non-business 

day, the rescission period will be extended through the next business day. In the event the 

residential customer provides notice of such rescission to the electric utility, the electric 

utility shall notify the RES 

 

Section 412.230 Early Termination of Sales Contract:  Any contract between a RES 

and a customer that contains an early termination fee shall disclose the amount of the 

early termination fee or the formula used to calculate the termination fee, provided that 

any early termination fee or penalty shall not exceed $50 total regardless of whether or 

not the contract is a multiyear contract. Any contract containing an early termination fee 

shall provide the customer the opportunity to contact the RES to terminate the contract 

without any termination fee or penalty within 10 calendar business days after signing a 

contract. after the date of the first bill issued to the customer for products or services 

provided by the RES. A customer relying on this provision to avoid an early termination 

fee shall be precluded from relying upon this provision for 12 months following the date 

the customer terminated his or her sales contract. The contract shall disclose the 

opportunity and provide a toll-free phone number that the customer may call in order to 

terminate the contract. This requirement does not relieve the customer of obligations to 

pay for services rendered under the contract until service is terminated. 
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CONCLUSION 

 AEP Energy reiterates its strong support for well-balanced rules that provide meaningful 

consumer protections and recommends that the Commission modify the Order, consistent with 

the aforementioned recommendations to achieve that objective. 

 

Respectfully submitted by: _/s/ Alan W. Nicgorski________________  

Alan W. Nicgorski 
SCANDAGLIA & RYAN  
55 E. Monroe, Suite 3440 
Chicago IL 60603 
(312) 580-2035 (phone) 
(312) 782-3806 (fax) 
anicgorski@scandagliaryan.com  

 
    Madelon A. Kuchera 
    Associate General Counsel – V.P. of Regulatory Affairs 
    AEP Energy, Inc. 
    363 W. Erie Street, Suite 700 
    Chicago, IL  60654 
    312-628-8613 
    mkuchera@aepenergy.com 
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