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I. INTRODUCTION 8 

A. Witness Identification 9 

Q. Please state your name and business address. 10 

A. My name is James I. Warren.  My business address is 655 Fifteenth Street, N.W., 11 

Washington, D.C. 20005. 12 

Q. By whom are you employed and in what capacity? 13 

A. I am a member of the law firm of Miller & Chevalier Chartered (M&C). 14 

Q. Are you the same James I. Warren who previously sponsored testimony in this 15 

proceeding? 16 

A. Yes, I sponsored rebuttal testimony on behalf of Ameren Illinois Company d/b/a Ameren 17 

Illinois (AIC or the Company). 18 

B. Purpose, Scope and Identification of Exhibits 19 

Q. What is the purpose of your surrebuttal testimony? 20 

A. The purpose of my testimony is to comment on and respond to certain Illinois Commerce 21 

Commission (Commission) Staff (Staff) and Intervenor witnesses’ rebuttal testimony.  22 
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Specifically, I respond to the rebuttal testimonies of Staff witness Theresa Ebrey, People of the 23 

State of Illinois and AARP (AG/AARP) witness David Effron and Citizens Utilities Board 24 

(CUB) witness Ralph Smith.  In all cases, my surrebuttal testimony addresses the portions of the 25 

testimony of these witnesses that address the treatment of the Company’s FIN 48 amounts. 26 

Q. Please summarize the conclusions of your surrebuttal testimony. 27 

A. All three witnesses above continue to argue that FIN 48 amounts should be deducted 28 

from rate base because they are not distinguishable from ADIT.  But a deferral of the due date of 29 

tax until years into the future (ADIT) is a valuable source of cost-free capital for utilities.  A 30 

liability to pay taxes already past due is not.  For ratemaking purposes, all three witnesses 31 

essentially propose to treat both amounts identically.  Not only is this economically unjustifiable, 32 

as a pernicious byproduct, it discourages utilities from seeking to defer the maximum possible 33 

quantity of taxes.  Under their proposals, the taxing authorities win and the utilities and their 34 

customers lose. 35 

Q. Are you sponsoring any exhibits in support of your testimony? 36 

A. No, I am not. 37 

II. RESPONSE TO STAFF WITNESS, MS. EBREY 38 

Q. Aside from reiterating her general support for the AG/AARP and CUB proposals to 39 

treat FIN 48 amounts as if they were ADIT, does Ms. Ebrey’s rebuttal testimony offer any 40 

additional substantive arguments in support of her position? 41 

A. On pages 5 and 6 of her rebuttal testimony, Ms. Ebrey makes one additional argument.  42 

She states out that the Company was able to settle its federal tax audits for the years 2005 43 

through 2007 for amounts equal to only 39.5% of the amounts that had been included in its FIN 44 
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48 amounts for those years.  Based on this fact she states, “It seems the ‘experts’ opinion on tax 45 

positions for the 3-year period was more likely than not rejected by the IRS.”  Paraphrasing, her 46 

conclusion is that because 60.5% of the FIN 48 amounts for those years turned out to be ADIT 47 

(i.e., legitimate tax deferrals), under the Company’s FIN 48 position, that additional ADIT would 48 

not be reflected in customer rates until up to 6 years after the Company actually received the tax 49 

benefit (that is, the tax benefits claimed on the 2005 tax return filed in 2006 would not be 50 

reflected in rates until 2012, the first rate-resetting after the conclusion of the tax audit).   51 

Q. What is your response generally to her discussion in this regard? 52 

A. First of all, it is my understanding that only the federal tax audits for 2005 and 2006 have 53 

been settled.  The audit for 2007 is still pending.  More significantly, in complaining that the 54 

Company’s projection of amounts that would ultimately be disallowed by the taxing authority 55 

was inaccurate, Ms. Ebrey is missing the larger point.  That larger point is that AIC took 56 

aggressive, uncertain tax positions.  Ultimately, 60% of those uncertain tax positions were 57 

allowed by the taxing authority, and ratepayers ultimately received a benefit in the form of 58 

increased ADIT.  Imagine instead that AIC had not taken the uncertain tax position: in that case, 59 

ratepayers would never have received that benefit.  Yet it is exactly this result, in which the 60 

ratepayers never receive the benefit because the utility never takes the uncertain tax position, that 61 

the position of Ms. Ebrey (and the other Intervenors) encourages. 62 

Q. Were the opinions of the experts in fact “rejected” by the IRS as Ms. Ebrey asserts? 63 

A. No they were not.  There are two steps to establishing a FIN 48 amount.  The first is to 64 

assess the technical strength under the tax law of the position asserted.  If, and only if, it is more 65 

likely than not that the technical position will not be sustained, you move on to the second step.  66 

This second step is to measure (i.e., estimate) the amount of tax that it is more likely than not 67 
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will be paid.  The fact is the Company’s “experts” were absolutely correct as to the technical 68 

merits of the Company’s position.  These experts concluded that the Company’s deductions 69 

would not be sustained—and they were right.   70 

Q.  What produced the variance between the FIN 48 amounts and the amounts actually 71 

assessed by the taxing authorities? 72 

A. What varied was their estimate of how much tax the Company would end up paying as a 73 

result of taking the non-sustainable position.  Clearly, such an estimate is far from an exact 74 

science.  With respect to the tax issues relating to the 2005 and 2006 tax returns, they apparently 75 

estimated a bit high.  Ms. Ebrey is essentially asserting that the results of these two IRS audit 76 

settlements indicate that the opinions of the Company’s experts should not be relied upon. 77 

Q. What is her alternative to relying on the Company’s experts? 78 

A. Her counter-proposal is to treat the tax positions as if they were all fully sustainable—in 79 

other words, that all the uncertain tax amounts would be ultimately allowed by the taxing 80 

authority, and no tax would have to be paid related to those amounts.   81 

Q. Does this make sense to you? 82 

A. No it doesn’t.  If anything, the results of the two audits conclusively demonstrate that the 83 

positions were not fully sustainable.  Ms. Ebrey’s own testimony confirms as much, as she 84 

acknowledges that 40% of the uncertain positions she discusses were ultimately disallowed and 85 

had to be repaid.  So, while the Company’s experts might not have measured the uncertain 86 

amount exactly, their conclusion that additional tax would be assessed was absolutely correct.   87 

Q. Have customers benefitted by virtue of the Company asserting its uncertain tax 88 

positions for the years 2005 and 2006? 89 
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A. Yes they have.  As a result of the Company taking prudently aggressive tax positions in 90 

those years, it has created over $6 million of ADIT that wouldn’t otherwise exist.  These ADIT 91 

amounts have been reflected for ratemaking purposes in this filing. Uncertain tax positions are 92 

good—not bad.  As I have said before—uncertain positions should be encouraged, not 93 

discouraged.  It is in the customers’ best interests to encourage the Company to take as many 94 

prudently aggressive tax positions as possible.   95 

Q. Is Ms. Ebrey’s point about the six-year lag valid? 96 

A. Due to the time that elapses between the time a tax return is filed and the time its audit is 97 

complete, there is going to be a substantial lag regardless of whether the Commission adopts Ms. 98 

Ebrey’s approach to FIN 48 amounts or the Company’s.  She focuses on the ADIT the customers 99 

would have missed under the Company’s proposal (60.5% of the FIN 48 amount) during the lag 100 

period.  But, as I discussed above, this ADIT amount only arises and accrues to the ratepayer 101 

benefit if the uncertain position is taken in the first place.  Ms. Ebrey ignores the excessive ADIT 102 

by which her proposal would have benefitted customers (39.5% of the FIN 48 amount) during 103 

that period.  Ms. Ebrey’s proposal thus penalizes the Company for taking an aggressive tax 104 

position unless it sustains the entire deduction.  Then, and only then, would it break even.  By 105 

contrast, the Company’s position avoids such a penalty. 106 

III. RESPONSE TO AG/AARP WITNESS, MR. EFFRON 107 

Q. Does Mr. Effron’s rebuttal testimony indicate a misunderstanding of something you 108 

stated in your rebuttal testimony? 109 

A. Yes it does.  On lines 72 through 74 of his testimony, Mr. Effron states that the Company 110 

agrees FIN 48 liabilities should be deducted from rate base when the actual rate base is 111 

calculated in the reconciliation process as part of the formula rate statute.  Let me clarify the 112 
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Company’s position in this regard.  The Company believes that FIN 48 amounts should only 113 

reduce rate base after the amounts have been determined to be ADIT—that is, after the Company 114 

and its experts have concluded, either independently or as a result of an audit by the taxing 115 

authorities, that it is no longer more likely than not that the amounts will be assessed by the 116 

government.  Then, and only then, will the FIN 48 amounts be reclassified as ADIT and 117 

thereafter should be reflected as rate base reductions in the next subsequent rate-setting. 118 

Q. On lines 86 through 90 of his rebuttal testimony, Mr. Effron states that you think 119 

the best information available implies a FIN 48 balance of zero.  Is he correct? 120 

A. I do not believe so.  The Company’s best information as of the date used for the 121 

computation of rate base is the FIN 48 balance reflected on the Company’s books as of that date.  122 

The Company identified that balance and distinguished it from ADIT, which it clearly is not 123 

(even though, for regulatory accounting purposes, FERC requires that it reside in the Company’s 124 

ADIT account).  If the FIN 48 balance had been zero at that time, there would be no controversy.  125 

Thus, I believe the Company’s treatment of its FIN 48 balance accurately reflects the best 126 

information available as of the date on which rate base is being measured.  Mr. Effron’s proposal 127 

does not. 128 

IV. RESPONSE TO CUB WITNESS, MR. SMITH 129 

Q. Does Mr. Smith accept the distinction you make in your rebuttal testimony between 130 

ADIT and FIN 48 amounts? 131 

A. The language on lines 116 through 127 of his testimony indicates that he definitely does 132 

not.  He continues to maintain that a tax that is not yet owed but that will be owed years in the 133 

future is the same as a tax that is already owed and overdue.  Anyone who has been subjected to 134 

a tax audit understands the difference.  FIN 48 was promulgated precisely because FIN 48 135 
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amounts are not the same as ADIT amounts.  If this were not the case, the effort, expense and 136 

dislocation that everyone experienced in developing and implementing FIN 48 would seem 137 

absurd.  138 

Q. On line 124 of his testimony, Mr. Smith characterizes FIN 48 amounts as non-139 

investor supplied capital.  Do you agree with this characterization? 140 

A. Yes I do.  The source of the funds is clearly the government and the government did not 141 

intend to invest in the Company.  However, it does not follow from that fact alone that it is 142 

appropriate to reduce rate base by the balance. 143 

Q. Does Mr. Smith rely on FERC treatment of FIN 48 amounts to support his position? 144 

A. Extensively.  On lines 126 through 202 of his testimony he expounds on the importance 145 

of FERC treatment.  His reasoning seems to be that because FERC requires FIN 48 amounts to 146 

be recorded in the Company’s ADIT account and because FERC accounting provides the inputs 147 

for formula rates, then rates must be set on the basis that FIN 48 amounts are ADIT.  This 148 

portion of Mr. Smith’s testimony reminds me of the old question “How many legs does a dog 149 

have if you count his tail as a leg?”  The answer is four.  No matter what the accounting guidance 150 

may be, a tail can never be a leg.  Mr. Smith’s extensive excerpt from the FERC accounting 151 

guidance document contained on pages 7 and 8 of his testimony fails to include one critical 152 

sentence situated in the introduction to the document1 in which FERC states: 153 

This guidance is for Commission financial accounting and reporting purposes 154 
only and is without prejudice to the ratemaking practice or treatment that should 155 
be afforded the items addressed herein. 156 

The FERC guidance upon which Mr. Smith relies for ratemaking was, by its terms, not 157 

intended to govern ratemaking.  And Mr. Smith never testifies that FERC itself treats FIN 158 

                                            
1 FERC Docket No. AI07-2-000, May 25, 2007. 
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48 amounts as ADIT for ratemaking purposes.    159 

Q. On lines 232 through 286 of his testimony, Mr. Smith testifies that this Commission 160 

has accepted his proposal in other earlier proceedings.  How do you respond to this? 161 

A. Mr. Smith’s testimony that the Commission has previously rejected the Company’s 162 

treatment of its FIN 48 amounts is blatantly wrong.  For example, he states that “Mr. Warren's 163 

opinion . . . was also rejected by the Commission in its recent decision in Docket No. 11-0767” 164 

(CUB Ex. 2.0, lines 279-81) when, in fact, the final order in that case has not yet been issued.  165 

He further asserts that the “Final Decision in Docket No. 11-0721 . . . reach(es) a similar 166 

conclusion requiring a rate base deduction for tax savings from uncertain tax positions.”  (Id., 167 

lines 235-37).  In fact, the Docket No. 11-0721 Order does not address FIN 48 amounts.  Mr. 168 

Smith also cites proposed orders in other proceedings which have not been adopted by the 169 

Commission.  I am certainly well aware that the ALJ’s Proposed Order in Docket No. 11-0767 170 

and the ALJs’ Proposed Order in Docket No. 12-0001 did not embrace the treatment I supported 171 

in those proceedings, which is the same treatment I support in this case.  Having read the two 172 

proposed orders carefully, I am convinced that the concepts critical to this issue have not been 173 

completely processed.  In particular, I note that both Proposed Orders concluded that FIN 48 174 

amounts represent a cost-free source of capital when this is not the case—FIN 48 amounts are 175 

subject to interest and penalties (as Mr. Smith acknowledges at page 10 of his rebuttal).  And it is 176 

my understanding that the utility in each case continues to contest the ALJ Proposed Order’s 177 

result.  In my opinion, the reasoning of the orders fails to support their outcomes on this issue.  178 

Until the fundamental issues are addressed, I continue to support the Company’s treatment of its 179 

FIN 48 balances  180 

V. CONCLUSION 181 
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Q. Does this conclude your surrebuttal testimony? 182 

A. Yes, it does. 183 
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