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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 

 
Commonwealth Edison Company  : 
       : 
Formula rate tariff and charges authorized : 11-0721 
by Section 16-108.5 of the Public Utilities : 
Act.       : 
 
 

PROPOSED ORDER ON REHEARING 
 
By the Commission: 

I. Procedural History 

On November 8, 2011 Commonwealth Edison Company (“ComEd”) filed its 
performance-based formula rate tariff, Rate DSPP – Delivery Service Pricing and 
Performance (“Rate DSPP”) pursuant to Section 16-108.5 of the Public Utilities Act, 
(‘the Act”) which the Illinois Commerce Commission suspended on the same day.  (220 
ILCS 5/16-108.5).  The Commission issued a re-suspension Order on April 4, 2012.  On 
May 29, 2012, the Commission issued a final Order in this docket.  On June 22, 2012, 
the Commission granted rehearing on three issues, the definition of the term “pension 
asset” in the statute cited above; the amount of interest to affix to reconciliation 
balances; and whether to use ComEd’s year-end balance or an “average year,” as it 
was defined in the May 29, 2012 Order, for purposes of reconciliations pursuant to the 
statute. 

The following ComEd witnesses testified on rehearing in this case: Dr. Ross 
Hemphill, Kathryn Houtsma, Joseph Trpik, Jr., and Samuel Hadaway.  The following 
Staff witnesses testified on rehearing in this case: Theresa Ebrey, Richard Bridal II, and 
Alan Pregozen.  In addition, the following parties have submitted testimony in this case: 
the Citizens Utility Board (“CUB”) presented the testimony of Ralph C. Smith, the Illinois 
Industrial Energy Consumers (“IIEC”) presented the testimony of Michael P. Gorman, 
the Illinois Attorney General presented the testimony of Michael Brosch and David 
Effron on behalf of the people of the State of Illinois (“AG”) and AARP (“AG/AARP”).   

On August 3, 2012, at the Commission’s Chicago Office, before duly authorized 
Administrative Law Judges, an evidentiary hearing convened in rehearing in this 
Docket.  On August 13, 2012, the following entities filed and served Initial Briefs on 
Rehearing.  CUB/City of Chicago (“the City”) the AG/AARP; the IIEC; the Commercial 
Group; Commission Staff; and ComEd.  These same parties filed and served Reply 
Briefs on Rehearing on August 21, 2012.1 

                                                           
1
  The Commercial Group did not file a Reply Brief on Rehearing.   
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II. Average Year or Year-End Rate Base for Annual Reconciliations 

 The issue is whether 220 ILCS 5/16-108.5 provides for use of an average year or 
year-end rate base for purposes of statutory reconciliations.2 
 
ComEd’s Position 
 

ComEd contends that reconciliations pursuant to the new statute occur after the 
fact; its investments are all in the past.  At the time of reconciliation, the investments 
made during the rate year are in place and serving customers.3  It argues that the 
conclusion that reconciliation must reflect a year-end, rather than average, rate base is 
underscored by Section 16-108.5(d)(1). ComEd points out that this provision states: 

 
The inputs to the performance-based formula rate for the applicable 
rate year shall be based on final historical data reflected in the 
utility's most recently filed annual FERC Form 1 plus projected plant 
additions and correspondingly updated depreciation reserve and 
expense for the calendar year in which the inputs are filed.  The 
filing shall also include a reconciliation of the revenue requirement 
that was in effect for the prior rate year (as set by the cost inputs for 
the prior rate year) with the actual revenue requirement for the prior 
rate year (as reflected in the applicable FERC Form 1 that reports 
the actual costs for the prior rate year). 

220 ILCS 5/16-108.5(d)(1); emphasis added).  ComEd posits that the actual costs that 
are reflected in the FERC Form 1 reflect the end-of-year total investments made in the 
previous year, not the amount averaged over the course of that previous year.  (ComEd 
Initial Brief on Rehearing at 4, 32).   
 

                                                           
2
 As the order of May 29, 2012 makes clear, the averaging methodology merely adds the year’s beginning 

balance to the year-end balance and divides that number by two.  (See, Final Order of May 29, 2012, at 

7).   

3
 ComEd also argues that the average rate base methodology discussed in the Final Order of May 29, 

2012, in this docket, which was used therein to set the reconciliation revenue requirement, allows ComEd 
to recover only half of the plant investment that it makes during the reconciliation year.  (ComEd Initial 
Brief on Rehearing at 31).  Specifically, it states that the average rate methodology adds the prior year’s 
rate base and the current year’s rate base and divides the result by two.  Thus, ComEd continues, using 
the average rate base method in the reconciliation process only reflects half of the plant additions made 
over the course of the year that the investments are placed into service.  (ComEd Reply Brief on 
Rehearing at 28).  This statement is true regarding the plant investments in any given reconciliation year, 
but it overlooks the very material fact that in subsequent reconciliations, the previous year’s rate base, 
with 100% of that year’s plant additions, would be included in this calculation, which is how plant additions 
are placed in service during the course of a year.  Thus, ComEd’s argument that the average rate base 
methodology would account for only half of its plant additions overstates the effect on rate base and is 
misleading.   
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ComEd also states that in other provisions, the General Assembly specifically 
directed the Commission to use an average rather than end-of-year figure.4  In support, 
ComEd cites the following: 

 
Investments in the infrastructure investment program under the new 
statute are to be measured in relation to “the participating utility’s annual 
capital investment program, as defined by . . . the participating utility’s 
average capital spend for calendar years 2008, 2009, and 2010 as 
reported in the applicable Federal Energy Regulatory Commission (FERC) 
Form 1”, citing 220 ILCS 5/16-108.5(b) and; 
 
Cost of equity is to be determined using “the average for the applicable 
calendar year of the monthly average yields of 30-year U.S. Treasury 
bonds,” citing 220 ILCS 5/16-108.5(c)(3)(A). 
 

(ComEd Initial Brief on Rehearing at 32-33).  ComEd concludes that therefore, the 
General Assembly knew how to direct the use of an average when it enacted Section 
16-108.5.  ComEd contends that, because the General Assembly provided no such 
direction here, choosing instead to direct the use of final historical “data,” this 
Commission cannot read different language into the statute, citing  Divane v. Smith, 332 
Ill. App. 3d 548, 553 (1st Dist. 2002); and Aurora Pizza Hut v. Hayter, 79 Ill. App. 3d 
1102, 1105-06 (1st Dist. 1979).  (ComEd Initial Brief on Rehearing at 33).   
 

In its Reply Brief, ComEd cites Staff’s Brief, (See below) in which, Staff contends 
that use of the word “final” in Section 16-108.5(d)(1), means in a form that requires no 
further updates or corrections.  According to ComEd, Staff’s argument ignores the fact 
that ComEd’s FERC Form 1 reports its plant balances as of the end of the year.  
ComEd concludes that, even accepting Staff’s interpretation of the phrase “final 
historical ‘data’,” it remains the case that the “data” referred to is at the end of the year.  
(ComEd Reply Brief on Rehearing at 26-27).  It states that FERC Form 1 filings are due 
by April 18th of each year, citing 18 C.F.R. §141.1, however, Section 16-108.5(d)(1) 
requires a participating utility’s filing to occur “on or before May 1 of each year.”  ComEd 
concludes that the 13-day time period between the FERC Form 1 filing deadline and the 
formula rate due date shows that Staff’s interpretation of “final historical ‘data’” is based 
on an assumed legislative intent that would be meaningless and unachievable.  (ComEd 
Initial Brief on Rehearing at 27).  
 

ComEd further argues that what the Commission did under different statutory 
provisions or different utility riders cannot change the meaning of the language in 
Section 16-108.5 of the Act.  Specifically, ComEd maintains that Section 9-220.2 of the 
Public Utilities Act is not analogous to the formula rates at issue here.  Instead, ComEd 

                                                           
4
 ComEd cites the testimony of its witness, Ms. Houtsma, who construed the statute in her testimony.  

This testimony was not considered, as it is well-settled that, unless a trier of fact is construing foreign law, 
it is reversible error to admit opinion testimony on a question of law.  (See, e.g., Town of Bloomington v. 
Bloomington Township, 233 Ill. App. 3d 724, 735-36 (4

th
 Dist. 1992)).  
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avers, Section 9-220.2 is specifically limited to qualifying infrastructure plant (“QIP”) 
items that “are not reflected in the rate base used to establish the utility's base rates,” 
citing 220 ILCS 5/9-220.2(b).  ComEd concludes that formula rates pursuant to the 
statute at issue (220 ILCS 5/16-108.5) constitute a participating utility’s base rates.  (Id. 
at 28).   
  

ComEd also contends that CUB/City are incorrect in arguing that an end of year 
rate base causes customers to pay a return on ComEd’s investments before they are 
made.  According to ComEd, the actual rate base at the end of a rate year is not used to 
set charges until well-after the rate year.  ComEd cites as an example the fact that, 
pursuant to Section 16-108.5, the proceeding to reconcile the 2012 rate year based on 
actual 2012 final historical data will be filed in 2013, which will not result in charges to 
ratepayers until 2014.  (ComEd Reply Brief on Rehearing at 29). 
 

ComEd disagrees with CUB/City’s argument (below) that the statute’s collar 
adjustment compensates ComEd for any regulatory lag time.  ComEd states that 
formula rates pursuant to Section 16-108.5 establish and reconcile ComEd’s revenue 
requirements, not its actual collections.  Further citing 220 ILCS 5/16-108.5(c)(5), 
ComEd maintains that the collar adjustment in this statute considers actual revenues, 
but it will not make up for any lost revenues due to the use of any average rate base.  
(ComEd Reply Brief on Rehearing at 30).   
 

ComEd further argues that the IIEC is incorrect in asserting that the initial 
revenue requirement and resulting rates set by the formula rate are for the calendar 
year, in which, the participating utility makes a filing to set those rates, rather than the 
calendar year when such rates will be in effect.  (ComEd Reply Brief on Rehearing at 
30-31).  ComEd argues that, contrary to the IIEC’s assertion, the new statute clearly 
specifies what is to be reconciled is the revenue requirement reflected in rates charged 
during a calendar year with the revenue requirement that would have been determined, 
if actual costs had been known at the time of the initial filing to set the revenue 
requirement.  In support, it cites 220 ILCS 5/16-108.5(c)(6) which provides that: 

 
The performance-based formula rate approved by the 
Commission shall … [p]rovide for an annual reconciliation, with 
interest as described in subsection (d) of this Section, of the 
revenue requirement reflected in rates for each calendar year 
… with what the revenue requirement would have been had 
the actual cost information for the applicable calendar year 
been available at the filing date. 

(Emphasis added).  ComEd states that Section 16-108.5(d) further specifies that the 
filing to occur “on or before May 1 of each year” is for “updated cost inputs to the 
performance-based formula rate for the applicable rate year,” which is defined in 
Section 16-108.5(c) as “the period beginning with the first billing day of January and 
extending through the last billing day of the following December.”  (ComEd Reply Brief 
on Exceptions at 31-32). 
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The IIEC’s Position 

 The IIEC contends that the Article IX of the Public Utilities Act ratemaking 
requirements which are preserved by Section 16-108.5, require that the Commission’s 
rate determinations must be just and reasonable, citing 220 ILCS 5/9-101; 5/9-201(c); 
and 5/16-108.5.  According to the IIEC, ComEd’s interpretation of Section 16-108.5 is 
inconsistent with the Article IX provisions, the statutory requirement for cost-based 
delivery service rates, the formula rate statute’s language, and the stated statutory 
objectives in that statute. It argues that Section 16-108.5 specifically requires that 
delivery service rates must be cost-based, citing 220 ILCS 5/16-108(c). The IIEC avers 
that achieving accurate rates requires accuracy in both ComEd’s formula rates to 
recover the costs incurred in a specific rate year, and any subsequent reconciliation 
adjustments for that year, citing 220 ILCS 5/16-108.5(d)). The IIEC states that the 
accuracy of the revenue requirement forecast for a rate year decreases as more time 
passes before the forecast events occur.  It concludes that the interpretation of the 
formula rate statute that ComEd presents in this rehearing proceeding increases the 
distance in time between the projected costs used to set rates and the actual costs used 
in reconciliation.  (IIEC Initial Brief on Rehearing at 12-13).   

 The IIEC points out that there is no disagreement that, as a factual matter, 
ComEd’s mandated investments under the formula rate statute will not be made all at 
once on the first day of each year.  However, it asserts, ComEd still will make its 
statutorily-required investments incrementally, not all at once on January 1st of each 
year, citing Tr. 983 (the testimony of ComEd witness Ms. Houtsma).  It concludes that 
one cannot reasonably dispute that an average-year rate base more accurately reflects 
ComEd’s investment and its actual capital costs over each rate year.  (Id. at 13).   

 The IIEC further states that ComEd does not challenge the facts that make an 
average-year rate base calculation a more accurate measure of its actual costs during a 
particular year.  It posits that, even with a second chance on rehearing, ComEd has not 
demonstrated that a year-end rate base more accurately measures its actual, 
reasonable and prudent costs in a rate year, as required by the formula rate statute, 
citing 220 ILCS 5/16-108.5(c)(1).  (Id. at 14-15). 

 The IIEC maintains that ComEd’s interpretation of the formula rate statute 
focuses inaccurately on collections under formula rates, not on cost recovery.  
According to the IIEC’s witness Mr. Gorman’s implementation of the formula rate statute 
provides timely recovery of accurate revenue requirement determinations by using 
FERC Form 1 “data” from 2013 and a rate base projection for 2014 to forecast a 
revenue requirement for calendar year 2014.  He testified that:  

The actual 2013 FERC Form 1 data plus projected rate base 
changes for 2014, including planned plant additions, 
depreciation, and ADIT[,] are used to produce a forecasted 
2014 revenue requirement.  That revenue requirement is 
subsequently reconciled using 2014 actual data after the 
actual data is available.   
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(See, IIEC Ex. 3.0RH at 5).  In contrast, the IIEC continues, ComEd’s proposed 
implementation of the formula rate statute provides a less accurate cost basis for 
formula rates and less timely cost recovery than the IIEC’s statutory interpretation.  The 
IIEC maintains that ComEd uses the statutory projected revenue requirement to set 
rates, but it will reconcile those costs against the actual revenue requirement for a year 
that was never considered in determining the revenue requirement.  (IIEC Initial Brief on 
Rehearing at 16-17).   

 With regard to ComEd’s actual costs, the IIEC posits that ComEd’s interpretation 
of the statute “quarantines” each year’s FERC Form 1 cost “data” for an entire year after 
it is available, before those actual costs are used.  When finally used, the actual costs 
are reconciled against the projected revenue requirement from an unrelated, earlier 
year.  According to the IIEC, “reconciliation” is not an apt description of ComEd’s 
implementation proposal.  The IIEC argues that one year of projected rate base (and 
revenue requirement) is not a reasonable surrogate for the following year’s predictably 
higher rate base (and revenue requirement), citing 220 ILCS 5/16-108(c).  (Id. at 19).   

 The IIEC further opines that ComEd’s proposed revenue requirement 
determination and recovery pattern results in each year’s FERC Form 1 cost “data” 
being held without action for an entire year, instead of being promptly reconciled.  The 
IIEC argues that ComEd’s proposal also increases the time period in which ratepayers 
must pay rates that are not based on ComEd’s actual costs.  It also, according to the 
IIEC, presents a likelihood of significant rate changes due to large reconciliation 
adjustments.   

The IIEC previously recommended that the Commission recognize what it calls 
“factual realities” described above in determining the projected rate year rate base 
underlying the projected rate year revenue requirement and rates, as well as the actual 
rate base and revenue requirement underlying any reconciliation charge or credit.  (See, 
May 29 Order at 14).  As the Commission reconsiders average-year rate issues on 
rehearing, the IIEC makes the same recommendation here.  (Id. at 23).   
 

In its Reply Brief, the IIEC concludes that ComEd’s assertion that “[o]nly the 
year-end figure for the calendar year fully reflects the plant investments that went into 
service in that calendar year” argues to the wrong standard.  According to the IIEC, the 
question is not how much ComEd had invested at the end of the year; instead, it is what 
costs did ComEd actually incur as it gradually added investment during that year.  The 
IIEC points out that ComEd witness Dr. Hemphill testified in this case that the balance 
of plant in service at year-end does not accurately represents the balance of plant in 
service for the entire year, citing Tr. 65.  (IIEC Reply Brief on Rehearing at 18-19).   
 

The IIEC takes issue with ComEd’s argument that use of an average-year rate 
base is precluded because in other provisions, the General Assembly specifically 
directed the Commission to use an average, rather than end-of-year figure. It contends 
that this argument cannot be determinative because it applies equally to ComEd’s “end-
of-year” figure.  The IIEC reasons that the formula rate provisions lack an express 
direction to use a year-end rate base.  It points out that the General Assembly did not 
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do so here and concludes that therefore, neither an average-year nor a year-end 
amount could be used in determining the revenue requirement.  (IIEC Reply Brief on 
Rehearing at 20).   

 
The IIEC additionally contends that ComEd’s proposed implementation of the 

new statute abandons the statutorily-required tie between its delivery service rates and 
its costs, citing 220 ILCS 5/16-108.5(c). It maintains that ComEd’s construction of the 
statute re-purposes the combination of prior year actual O&M costs, (FERC Form 1) 
and projected net capital investment for the current calendar year, to serve either as a 
place-holder used just to set rates, citing  cross-examination of ComEd witness Ms. 
Houtsma, (Tr. 137-138) or, as the revenue requirement for a year that was never 
considered in the statutory rate setting process, citing an attachment to Ms. Houtsma’s 
Rebuttal testimony.  (ComEd Ex. 32.1). Finally, the IIEC points out that all parties, other 
than ComEd, agree that use of an average-year rate base for revenue requirement 
determinations is correct.  (Id. at 22, 23).   
 
AG/AARP Position 
 

The AG/AARP assert that Section 16-108.5(c)(6) of the Public Utilities Act 
addresses how the formula tariff must address the annual reconciliation as 
follows: 

The performance-based formula rate approved by the 
Commission shall do the following: 
 
(6) Provide for an annual reconciliation, with interest as 
described in subsection (d) of this Section, of the revenue 
requirement reflected in rates for each calendar year,  
beginning with the calendar year in which the utility filed its 
performance-based formula rate tariff pursuant to subsection 
(c) of this Section, with what the revenue requirement would 
have been had the actual cost information for the applicable 
calendar year been available at the filing date. 
 

(See, 220 ILCS 5/16-108.5(c)(6); emphasis added).  The AG/AARP further point 
to Section 16-108.5(d), which explains the statutory reconciliation as follows: 
 

The filing shall also include a reconciliation of the revenue 
requirement that was in effect for the prior rate year (as set by 
the cost inputs for the prior rate year) with the actual revenue 
requirement for the prior rate year (as reflected in the 
applicable FERC Form 1 that reports the actual costs for the 
prior rate year). . . .   
 
The filing shall also include the charge or credit, if any, 
resulting from the calculation required by paragraph (6) of 
subsection (c) of this Section. . . . . 
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Notwithstanding anything that may be to the contrary, the 
intent of the reconciliation is to ultimately reconcile the 
revenue requirement reflected in rates for each calendar year, 
beginning with the calendar year in which the utility files its 
performance-based formula rate tariff pursuant to subsection 
(c) of this Section, with what the revenue requirement would 
have been had the actual cost information for the applicable 
calendar year been available at the filing date .   
 

(AG/AARP Initial Brief on Rehearing at 4-5, citing 220 ILCS 5/16-108.5(d)(1); 
emphasis added). 
 

The AG/AARP point out that both Subsections (c) and (d) of this statute 
express the goal of having the reconciliation revenue requirement equal the 
actual costs that the utility incurred.  They conclude that therefore, the 
Commission’s goal when implementing the statute must be to use actual “data” to 
the fullest extent possible, in order to develop a revenue requirement that 
matches what the revenue requirement would have been, had the actual cost 
information been available.  They opine that a key element of this goal is to 
provide a return on the actual net investment in rate base that ComEd incurred 
throughout the reconciliation year, not just the annualized amount of rate base 
investment that exists on the last day of the year.  (AG/AARP Initial Brief on 
Rehearing at 5). 

 
 The AG/AARP further argue that the statutory goal of creating a reconciliation 
revenue requirement that equals the utility’s actual costs appears to be a goal which 
ComEd acknowledges, as ComEd witness Ms. Houtsma testified that “the reconciliation 
process and adjustment should properly result in the financial equivalent of ‘real time’ 
recovery of costs in the rate year based on ComEd’s actual reasonable and prudent 
costs in the rate year.”  (See, ComEd Ex. 32.0 at 11).  According to the AG/AARP, the 
interest that ComEd will receive on that balance addresses any delays in recovery of its 
actual costs.  (AG/AARP Initial Brief on Rehearing at 6).   
 
 The AG/AARP point out that ComEd does not incur a full year of capital cost on 
plant that is placed in service at the end of year.  They posit that when a unit of plant is 
placed in service in December of a given year, ComEd does not incur a capital cost on 
that plant for the full twelve months, any more than it incurs depreciation expense on 
that plant for the entire year, or any more than it incurs a year of payroll expense for an 
employee hired in December.  ComEd’s end-of-year rate base proposal, the AG/AARP 
contend, asks the Commission to pretend that it does.  (AG/AARP Initial Brief on 
Rehearing at 7).  The AG/AARP also assert that, if the cost of capital to fund an 
increase in rate base were calculated as of the year-end, cumulative investment, 
consumers will pay a return on the total annual cost, in a manner that is as if that 
amount were funded (and a return needed) every day of the year.  The AG/AARP 
further state that this scenario it is not equivalent to “real time” recovery of costs.  Also, 
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they continue, it does not place ComEd and customers in positions that are as close as 
possible to actual cost ratemaking.  The AG/AARP contend that the return on the 
average rate base represents the actual dollar cost of capital that ComEd incurs over 
the course of the year, and that, is what should be included in the Company’s total 
revenue requirement.  (Id. at 8). 

According to the AG/AARP, the best way to reflect the growth of plant investment 
is to use the annual average and apply the weighted average cost of capital to that 
average using a simple two-point average in the formula.5   They maintain that use of an 
average rate base to calculate the reconciliation revenue requirement simply smoothes 
out the variation in investment over the year.  They maintain that investments can vary 
upward or downward during the course of a year, and the use of an average rate base 
in the formula most accurately reflects the actual expenditure of funds over the course 
of a year.  (Id. at 19-20).   

 
The AG/AARP further aver that, when ComEd derives its operating expenses for 

formula ratemaking from account balances in the FERC Form 1, these are expense 
amounts that have been recorded and accumulated throughout the year at an average 
rate of spending.  Recorded FERC Form 1 expenses, they continue, can be considered 
to be average costs for the year whenever the expenses have not been annualized at 
year-end for changes in staffing levels, wage rates, material prices or any other known 
changes.  (Id. at 21).   

 
They maintain that the need to use average rate base in the reconciliation 

calculation is also necessary to conform the reconciliation calculation with the overall 
intent of the statute, in order to guarantee a defined return on common equity or profit 
level, based on objective measures.  They state that the formula rate law specifically 
defines the calculation of the allowed return on equity as:  

 
A) The average for the applicable calendar year of the monthly 

average yields of 30-year U.S. Treasury bonds published by the 
Board of Governors of the Federal Reserve System in its weekly 
H.15 Statistical Release or successor publication; and 

B) 580 basis points. 

(AG/AARP Reply Brief on Rehearing at 21, citing 220 ILCS 5/16-108.5(c)(3)).  They 
conclude that this formula incorporates the mandated approach to setting the cost of 
equity in initial rates and in calculating the reconciliation revenue requirement.  The 
AG/AARP finally contend that, as is demonstrated by their witness Michael Brosch, if 
year-end rate base is used in the reconciliation calculation and rate base grows as 

                                                           
5  The AG/AARP assert that while it is correct to apply the weighted average cost of capital (“WACC”) to 
rate base in determining the reconciliation revenue requirement, the WACC is not the appropriate rate for 
the reconciliation interest rate.  (See, e.g., AG/AARP Ex. 1.0 at 15). 
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anticipated, the return on equity will increase by 43 basis points above the formula 
return on equity rate, assuming that rate base increases 5% per year.  (See, AG/AARP 
Ex. 3.0 at 11-13; AG/AARP Reply Brief on Rehearing at 21, 22).   

The Commercial Group’s Position 

According to the Commercial Group, the reconciliation revenue requirement must 
be based on an average of the rate base “data” in FERC Form 1. It argues that the 
Commission should start by correctly interpreting and implementing the clearest of the 
relevant revenue requirement provisions, which is the reconciliation revenue 
requirement, and then proceed from there to the less-clear provisions in Section 16-
108.5.  It states that the General Assembly made doubly-clear in Section 16-108.5(d)(3) 
by stating: “Notwithstanding anything that may be to the contrary,” that the overriding 
purpose of the reconciliation is to compare the revenue requirement reflected in rates 
for each calendar year “with what the revenue requirement would have been, had the 
actual cost information for the applicable calendar year been available at the filing date.” 

 
The Commercial Group concludes from this that the purpose of the reconciliation 

is not to reflect what the revenue requirement should be in the year when the rates are 
in effect, which will be the year after “the applicable calendar year.”  It reasons that the 
General Assembly could have stated, but did not state, what ComEd implies.  For 
example, the Commercial Group continues, ComEd witness Ms. Houtsma stated that 
increased capital spending “will certainly create the need for a reconciliation adjustment” 
because “the rate-setting revenue requirement in effect during the rate year will fall 
short of ComEd’s true prudent and reasonable costs in the rate year,” citing ComEd Ex. 
32.0 at 3.   

 
The Commercial Group continues to state that this would only be true, if the 

formula rate statute is interpreted incorrectly to match the projected costs in a calendar 
year to actual costs in the subsequent year.  In support, it cites the testimony of IIEC 
witness Mr. Gorman on Rehearing, IIEC Ex. 3.0 RH at 12-13.  The Commercial Group 
also points out that ComEd witness Dr. Hemphill similarly defined the “rate year” as “the 
year in which costs are incurred and rates are charged that should recover those costs,” 
citing ComEd Ex. 30.0 at 5.  It concludes that the emphasis of Section 16-108.5(d)(3) is 
not on the costs incurred in the year when rates are in effect; instead, it is on the actual 
costs of “the calendar year” before the year when those rates are being charged.  
(Commercial Group Initial Brief on Rehearing at 2-3).   

 
With respect to rate base, the Commercial Group continues, knowing the rate 

base totals at a daily, weekly or monthly basis during the calendar year would best 
capture the return that utility would have earned on that rate base over the course of the 
year.  However, it continues, the statute also states that FERC Form 1 “data” must be 
used.  Given that this FERC form has beginning and end of year figures on it (and not 
daily, weekly or monthly figures), the only options are to use the beginning of year 
balance, the end of year balance, or both of these figures.   
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The Commercial Group finally argues that, in an escalating investment period 
such as that which was contemplated by the formula rate statute, an end-of-year rate 
base would include projects that were not yet in service earlier that year.  Using Staff 
witness Dr. Bridal’s example of a rate base that escalates in a year from $10 million to 
$22 million (Staff Ex. 26.0 at 6-7, Tables 1 and 2), the Commercial Group contends that 
ComEd would set rate base at the year-end $22 million figure, even though that figure 
exceeded actual rate base in every month of that year.  It opines that thus, an end-of-
year rate base overstates rate base.  It posits that ratepayers pay the weighted average 
cost of capital (plus tax) on rate base and therefore, ratepayers would pay more in this 
regard than what is reasonable. (Id. at 2-4). 

 
CUB/City Position 

CUB/City, also, cite Sections 16-108.5(c)(6) and 16-108.5(d)(1) of the Public 
Utilities Act.  (220 ILCS 5/16-108.5(c)(6) 108.5(d)(1)).  CUB witness Mr. Smith, testified 
that the “applicable calendar year” in Section 16.108.5(c)(6) refers to a 12-month period 
starting on January 1st of the year, for which, costs are being reconciled and ending on 
December 31st of that same year.  According to Mr. Smith, rate base reconciliations 
should thus reflect ComEd’s actual additions and retirements occurring during that year.  
CUB/City maintain that, if the General Assembly intended to have a year-end rate base, 
it could have specified a “calendar year-end,” instead of an “applicable calendar year.”  
They maintain that, for purposes of calculating the reconciliation revenue requirement, 
this statute requires the Commission to use a rate base calculation that represents the 
entire period from January 1st through December 31st, not merely the rate base 
balance at the end of the calendar year.  (CUB/City Initial Brief on Rehearing at 9-10). 

CUB/City argue that using an average year is consistent with the purpose of the 
reconciliation, which is to measure the utility’s actual earnings during that 12-month 
calendar year period.  They reason that using a year-end rate base for reconciliation 
purposes distorts the measurement of results for that year by measuring actual revenue 
and expenses against an end-of-year rate base.  In CUB witness Mr. Smith’s opinion, 
the “applicable calendar year” is, in plain language, a 12- month period, not a single 
day.  (See, CUB Ex. 5.0 at 3).   

CUB/City cite the testimony of Staff witness Dr. Bridal, who pointed out that 
ComEd’s proposal for planned Advanced Metering Infrastructure investments (smart 
meters) illustrates how using a year-end revenue requirement for reconciliations 
overstates the return that is due ComEd.  Dr. Bridal testified that this plan calls for a 
ramped-up investment in smart meters throughout the year.  However, as the Plan 
details, the meters are to be deployed and placed in service gradually throughout 
ComEd’s service territory.  Dr. Bridal concluded that using ComEd’s proposed year-end 
rate base “effectively assumes that each year, every one of the smart meters was put 
into service on January 1.”  (See, Staff Ex. 26.0 at 10).    

CUB/City additionally cite AARP witness Mr. Effron, who also concluded that the 
use of ComEd’s proposed year-end rate base to calculate the actual revenue 
requirement would “confer a windfall on the Company” when the average rate base is 
less than the year-end rate base.  He pointed out that the difference between the 
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projected revenue requirement and the average rate base used for reconciliations 
accrues interest for the entire period of time between when such costs were incurred 
and when they were recovered.  He concluded that therefore, ComEd is fully-
compensated for the time value of money in the rates that it is allowed by the statute to 
charge customers.  (AG/AARP Exs. 6.0 at 9; 5.0 at 5; CUB/City Initial Brief on 
Rehearing at 12-13).   

CUB/City disagree with ComEd witness Ms. Houtsma’s opinion, expressed on 
rehearing, that the regulatory lag inherent in formula rate recovery would be 
exacerbated by use of an average in this context.  (See, ComEd Ex. 35.0 at 33).  They 
opine that the “lag” identified by Ms. Houtsma only affects ComEd’s cash flow, not its 
overall earnings.  CUB/City contend that, although it is true that ComEd must wait to 
recover the cash that it spent, it earns a return on the regulatory asset which is created 
while the reconciliation adjustments accumulate.  This lag in cash flow, CUB/City 
continue, but not earnings, occurs regardless of how the Commission interprets the 
average versus end-of-year rate base for reconciliation purposes.  CUB/City conclude 
that, using an average rate base approach, as long as the interest rate and 
methodology applied to the reconciliation balance are reasonable, ComEd will be made 
whole for its actual costs through the reconciliation process.  In support, CUB/City cite 
the testimony of AG/AARP witness Mr. Brosch, who testified that, even ComEd’s parent 
company Exelon stated to its investors that using an average reconciliation rate base 
“would primarily delay the timing of cash flows, with a less significant impact on 
earnings given the annual reconciliation mechanism.”  (See, AG/AARP Ex. 5.0 at 12, 
43-44, citing Exelon Corp.’s Form 10-Q; CUB/City Initial Brief on Rehearing at 14).   

CUB/City recommend rejecting ComEd’s argument that omission of a particular 
term from one provision in the new statute indicates the General Assembly’s intent to 
not apply that concept in the relevant portion of that statute.  They argue that under the 
subsection of the Act at issue, ComEd’s investment return on pension assets is 
measured partially by its long-term debt costs of capital “as of the end of the applicable 
calendar year,” citing 220 ILCS 5/16-108.5(c)(4)(D).  CUB/City conclude that therefore, 
the General Assembly was aware of how to apply the concept of year-end 
measurements of “data” to the amounts that ComEd is allowed to recover from 
ratepayers.  (CUB/City Reply Brief on Rehearing at 8).   

CUB/City take issue with ComEd’s argument that use of the average rate base 
denies ComEd full recovery of its prudent and reasonable costs of service. They 
contend that, as long as the interest rate applied to the reconciliation balance is 
reasonable, ComEd will be made whole for its actual costs through the reconciliation 
process, when using an average rate base approach.  (Id. at 8-9).   

Staff’s Position 

Staff strongly asserts that the Commission should affirm its decision in its May 
29, 2012 Order to use an Average Year Rate Base in ComEd’s annual reconciliation.  
Staff opines that use of an Average Year Rate Base is more representative of the actual 
plant balances that are in service throughout the year.  It also, according to Staff, more 
closely matches the actual costs that ComEd incurred during the year, like depreciation 



11-0721 

13 

expense, to the actual plant in service during the year in which rates are in effect.  (Staff 
Initial Brief on Rehearing at 31, 32).   

With respect to ComEd’s first argument in its Application for Rehearing that 
Section 16-108.5 of the Public Utilities Act “specifies and includes the end-of-year data 
in each step,” Staff, also, cites Section 16-108.5(c)(6) of the Act.  Staff further cites 
Section 16-108.5(d)(1) of the Act, which, Staff states, describes the requirements and 
information that must be included in future filings of updated cost inputs to the 
performance-based formula rate for the applicable rate year and the corresponding new 
charges, stating that: 

The inputs to the performance-based formula rate for the applicable rate 
year shall be based on final historical data reflected in the utility’s 
most recently filed annual FERC Form 1 plus projected plant additions 
and correspondingly updated depreciation reserve and expense for the 
calendar year in which the inputs are filed.  The filing shall also include a 
reconciliation of the revenue requirement that was in effect for the prior 
rate year (as set by the cost inputs for the prior rate year) with the actual 
revenue requirement for the prior rate year (as reflected in the 
applicable FERC Form 1 that reports the actual costs for the prior 
rate year).   

(See, 220 ILCS 5/16-108.5(d)(1); emphasis added).  Staff further cites Section 16-
108.5(d)(1), which provides that: 

Notwithstanding anything that may be to the contrary, the intent of the 
reconciliation is to ultimately reconcile the revenue requirement reflected 
in rates for each calendar year, beginning with the calendar year in which 
the utility files its performance-based formula rate tariff pursuant to 
subsection (c) of this Section, with what the revenue requirement would 
have been had the actual cost information for the applicable calendar 
year been available at the filing date.   

(220 ILCS 5/16-108.5(d)(1); emphasis added).  (See also Staff Initial Brief on Rehearing 

at 33-34).   

 According to Staff, nowhere in this statute does the General Assembly explicitly 
or implicitly state that end-of-year “data” must be used for reconciliation revenue 
requirement purposes.  Instead, Staff opines, the statute is specific and consistent in 
requiring that actual cost information must be used for the applicable calendar year, not 
“as of” the applicable year-end.  Because a “calendar year” is a period of time beginning 
on January 1st and ending on December 31st, Staff concludes that Section 16-108.5 
requires the Commission to use a rate base that represents the entire period from 
January 1st through December 31st, not merely the rate base balance as of a single 
date at the end of the calendar year.  (Staff Initial Brief on Rehearing at 34).  

Staff additionally argues that the word “final,” in the context of Section 16-
108.5(d)(1) of the Act means “ultimate and definitive, or unalterable,” and thus the “final” 
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data required by the Act is “in a form that requires no further updates or corrections – 
the ultimate and definitive, or unalterable version of the data.”  Staff opines that this is 
understandable, because a utility may file corrections and resubmissions of its annual 
FERC Form 1 with the Federal Energy Regulatory Commission (“FERC”).  Staff 
concludes that Section 16-108.5 of the Act correctly requires inputs to the formula rate 
to be based on “final” FERC Form 1 “data,” using the most current and presumably 
most accurate FERC Form 1 inputs when determining formula rates.  (Id. at 34-35)  

With respect to ComEd’s second argument in its Application for Rehearing that 
the May 29, 2012 Order “slashes in half the plant investments during the year,” Staff 
avers that testimony in the initial phase of this proceeding convincingly demonstrated 
otherwise.  (See, ComEd Application for Rehearing at 14).  According to Staff, this 
contention is highly flawed.  Staff reasons that this argument incorrectly assumes that 
all plant assets are in service at the beginning of each rate year and recovered from 
ratepayers only two years thereafter.  Staff avers that use of a Year-End Rate Base 
calculates the reconciliation revenue requirement in a manner that assumes that plant in 
service at the end of the year was actually in service for the entire year, which, 
according to Staff, is clearly not the case.  Staff argues that Year-End Rate Base is not 
accurate for purposes of calculating the reconciliation revenue requirement because it is 
a snap-shot of rate base on a single date; it is not representative of cost information for 
a calendar year.  (Staff Ex. 26.0 at 8; Staff Initial Brief on Rehearing at 35-36).   

Staff points to ComEd’s Advanced Metering Infrastructure (“smart grid”) 
deployment plan, which calls for ramped-up investment in and deployment of smart 
meters throughout the year.  Staff states that, pursuant to this plan, smart meters will be 
deployed and placed in service gradually, by operating center, over a 10-year period, 
throughout the ComEd service territory.  In support, Staff cites the Final Order of June 
22, 2012, at 7, in Docket 12-0298.  Staff opines that use of Year-End Rate Base 
effectively assumes that each year, every one of the smart meters is placed in service 
on January 1st, which is simply not possible. (Staff Initial Brief on Rehearing at 36). 

 Staff further argues that additional evidence that Year-End Rate Base does not 
properly account for the actual cost of plant for the calendar year is apparent in the 
relationship between plant in service and depreciation expense.  Staff states that it is 
incontrovertible that depreciation expense and plant are directly related.  According to 
Staff, FERC Form 1 does not reflect a full year’s worth of depreciation and amortization 
expense that are related to plant additions for a year.  This is true, Staff maintains, 
because not all plant additions are in service for the entire year, and plant additions do 
not begin to be depreciated until they are placed in service.  (See, Staff Ex. 26.0 at 9). 

If plant additions went into service midyear, Staff continues, there would only be 
a half-year of depreciation on those additions in the depreciation expense reported on 
FERC Form 1.  Staff avers that this is true, even though the entirety of plant additions 
for the applicable year, regardless of what date during the year they were placed into 
service, will ultimately be reflected in the year-end balance of plant that is reported on 
FERC Form 1.  Staff reasons that thus, FERC Form 1 depreciation expense, which is 
directly related to plant, is based on plant balances in service throughout the year, not 
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on the balance of plant in service at the end of the year.  (Staff Initial Brief on Rehearing 
at 36-37).   

Staff additionally contends that use of Average Rate Base for purposes of 
calculating a reconciliation revenue requirement is consistent with other sections of the 
Act, Commission Rules, and prior Commission practice.  Staff points out that the 
Qualified Infrastructure Plant (“QIP”) Surcharge, which is authorized by Section 9-220.2 
of the Act and 83 Ill. Admin. Code Part 656, provides a mechanism for automatic 
recovery of, and a return on, certain non-revenue producing plant that is not yet 
included in the rate base of water or sewer utilities.  Staff avers that Section 9-220(c) of 
the Act requires that the Commission shall reconcile amounts collected under the water 
and sewer surcharge with the “actual prudently incurred costs recoverable for each 
annual period during which the surcharge was in effect,” citing 220 ILCS 5/9-220(c).   

Staff maintains that the Commission has interpreted Section 9-220.2(c) to require 
the use of an average plant balance for a particular year, rather than the ending balance 
for that year.  In particular, Staff continues, pursuant to 83 Ill. Adm. Code 656.80(d) and 
(f)(4), the Commission uses a 13-month average of the QIP investment to determine the 
required reconciliation amount to provide recovery of the actual costs for the year of the 
reconciliation.  According to Staff, the QIP surcharge is very similar to the formula rate, 
because it provides for a return on, and recovery of, the costs that are related to the 
utility’s investment in plant.   (Staff Initial Brief on Rehearing at 37-38).   

Staff notes that both a 13-month average and an average based on the 
beginning and ending rate base balances effectively smooth the peaks and valleys in 
plant investment during the course of the year.  Also, Staff opines that both of these two 
approaches (a 13-month average and an average that is based on the beginning and 
ending rate base balances) effectively measure plant from January 1 through December 
31 of the reconciliation year.  (Id. at 38).   

Staff states that the statute in question refers to the FERC Form 1 as the primary 
source of thousands of formula rate cost inputs, without stating whether each cost input 
is to be measured on an average year or end of year basis.  This, Staff opines, is an 
undertaking that would have been enormously inefficient, if not infeasible to do in a 
statute. Staff reasons, the Commission’s expertise in rate setting matters is required to 
determine the appropriate manner in which those cost inputs are to be measured, citing 
Illinois Consolidated Telephone Co., v. ICC, 95 Ill. 2d 142, 152 (1983).  

Analysis and Conclusions 

The Commission concludes that an average rate base should be used for the 
annual reconciliations.  Section 16-108.5(d)(1) provides that: 

 
The inputs to the performance-based formula rate for the applicable 
rate year shall be based on final historical data reflected in the 
utility's most recently filed annual FERC Form 1 plus projected plant 
additions and correspondingly updated depreciation reserve and 
expense for the calendar year in which the inputs are filed.  The 
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filing shall also include a reconciliation of the revenue requirement 
that was in effect for the prior rate year (as set by the cost inputs for 
the prior rate year) with the actual revenue requirement for the prior 
rate year (as reflected in the applicable FERC Form 1 that reports 
the actual costs for the prior rate year). 

(220 ILCS 5/16-108.5(d)(1); emphasis added).   
 

This statute further provides that:  

The inputs to the performance-based formula rate for the applicable rate 
year shall be based on final historical data reflected in the utility's most 
recently filed annual FERC Form 1 plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the 
calendar year in which the inputs are filed. The filing shall also include a 
reconciliation of the revenue requirement that was in effect for the prior 
rate year (as set by the cost inputs for the prior rate year) with the actual 
revenue requirement for the prior rate year (as reflected in the applicable 
FERC Form 1 that reports the actual costs for the prior rate year). Any 
over-collection or under-collection indicated by such reconciliation shall be 
reflected as a credit against, or recovered as an additional charge to, 
respectively, with interest, the charges for the applicable rate year. 

(220 ILCS 5/108.5(d)(1)).  The Commission notes that reconciliations are to be based 
upon “final historical ‘data.’”  Final information is not merely the figure from the last day 
of the year.   

Additionally, Section 16-108.5(c)(6) requires reconciliation of the revenue 
requirement “with what the revenue requirement would have been had the actual cost 
information for the applicable calendar year been available at the filing date.”  (220 ILCS 
5/16-108.5(c)(6)).  As Staff and the Intervenors point out, not all plant additions are 
depreciated until they are actually in service.  Additionally, depreciation of an asset 
cannot occur until the utility actually places that asset into service, which would be, 
normally, upon completion of a particular project.  ComEd’s proffered year-end balance 
for use in reconciliations does not depict this fact.  An average rate base is more in 
conformance with the General Assembly’s use of the term “actual cost information.”  

The Commission also agrees with several parties’ argument that, merely using 
ComEd’s rate base as of December 31st of any year assumes that its investment in 
plant is the same on January 1st (and thereafter) of that year as it is on December 31st 
of that year.  In fact, actual cost information for an entire year will inevitably include both 
additions and subtractions throughout a particular year.  Well-established rules of 
statutory construction require interpretation of the General Assembly’s intent in a 
manner that avoids an absurd, unjust or unreasonable result.  (See, e.g., People v. 
Kohl, 364 Ill. App. 3d 495, 497, 847 N.E.2d 150 (2nd Dist. 2006)).  Here, ComEd’s 
construction of Section 16-108.5 yields unjust or unreasonable results, as it does not 
give the proper weight to what actually happened in the months previous to December 
31st of any given year when determining rate base and the calculations that must be 
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made upon rate base (e.g., the increases and decreases to depreciation of the pro 
forma capital additions during a given year). 

III. The Pension Asset  

Section 16-108.5 allows a utility to recover an: “investment return on pension 
assets net of deferred tax benefits equal to the utility's long-term debt cost of capital as 
of the end of the applicable calendar year. . . .”  (220 ILCS 5/16-108.5(c)(4)(D)).  The 
issue here is what the term “pension asset” in this statute means. 
 
ComEd’s Position 

ComEd contends that, pursuant to the statute at issue here, it is entitled to an 
investment return on all of its pensions, net of deferred tax benefits, citing 220 ILCS 
5/16-108.5(c)(4)(D).  It disagrees with the conclusion in this Commission’s May 29, 
2012 Order, which was that the investments that are made in a pension plan should not 
be considered to be “assets,” unless the total investments in that plan exceed the total 
liabilities for that plan.  ComEd contends that this conclusion contravenes the statutory 
language.  It reasons that, had the General Assembly intended the “pension asset” to 
only mean any value in excess of the overfunded amount in a pension trust fund, it 
would have written “pension assets net of total liabilities,” into the statute, not “pension 
assets net of deferred tax benefits,” as is stated in the statute.  (ComEd Initial Brief on 
Rehearing at 9).  ComEd further states that Staff’s argument (below) that the definition 
of a “pension asset,” which takes into account off-setting liabilities, ignores the fact that 
an asset is distinct from a liability, because a liability is considered only when 
determining equity, not when determining whether an asset exists.  (ComEd Reply Brief 
on Rehearing at 12).  

ComEd additionally argues that law does not grant the Commission authority to 
adopt Staff’s proposal (below).  It states that on rehearing, Staff witness Ms. Ebrey 
presented a new ratemaking proposal that provides for a long-term debt-based return 
on discretionary pension contributions made by ComEd in a single year, to the extent 
that ComEd can demonstrate customer benefits from those contributions.  ComEd 
avers that this alternative proposal undermines the General Assembly’s intent when 
enacting 5/16-108.5(c)(4)(D).  It further asserts that nothing in the statute granted the 
Commission the authority to put into place its own pension protocol.  (ComEd Initial 
Brief on Rehearing at 14-16). 
 

According to ComEd, the Commission has repeatedly permitted it to recover an 
investment return on its pension funding costs.  It cites Docket 05-0597, a previous 
ComEd rate case.  It avers that the Commission expressly approved cost recovery of 
ComEd’s pension asset under an alternative that was proposed by ComEd, under 
which, its operating income was adjusted by an amount equal to a debt return on the 
pension asset recorded on the company’s books, net of accumulated deferred income 
taxes.  It argues that, since the final Order in Docket 05-0597, the Commission has 
allowed for recovery of an investment return on the full amount of its pension 
contributions, net of deferred tax benefits in every ComEd rate case, allowing it to 
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recover $25.1 million in ComEd’s 2007 rate case and $25 million in ComEd’s 2010 rate 
case.  (Id. at 10, 11).   

 
According to ComEd, in its previous rate case orders, the Commission found that 

ComEd has a pension asset and it allowed an investment return on that asset.  It 
maintains that, unlike Staff’s ratemaking proposal, in these rate case orders, the 
Commission did not limit the investment return on its pension contributions to only 
discretionary contributions.  The Commission also, did not limit recovery to a single 
year.  ComEd contends that whether a pension contribution is mandatory or 
discretionary is relevant only when evaluating pension plan compliance with ERISA (the 
“Employee Retirement Income Security Act of 1974”) and other laws governing pension 
funding.  ComEd concludes that there are no Commission orders with language 
indicating that the pension funding costs can be recovered only when the contributions 
are discretionary.  (ComEd Initial Brief on Rehearing at 16-18). 

 
ComEd also contends that permitting it to receive a debt-based investment return 

on its pension asset is sound policy that benefits customers.  ComEd states that its 
contributions to its pension plans far exceed the minimum required by the ERISA.  It 
states that as of Dec, 31, 2011, ComEd’s pension plan was over 80% funded.   ComEd 
argues that if it is denied any return on over $1 billion in pension plan investments, its 
incentive is always to invest in ‘iron in the ground’ assets and allow the pension plans to 
become deeply underfunded.  ComEd maintains that allowing recovery of the return on 
pension contributions will help maintain a lower amount of pension expense, which 
benefits customers.  (ComEd Initial Brief on Rehearing at 12-14). 

 
ComEd additionally asserts that Staff’s proposal (below) excludes any customer 

benefits and ComEd’s recovery of its actual costs of delivery services.  ComEd alleges 
that Staff’s alternative proposal will cause it to suffer severe “losses,” nearly $77 million 
for the years 2010, 2011, and 2012 alone.  ComEd argues that, although Section 16-
108.5(c)(1) provides that the formula rate will provide for the recovery of a utility’s actual 
costs of delivery services that are prudently incurred and reasonable in amount, Staff’s 
proposal relies on hypothetical costs, which were never intended to be used here.  It 
argues that the use of these hypothetical rates causes its return to diminish each year 
and ultimately fall to zero, before the time when the pension asset is anywhere close to 
being fully-recovered.  (ComEd Initial Brief on Rehearing at 18-19).  
 

Also, according to ComEd, Staff’s proposal is flawed because Staff admits that 
its customer benefit test cannot be satisfied beyond a one-year horizon.  It maintains 
that Staff’s admission demonstrates that its standard is too difficult to accurately 
implement.  (Id. at 19-20). 

ComEd further argues that Staff’s assertion (below) that, to allow a return on the 
mandatory piece of its pension contribution results double-recovery is unsupported by 
any citation to the record.  It points to the testimony of its witness Ms. Houtsma, who 
testified on rehearing that the pension asset reflected on ComEd’s FERC Form 1 is 
reduced by, and thus excludes, the annual expense accrual (pension costs recovered 
from customers through rates).  This, she additionally testified, ensures that a return on 
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this asset is earned on amounts that were not previously recovered through delivery 
service charges.  (ComEd Reply Brief on Rehearing at 10).  

Staff’s Position 

Staff maintains that the definition of the term “pension asset” should be construed 
broadly, to include “the current value of all the investments in the pension fund and all 
the liabilities for which those investments are intended to cover.”  Staff argues that 
Section 16-108.5 of the Act does not mandate that the Commission must use whatever 
amount appears on ComEd’s FERC Form 1 as a pension asset. (Staff Initial Brief on 
Rehearing at 20, 22).   

Staff asserts that the Commission should uphold the conclusion it made in its 
May 29, 2012 Order. Staff argues that, for there to be a “pension asset,” the value of the 
pension fund should exceed the value of its pension obligations.  Because ComEd 
stated in its brief that its pension plan was roughly 80% funded as of Dec, 31, 2011, 
according to Staff, ComEd cannot be deemed to have any “pension asset” before 2012. 
(Staff Initial Brief on Rehearing at 4). 

Staff states that ComEd twice requested the Commission to recognize 
discretionary pension contributions that it made as “pension assets” by including such 
amounts in its rate base.  However, the Commission denied ComEd’s request for such 
recognition of those contributions as a pension asset in both cases.  In its May 29, 2012 
Order in this proceeding, the Commission adopted Staff’s definition of “pension asset” 
and accepted Staff’s proposed adjustment.  (Staff Initial Brief on Rehearing at 7). 
According to Staff, in the past, the Commission has granted debt-based returns only on 
the discretionary pension contributions that ComEd made as an operating expense, in 
recognition that such prepayments mitigated future pension expense, resulting in a 
ratepayer benefit, citing the final Orders in Dockets 05-0597, 07-0566, and 10-0467. 
Additionally, according to Staff, such debt-based return granted to ComEd was 
“significantly less than what the company labeled a ‘pension asset’ in its FERC Form 1 
report.”  (Id. at 10). 

Staff contends that, in ComEd’s previous rate cases, the Commission has never 
found ComEd to have a “pension asset,” contrary to what ComEd alleges.  Instead, 
according to Staff, what the Commission did in the past is approve ratemaking 
adjustments based on discretionary (extra) pension contributions.  Staff maintains that 
the Commission’s Amendatory Order in Docket 07-0566 makes clear that the recovery 
allowed in Docket 05-0597 was a return only on a discretionary contribution; the 
Commission did not allow a return on a “pension asset.”  (Staff Initial Brief on Rehearing 
at 23, 24).   

Staff acknowledges that this proceeding is distinguishable from ComEd’s 
previous rate cases because the legislature enacted a law which allows a participating 
utility to recover an “investment return on pension assets net of deferred tax benefits,” 
citing 220 ILCS 5/16-108.5(b)(4)(c).  However, Staff’s position is that the term “pension 
asset” is not defined by Section 16-108.5, and therefore, it is within the Commission’s 
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authority to define what is a “pension asset”.  Thus, Staff defined the term “pension 
asset” as “the amount by which ComEd’s share of the pension plan is over funded.”   

Staff further avers that, because the FERC Uniform System of Accounts 
(“USOA”) does not mention, define, or provide any instruction regarding the term 
“pension asset,” ComEd has used its discretion to reflect, both its normal (mandatory) 
pension contributions and its discretionary (special) pension contributions as a “pension 
asset” on its FERC Form 1 report.  Staff argues that, because ComEd is already 
allowed recovery of its normal pension contributions as part of the pension expense, if 
ComEd were to be permitted to record a pension asset on its FERC Form 1, this would 
result in a double-counting of its mandatory pension contribution, first, through recovery 
as an operating expense and then again, through a return as a “pension asset.”  (Staff 
Initial Brief on Rehearing at 10-11).   

Staff proposes an option to the Commission which, it states, will address certain 
concerns expressed by ComEd, without disturbing the Commission’s prior decision 
declining to find a pension contribution to be a “pension asset.”  According to Staff, its 
proposal for future formula rate cases requires two calculations: (1) to continue to 
recognize a debt return on the 2005 discretionary pension contribution – e.g., “a 
calculation of the ratepayer benefit from the 2005 discretionary contribution via long-
term debt based return on a declining hypothetical debt balance that was initially 
established in the Commission Order in Docket No. 05-0597 Rehearing”; and (2) to 
recognize a debt return on future discretionary pension contributions, so long as 
ratepayers can benefit from those contributions.  Here, Staff continues, such long-term 
debt-based return will be in the form of reduced pension expense, (which is an 
operating expense) and such operating expense would only apply to the rate year at 
issue.  Staff argues that the Commission is permitted to set such protocols pursuant to 
220 ILSC 5/16-108.5(c)(4)(B).  (Staff Initial Brief on Rehearing at 12; 13; 15). 

Staff asserts that this ratemaking proposal provides a return for ComEd’s 
discretionary pension contributions in the manner that the Commission has previously 
allowed.  It also, according to Staff, ensures that ratepayers benefit from ComEd’s 
discretionary pension payments.  All of this, Staff states, does not require that 
discretionary pension payments must be recognized as a “pension asset,” which is 
consistent with the Commission’s previous ComEd rate case orders. (Id. at 16, 19). 

Staff further states that, if the Commission must take the amount listed on the 
FERC Form 1 as the “pension asset” as ComEd desires, then, ComEd does not live by 
that same rule when it seeks recovery of other amounts in its revenue requirement 
under Section 16-108.5.  For example, Staff continues, ComEd sought bank facility 
fees, which it did not include in the FERC Form 1.  If ComEd’s argument that figures on 
FERC Form 1 are all-controlling, Staff surmises, bank facility fees would have to be 
removed from the rate of return on rate base.  (Staff Reply Brief on Rehearing at 7). 

 
Analysis and Conclusions 

We note at the outset that Section 16-108.5 of the Public Utilities Act is a new 
statute that sets forth a new methodology for determining rates for electric utilities.  
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Therefore, Commission precedent and other portions of the Act are not determinative 
here.   

The fundamental rule of statutory construction is to ascertain and give effect to 
the General Assembly’s intent.  (Michigan Ave. National Bank v. County of Cook, 191 Ill. 
2d 493, 503-04, 732 N.E.2d 528 (2000)).  The best indication of the legislative intent is 
the statutory language, given its plain and ordinary meaning.  (Nowack v. City of 
Country Club Hills, 2011 IL 111838 at 7, 958 N.E.2d 1021 (2011).  No party has 
asserted that the term “pension asset” is ambiguous.   Because there is no ambiguity, 
the Commission is required by well-established law regarding statutory construction to 
construe this statute in accordance with its plain meaning.  (See, e.g., People v. 
Trzeciak, 2012 IL App (1st ) 100259 at 6, __ N.E.2d ___, 2012 WL 1676697; Nowack, 
2011 111838 at 7).  We are therefore compelled by the law regarding statutory 
construction to ascribe the plain meaning to the term “pension asset.”  There also is no 
evidence that the General Assembly, when enacting this new provision, considered any 
accounting standards or other specialized standards. 

Therefore, the term “pension asset” consists of two words that must be given 
their plain ordinary meaning, in compliance with well-established rules of statutory 
construction.  The meaning of “pension” is not in dispute.  However, with regard to the 
word “asset,” contrary to Staff’s argument, the plain meaning of the term “asset” is an 
“item of value.”  (See, e.g., Merriam-Webster.com).  As ComEd has pointed out, an item 
can have value, even when it has a negative balance.  This is because off-setting 
liabilities do not detract from the fact that item still has value, even with those liabilities.  
Thus, we conclude, based upon the plain meaning of the words “pension asset,” that 
the amount that ComEd lists in its FERC Form 1, subject to accuracy and other items 
that Section 16-108.5 of the Act provides, is the amount of the “pension asset” that must 
be included in ComEd’s formula rate filings pursuant to Section 16-108.5 of the Public 
Utilities Act. 

IV. Methodology regarding Calculation of Interest on Reconciliation 
Adjustments  

Section 16-108.5(d)(1) of the Energy Infrastructure Modernization Act (“EIMA”) 

provides that the formula rate filings shall: 

. . . include a reconciliation of the revenue requirement that was in 
effect for the prior rate year (as set by the cost inputs for the prior 
rate year) with the actual revenue requirement for the prior rate 
year (as reflected in the applicable FERC Form 1 that reports the 
actual costs for the prior rate year). Any over-collection or under-
collection indicated by such reconciliation shall be reflected as a 
credit against, or recovered as an additional charge to, respectively, 
with interest, the charges for the applicable rate year.  220 ILCS 
5/16-108.5(d)(1). 
 

The EIMA specifies that any over-collection or under-collection will be credited or 
charged with interest, but it does not specify the interest rate to be used, how the 
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interest rate should be determined or whether a different interest rate should be applied 
to over- and under-collections.  The Commission granted rehearing on this issue 
because this is the first formula rate proceeding under Section 16-108.5 and changes to 
the formula cannot be made in subsequent reconciliation proceedings.  
 
ComEd’s Position 
 

ComEd states that EIMA makes clear that the intention of the reconciliation 
process is to allow the utility to recover its actual costs by allowing the utility to true up 
the rates it collected during a calendar year with the rates that it would have collected if 
its actual costs had been known at the time.  ComEd continues that the purpose of 
requiring the payment of interest is to compensate the utility for its actual cost of money 
when the utility has under-collected and is delayed in receiving full recovery of its costs, 
and to compensate customers for the actual value of their overpayment when the utility 
has over-collected and received customers’ money in excess of its actual revenue 
requirement.  (ComEd Reply Brief on Rehearing at 15-16).   
 

ComEd maintains that only an interest rate equal to its weighted average cost of 
capital (“WACC”) will account for the time value of money.  ComEd argues that the 
WACC is what it actually pays the capital markets for the use of money when it is forced 
to carry the cost of the reconciliation balance due to an underestimate of its costs.  The  
WACC also reflects the value ComEd receives from the use of money when it has 
overestimated its costs.  (ComEd Reply Brief on Rehearing at 15).   
 

According to the Company, the General Assembly’s overarching purpose to 
ensure recovery of actual costs can only be achieved if the interest rate reflects 
ComEd’s actual cost of money, which is its weighted average cost of capital.  ComEd 
notes that CUB and IIEC dispute this, contending that the WACC reflects a rate of 
return, not an interest rate.  The Company argues that CUB and IIEC fail to 
acknowledge that the portion of the WACC attributable to common equity reflects the 
rate of return that ComEd must pay to equity investors in exchange for the opportunity 
to use their funds.  The rate of return earned by equity investors is an element of 
ComEd’s cost of capital.  ComEd reasons that an interest rate designed to reflect its 
actual cost of money must account for rate of return expected by equity investors in 
exchange for their funds. (ComEd Reply Brief on Rehearing at 16-17).   
 

The Company states that the parties’ arguments in favor of a rate other than 
WACC all presuppose that the reconciliation balance can be carved off and considered 
in isolation from the rest of its investments and financing needs.   It states that approach 
ignores the basic ratemaking principle that applies a single cost of money to all 
investments.  ComEd argues that the Commission does not set rates this way and the 
Company does not finance investments this way.  ComEd calculates the weighted 
average of its cost of capital overall, and applies that rate to all of its investments.  
ComEd contends that particular financing instruments are not tied to particular assets 
and that same approach should be applied to the reconciliation balance.  ComEd 
reasons that it does not raise capital specifically to close the gap between its initial 
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revenue requirement reflected in rates for a given year and its actual revenue 
requirement.  Rather, it raises capital to pay for its entire revenue requirement, and the 
cost of that capital is reflected in the WACC.  ComEd also notes that it cannot carve off 
and separately finance the reconciliation balance because its size cannot be known until 
after the Commission completes its review of reasonableness and prudence as part of 
the reconciliation process.  (ComEd Reply Brief on Rehearing at 17-18).   
 

ComEd also mentions that the AG, CUB, and Staff ask the Commission to reach 
beyond the scope of this rehearing and adjust the reconciliation amount to reflect 
certain tax calculations.  ComEd states that they contend that the reconciliation balance 
should be reduced to reflect accumulated deferred income tax (“ADIT”) – that is, income 
tax that ComEd would have paid if it had timely recovered its costs through rates, but 
does not pay because its recovery is delayed.  ComEd notes that the Commission has 
already rejected this proposal based on the fact that the simple recording of a deferred 
income tax liability for accounting purposes does not provide a source of cash to 
ComEd to fund the revenue shortfall.  (ComEd Reply Brief on Rehearing at 24-26). 
 
Staff’s Position 
 

Staff explains that in the initial phase of the proceeding, it viewed the formula rate 
reconciliation adjustment as similar to other riders with a true-up mechanism designed 
to recover the exact costs incurred.  As a result, Staff recommended the same interest 
rate for the formula rate reconciliation adjustment as was applied to certain other riders’ 
balances:  the customer deposit rate, determined by the Commission annually.  In this 
rehearing phase, Staff has concluded that the formula rate reconciliation adjustment is 
also subject to the same determination of prudence and reasonableness as well as the 
same degree of sales risk as the revenue requirement.  Based upon this understanding, 
Staff’s analysis on the interest rate component in this rehearing phase explicitly 
recognizes the two-year delay in recovering the reconciliation balance and that recovery 
of the reconciliation balance is exposed to the same prudence, reasonableness and 
sales risks as the other components of a utility’s revenue requirement.  (Staff Initial Brief 
on Rehearing at 39-40).   
 

Staff argues that the Company’s authorized rate of return on rate base reflects 
the investor-required rate of return on equity into perpetuity.   In contrast, reconciliation 
adjustments have a life of two-years.  Staff maintains that all else being equal assets 
with different lives have different required rates of return and therefore the common 
equity component of the interest rate should take the investment time horizon into 
account.  (Staff Initial Brief on Rehearing at 41).   
 

Staff explains that section 16-108.5(c)(3) of the Act determines the rate of return 
on common equity that is incorporated into the overall rate of return on rate base in two 
parts.  The first part is the average 30-year U.S. Treasury yield.  The second component 
is a risk premium of 580 basis points.  Staff states that because the investment time 
horizon for the reconciliation adjustment balance is two years, the Commission should 
replace the 30-year U.S. Treasury yield with the two-year U.S. Treasury yield in 
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calculating the interest rate for the reconciliation balance.  Staff does not recommend a 
risk adjustment to the common equity component of the interest rate because the 
reconciliation balance is subject to the same prudence (i.e., regulatory) and sales risks 
as rate base assets. (Staff Initial Brief on Rehearing at 41-43).   
 

Staff adds that unlike the cost of common equity, it does not recommend an 
investment time horizon adjustment to the Company’s cost of debt.  Staff finds that 
estimating the Company’s marginal cost of debt for a two-year term to maturity and 
applying that to the reconciliation adjustment would be theoretically superior to using the 
embedded cost of long-term debt, but would necessitate removing from the Company’s 
ratemaking capital structure the debt reflected in the interest rate on reconciliation 
adjustments to avoid counting that debt twice.  Staff states that not only could that be a 
difficult endeavor, but an unnecessary one, since such an adjustment should result in 
the same debt cost recovery as using the same cost of debt for both the overall rate of 
return on rate base and the interest rate on the reconciliation adjustment.  (Staff Initial 
Brief on Rehearing at 44).   
 

Staff did not submit testimony on whether interest should be earned on the 
income tax portion of the reconciliation balance but has formed a position on this issue 
from the evidence submitted by other parties.  Staff agrees with Mr. Brosch, Mr. Effron, 
and Mr. Smith that the interest rate should be calculated on a net of tax basis.  Further, 
Staff also finds that the formula for effectively excluding the income tax balance from the 
calculation of interest on the reconciliation balance is Annual Interest Rate × (1 – 
Composite Income Tax Rate) = Annual Interest Rate Net of Income Taxes.  (Staff Initial 
Brief on Rehearing at 48, 52-53).  Staff has concluded that interest should not be 
earned on the income tax portion of the reconciliation balance.   
 
AG/AARP’s Position 
 

AG/AARP argue that both principles of statutory interpretation under Illinois law 
and the evidence of record support utilization of a blended debt cost reconciliation 
interest rate that relies upon the market interest rates currently available for newly 
issued debt.  Noting that the rate of interest to be applied to reconciliation balances and 
credits is not specifically defined in the EIMA, they maintain that the evidence shows 
that application of this blended debt cost rate, and exclusion of any equity components, 
properly reflect the marginal financing costs arising from reconciliation calculations 
under the Act.  According to AG/AARP witness Mr. Brosch, a reconciliation interest rate 
that incorporates an equal weighting of published market yields on short term and long 
term debt should be adopted.  The reconciliation interest rate should provide a 
reasonable estimate of the two-year time value of money associated with reconciliation 
balances awaiting recovery from or return to ratepayers.  AG/AARP assert that both the 
Company’s criticisms and Staff’s modified, inflated interest calculation should be 
rejected.  (AG/AARP Initial Brief on Rehearing at 11, 22).   
 

AG/AARP add that rather than using ComEd’s embedded cost of long-term debt, 
Mr. Brosch calculated a blended interest rate that could reasonably be applied to 
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ComEd’s reconciliation balances, based upon current marginal capital cost rates and 
the Commission’s short and long-term debt blending methodology.  He recommended 
that the Commission look to published market interest rates for guidance with respect to 
current yields required to attract capital.  AG/AARP Exhibit No. 5.1 is a copy of reported 
Selected Interest Rates from the Board of Governors of the Federal Reserve System for 
the week July 23, 2012.   It reports a yield percentage for Baa-rated corporate bonds of 
4.85% and for short-term non-financial commercial paper annual current yields of 
0.21%.  Weighting these values together equally produces an interest rate based upon 
current marginal costs of short/long term debt of 2.53%.  AG/AARP suggest that such a 
widely published report of currently available market interest rates could be updated 
annually to account for changing capital market conditions.  (AG/AARP Initial Brief on 
Rehearing at 17-18).   
 

Mr. Brosch explained that the reconciliation balance should have an average 
term of about 24 months from the mid-point of the accumulation year being reconciled, 
which is denoted “Yr X” on ComEd Ex. 10.2, page 6 (Sch FR A-4) to the mid-point of the 
recovery year denoted “Yr X+2”.  AG/AARP state that over 24 months, the utility could 
elect to use and roll-over short term debt financing as it matures or could employ long 
term debt after a period of short term financing.  The fact that a reconciliation balance 
can swing from positive to negative amounts each year may argue for use of a more 
than 50 percent weighting of short term debt, while the potential for persistently positive 
reconciliations after EIMA investments have ramped up in future years may argue for 
more permanent financing of reconciliation balances at that time.  AG/AARP find that an 
equal weighting of published market yields on short term and long term debt would 
accomplish a reasonable estimate of the time value of money associated with 
reconciliation balances awaiting recovery from, or return to ratepayers.  (AG/AARP 
Initial Brief on Rehearing at 19).   
 

Further, Mr. Brosch and AG/AARP witness Effron testified that is important to 
recognize the timing of both the reconciliation revenues and the related income taxes to 
fully account for all of the cash flows associated with formula ratemaking in the 
calculation of the reconciliation revenue requirement. They explain that these tax 
deferral benefits are being recorded by ComEd as Accumulated Deferred Income Taxes 
(“ADIT”) associated with the reconciliation regulatory asset/liability balances, but are not 
being deducted by ComEd from rate base.  Mr. Brosch notes that the rate base 
exclusion of ADIT proposed by ComEd is only reasonable if the interest accrued on the 
reconciliation balance is applied to a net-of income tax balance.  (AG Reply Brief on 
Rehearing at 16).   
 

AG/AARP suggest that the Commission adopt one of two methods to ensure that 
the reconciliation interest calculation recognizes this non-investor-supplied source of 
funds represented by these accumulated deferred income taxes as it constructs the 
reconciliation interest calculation.  One way to account for non-investor supplied funds 
represented by ADITs in the reconciliation balance, given the structure of ComEd’s 
formula ratemaking on its Schedule FR A-4, is to proportionately reduce the allowed 
interest rate to a net of income tax equivalent rate.  A second way for the Commission 
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to recognize the over-collection or under-collection of the revenue requirement net of 
applicable income taxes is by applying the complement of the income tax rate to the 
over- or under-collected balance.  Interest should then be calculated by applying the 
approved interest rate to the over-collection or under-collection net of income taxes.  
AG/AARP explains that application of either of these methodologies to the reconciliation 
interest rate/revenue requirement calculation will ensure that the cash-flow benefit of 
non-investor supplied funds experienced by the Company are recognized in customer 
rates.  (AG Reply Brief on Rehearing at 16-17).   
 
CUB/City’s Position 
 

CUB-City argue that applying the WACC on under-collected reconciliation 
balances is inappropriate and recommends that a debt-based interest rate should be 
applied instead.  They do, however, support applying the WACC to over-collected 
reconciliation balances as an appropriate ratepayer protection from utility over-
projections.  CUB-City maintain that the one to two year carrying period for 
reconciliation balances that are under-recovered suggests an interest rate based on a 
mix of short-term and intermediate term debt, instead of a long term capitalization rate 
as proposed by the Company.  (CUB/City Reply Brief on Rehearing at 10).   
 

CUB-City state that while the record shows that an interest rate applicable to a 
ComEd under-recovered reconciliation balance lower than the 2.53% hybrid rate 
recommended by AG/AARP witness Brosch could be justified, the 2.53% interest rate 
reflects a refinement from the 3.42% hybrid interest rate used in the Commission’s May 
29 Order, and better matches the applicable interest rate to the one- to two-year term 
that would be involved in financing an under-collected reconciliation balance.  CUB-City 
support the use of the 2.53% hybrid interest rate, and the methodology for developing 
such rate from Federal Reserve published information, as reasonable for application to 
under-collected reconciliation balances. (CUB/City Reply Brief on Rehearing at 16).   
 

CUB-City contend that the under-collected reconciliation balance would be 
temporary, and thus could be addressed with incremental and temporary short-term 
debt that is not currently reflected in ComEd’s capital structure, and would not be 
reflected in ComEd’s capital structure, since it would be dedicated to financing 
incremental under-collected reconciliation balances, similar to how some of a utility’s 
short-term debt is dedicated to financing construction work in progress (“CWIP”).  CUB-
City allege that portion of short-term debt is therefore excluded from the utility’s capital 
structure for revenue requirement purposes.  (CUB/City Reply Brief on Rehearing at 10-
11). 
 

CUB-City continue that in order to protect ratepayers from ComEd over-
projections of plant additions and from subsequent decisions by Company management 
to “manage” or curtail spending in view of other Company objectives, the Commission 
should adopt an interest rate for over-collections at the WACC that will protect Illinois 
ratepayers.  (CUB/City Reply Brief on Rehearing at 15).   
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CUB also recommends that the Commission order on rehearing that the interest 
rate should be calculated on a net of tax basis as recommended by AG/AARP, CUB 
and Staff, and that the formula for effectively excluding the income tax balance from the 
calculation of interest on the reconciliation balance is as follows: 

 
Annual Interest Rate x (1 – Composite Income Tax Rate) = Annual 
Interest Rate Net of Income Taxes. 

 
(CUB/City Reply Brief on Rehearing at 17).   
 
IIEC’s Position 
 

IIEC supports the Commission’s rejection of ComEd’s WACC as the interest rate 
for reconciliation balances.  It also supports the Commission’s exclusion of common 
equity from the calculation of an interest rate based on a blend of short-term and long-
term debt and short-term debt rates.  However, IIEC believes that a more accurate 
estimate of the appropriate carrying charge for the reconciliation balance would be 
ComEd’s short-term debt costs.  (IIEC Initial Brief on Rehearing at 3).  According to  
IIEC, the appropriate carrying cost for the reconciliation receivable should be a short 
term interest rate that reflects ComEd’s prudent and reasonable cost of financing the 
short term receivable until it is fully recovered, over a 24 month period.  IIEC argues that 
use of long term debt or common equity would create a mismatch between the terms of 
the receivable and the associated financing.  IIEC suggests that ComEd mimic its 
treatment of its short term CWIP financing, by carving out of its capital structure the 
short term debt used to cover any reconciliation adjustment balance.  (IIEC Reply Brief 
on Rehearing at 4).   
 

IIEC explains that the funding mechanism should be capable of being increased 
or decreased as adjustment balances are created and recovered from customers.  By 
synchronizing the outstanding reconciliation balances with a prudent funding source, 
carrying charges associated with the regulatory assets will be minimized.  IIEC also 
stresses maintaining a match between the type of financing used and the period over 
which a reconciliation adjustment will be recovered from utility customers.  According to 
IIEC, short term capital sources, such as ComEd’s short term credit facility, lend 
themselves to such a synchronization and cost minimization.  (IIEC Initial Brief on 
Rehearing at 7).   
 

IIEC notes that ComEd has suggested that because its short term debt balance 
is already included in its cost of capital, there is no short term debt available to carry a 
reconciliation balance.  Although IIEC recommends that the Commission use the cost of 
short term debt, it also recommends that the Commission exclude short term debt 
supporting a reconciliation balance (as well as short term debt supporting construction 
work in progress) from the short term debt component of the approved formula rate 
capital structure.  While this would carve out that amount of short term debt, it would 
also ensure a reasonable allocation of ComEd’s actual outstanding capital to its rate 
base, its CWIP balances and its reconciliation balances.  IIEC explains that this 
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approach will provide full recovery of ComEd’s financing costs.  It also would eliminate 
concerns about customers receiving the benefit of a lower cost short term debt capital 
first in ComEd’s overall rate of return on rate base and a second time in carrying 
charges on reconciliation balances.  (IIEC Initial Brief on Rehearing at 8-9).   
 
The Commercial Group’s Position 
 

The Commercial Group argues that the reconciliation interest rate should not be 
set at WACC but at either the hybrid rate the Commission adopted in the May 29 order 
or some other reasonable rate supported by the evidence in this proceeding.  According 
to the Commercial Group, this would help balance the inflated initial rate base that the 
Commission has adopted and provide ratepayers some protection from unreasonable 
rates.  (Commercial Group Initial Brief on Rehearing at 8).   
 

The Commercial Group asserts that ComEd’s argument that the term “with 
interest” in subsection 108.5(c) be interpreted as requiring WACC fails for three 
reasons.  First, the term “interest” is a term typically applied to debt and not to equity.   
Second, the term “with interest” in the formula rate statute should be interpreted 
consistent with its use in the Public Utilities Act which specifically uses the phrase “with 
interest” to mean a simple interest rate and not WACC.  Finally, the Commercial Group 
notes that contrary to ComEd’s claim that the reconciliation would always show an 
under-collection, the reconciliation amount could also show an over-collection.  
(Commercial Group Initial Brief on Rehearing at 7).   
 
Analysis and Conclusion 
 

Each party on rehearing had different recommendations.  ComEd advocated use 
of its WACC for both under and over-recovered reconciliation balances and maintains 
that the WACC is the only proposed interest rate that complies with the statute.  The 
Company also suggests that the AG, CUB, and Staff reach beyond the scope of this 
rehearing in asking the Commission to adjust the reconciliation amount to reflect certain 
tax calculations.   
 

Staff and the intervenors generally agree that the WACC should not be applied to 
under and over-recoveries and also agree that no interest should be applied to the 
portion of the reconciliation balance that represents deferred taxes.  Staff recommends 
a formula to determine the applicable interest rate that is based on applying a two-year 
U.S. treasury yield and a Bank of America Merrill Lynch (“BAML”) index of 1-3 year 
investment grade bonds and a 580 basis point equity premium to determine the time 
adjusted cost rate.  AG/AARP recommend that the Commission approve a blended 
reconciliation rate that relies upon current interest rates for newly issued debt that 
recognize the two-year delay in reconciling actual costs.  Mr. Brosch proposed a blend 
of short- and long-term debt based on current market rates for corporate bonds and 
short-term non-financial commercial paper to produce an interest rate based upon 
current marginal costs of short/long term debt of 2.53%.  CUB-City recommend that the 
Commission adopt the AG’s recommended 2.53% for under-collected reconciliation 
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balances, but maintain that the WACC is the appropriate interest rate to apply to over-
recoveries.  IIEC maintains that the WACC is inappropriate and that ComEd’s short-
term debt costs are a more accurate estimate of the carrying charge for the 
reconciliation balance.  The Commercial Group argues that the reconciliation interest 
rate should not be set at the WACC but at either the hybrid rate the Commission 
adopted in the May 29 order or some other reasonable rate supported by the evidence 
in this proceeding.   
 

Despite the disagreements, the general consensus amongst all of the parties is 
that the interest rate approved on reconciliation balance is intended to compensate for 
the time value of money.  Some parties maintain that ComEd will finance under-
recovery balances with short-term debt.  This argument is based on the assumption that 
it is possible to trace capital from source to use.  In the context of utility rate cases, this 
is an assumption that the Commission typically rejects because cash is fungible.  One 
exception is the assumption that short-term debt is the first source of capital used to 
finance CWIP.  This assumption, however, is a regulatory prescription not an economic 
one.  It is simply a regulatory determination made in calculating the interest rate accrued 
on AFUDC associated with CWIP.  
 

From an economic perspective, the Commission continues to generally believe 
that cash is fungible and can not be traced from source to use.  In the case of an under-
recovery balance, it is not clear to the Commission that ComEd would rely exclusively 
on short-term debt, or debt, to fund the under-recovery.  The Commission would not 
expect ComEd to totally change the way it manages its capital structure.  The 
Commission does not believe the record on rehearing supports a finding that ComEd 
will or should finance reconciliation under-recoveries with only debt or short-term debt.  
The record supports a finding that reconciliation under-recoveries will likely be typical 
utility investments and expenses, some which may be capitalized, and will be financed 
with ComEd's capital just like other investments and expenses.  The Commission finds  
that the WACC is the appropriate interest rate to apply to under-recovered reconciliation 
balances.   
 

As for reconciliation over-recoveries, the Commission maintains that WACC is by 
definition ComEd's time value of money and that over-recoveries should not be treated 
any differently than under-recoveries.   

 
Regarding whether interest should be applied to the portion of the reconciliation 

balance that represents deferred taxes the Commission finds that this issue is outside of 
the scope of the application for rehearing.   

 

V. Finding and Ordering Paragraphs 

 The Commission, having considered the entire record herein and, being fully 
advised in the premises, is of the opinion and finds that:  
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(1) Commonwealth Edison Company is an Illinois corporation engaged in the 
transmission, distribution, and sale of electricity to the public in Illinois and 
is a public utility as defined in Section 3-105 of the Public Utilities Act;  

(2) the Commission has subject-matter jurisdiction and jurisdiction over the 
parties;  

(3) the recitals of fact and conclusions of law reached in the prefatory portion 
of this Order are supported by the evidence of record and are hereby 
adopted as findings of fact and conclusions of law; the Appendix attached 
hereto provides supporting calculations;  

(4) for purposes of this proceeding, as adjusted, Commonwealth Edison 
Company‘s rate base is $ 6,187,667,000; 

(5) as is set forth herein, specific tariff provisions proposed by Commonwealth 
Edison Company in its filing that was responsive to the Commission’s 
Order of May 29, 2012, do not reflect various determinations made in this 
Order; those tariff provisions shall be permanently canceled and annulled 
consistent with the findings herein; 

(6) Commonwealth Edison Company shall be authorized to place into effect 
tariff sheets and associated informational sheets designed to produce 
annual tariffed revenues of $1,950,664,000, which represent a decrease 
of $133,406,000 or 6.03%;  

(7) new tariff sheets and associated informational sheets authorized to be 
filed by this Order shall reflect an effective date that is consistent with the 
requirements set forth in Section 16-108.5 of the Act; Commonwealth 
Edison Company shall be allowed three business days after the issuance 
of this Order to submit its compliance filing, which shall then be subject to 
a review period; the new tariff sheets and associated informational sheets 
authorized to be filed by this Order shall take effect ten business days 
after the date of filing, with said tariff sheets, associated informational 
sheets, and supporting work papers, to be reviewed by the Staff of the 
Commission and corrected, if necessary, within that time period.  

IT IS THEREFORE ORDERED that the proposed tariff sheets that are pertinent 
to the issues in this rehearing that were filed by Commonwealth Edison Company 
pursuant to the Commission’s order of May 29, 2012, are permanently canceled and 
annulled.  

IT IS FURTHER ORDERED that Commonwealth Edison Company is authorized 
to file new tariff sheets and associated informational sheets in accordance with the 
Findings above and the prefatory part of this Order, applicable to service furnished on 
and after the effective date of said tariff sheets and associated informational sheets; 
work papers supporting the new tariff sheets and associated informational sheets shall 
be provided to the Staff of the Commission concurrently with the filing of such tariff 
sheets and associated informational sheets. 
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IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 

 
 
DATED:       August 31, 2012 
BRIEFS ON EXCEPTIONS DUE:    September 6, 2012. 
The parties have waived their right to file Reply Briefs on Exception.  

 
Claudia E. Sainsot, 
D. Ethan Kimbrel, 
Administrative Law Judges 
Illinois Commerce Commission 
 


