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State of Illinois 

Illinois Commerce Commission 

 

Cbeyond Communications, LLC  ) 

-v-       ) Docket No. 11-0696 

Illinois Bell Telephone Company   ) 

d/b/a AT&T Illinois    ) 

       ) 

Formal Complaint pursuant to Sections  ) 

13-515 and 10-108 of the Illinois Public ) 

Utilities Act      ) 

ALJ Ruling 

This matter comes before the Administrative Law Judge upon a combined motion 

to dismiss pursuant to Sections 2-615 and 2-619 of the Illinois Code of Civil Procedure 

filed by the Respondent, AT&T Illinois.1  For the reasons stated herein, this motion is 

granted in part, but not for the reasons articulated in this motion.2 

Background 

Cbeyond Communication, LLC (“Cbeyond”) is a Competitive Local Exchange 

Carrier (“CLEC”) that provides voice and bundled voice/broadband internet services to 

small and medium-sized business customers.  (Ex. 2 to Motion to Dismiss at 2).  It 

purchases Unbundled Network Elements (“UNEs”) from Illinois Bell Telephone 

Company, doing business as “AT&T”, both individually and in combinations called High 

Capacity Enhanced Extended Links (“High Capacity EELs”).  High Capacity EELs allow 

Cbeyond to extend the geographic scope of its services beyond the most dense wire 

centers.  (Id. at 2). 

                                                           
1
 Although the Code of Civil Procedure requires such movants to specify the legal standards for each section of a 

combined motion to dismiss and whether Section 2-615 or 2-619 is at issue (735 ILCS 5/2-619.1), AT&T’s motion 

was silent as to any of the standards for such motions.   

2
 Kwang-Ho Yoo, a legal extern, assisted in the preparation of this ruling.  
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Previously, in Docket 10-0188, Cbeyond alleged that AT&T unlawfully charged 

Cbeyond for work which it had not performed, violating Sections 13-514, 13-801, and 9-

250 of the Public Utilities Act (the “PUA”) and in breach of the parties’ interconnection 

agreement, which the parties refer to as their “ICA”.  (Ex. 2 to Motion to Dismiss at 1).  

In that docket, Cbeyond asserted that AT&T “charge[d] Cbeyond to disconnect and fully 

re-provision a loop . . . when asked to change the transport portion of an Enhanced 

Extended Loop (EEL).”  (Id.).  Particularly, Cbeyond argued that when “[it] changes the 

transport portion of a previously installed High Capacity EEL, AT&T charges Cbeyond 

(for) nonrecurring charges for both UNE transport as well as the UNE loop, even though 

AT&T makes no change to the UNE Loop portion of the provisioned EEL.”  (Id. at 3).   

Cbeyond also alleged in that proceeding that the unlawful rates charged by AT&T 

for cross-connecting previously installed UNE loops to new transport were: $11.97, $ 

8.25, $ 7.49 or $ 5.83 for Loop initial and additional disconnection charges; $ 248.22, $ 

200.75, $ 135.15 or $ 100.57 for UNE DS1 Loop initial and additional installation 

charges; and $ 70.32 or $ 8.87 for DS1 Clear Channel Capability initial and additional 

installation charges.  (Ex. 2 to Motion to Dismiss at 14). 

In the Final Order in Docket 10-0188, the Commission found that “this matter is 

controlled by the ICA, and no further inquiry is required” and that “AT&T has provided 

Cbeyond with EELs and EEL rearrangements according to the rates and terms of the 

ICA.”  (Ex. 1 to Motion to Dismiss at 28).  The Commission further found that “Cbeyond 

has not shown that AT&T has violated the parties’ ICA” and denied (the relief requested 

in) Cbeyond’s complaint.  (Id. at 33).   It concluded that:  “[n]ow that the dispute has 

been resolved by the Commission in favor of AT&T, the Commission sees no reason to 

stop AT&T from pursuing Cbeyond for the amounts billed.”  (Id. at 35).    

Following the release of the final order by the Commission, AT&T demanded that 

Cbeyond make payment to AT&T regarding the disputed charges in the Docket # 10-

0188.    

After Cbeyond’s non-payment to AT&T and AT&T’s subsequent notification to 

Cbeyond intending to suspend new ordering and to disconnect services, Cbeyond filed 

suit in Cook County Circuit Court to obtain a temporary restraining order against AT&T.  

(Motion to Dismiss at 5, 6).  Later, the parties entered into an “Agreement Regarding 

Disputed Amounts.”  (Id. at 6).  On September 9, 2011, Cbeyond informed AT&T that it 

would not “dispute the accuracy of all billed and withheld loop provisioning and service 

ordering nonrecurring charges (NCRs) associated with EEL grooming projects that 

occurred on invoices dated from December 2005 through February 2010 . . . ,” and that 

Cbeyond would release $353,000 from $423,040.95 held in escrow.  (Motion to Dismiss 

at 7).  Cbeyond also informed AT&T that it “dispute(s) the accuracy of all billed clear 
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channel capability (‘CCC’) NRCs that are associated with EEL grooming projects that 

occurred on invoices dated from December 2005 through February 2010[,]” and that it 

would not release $69,349.60 from the escrow account.  (Id.).   

The Instant Proceeding 

In the instant Docket, Cbeyond alleged in its Amended Complaint that AT&T has 

unlawfully charged Cbeyond for the Clear Channel Capability nonrecurring charge 

(“CCC rate”), violating Sections 13-514, 13-801, and 9-250 of the Public Utilities Act 

(Counts I, II, and III respectively) and in breach of the parties’ Interconnection 

Agreement (Count IV).  Specifically, the heart of Cbeyond’s complaint is the averment 

that AT&T is is, by applying the CCC rate to orders for certain new DS1 transport, 

double-charging Cbeyond, because the CCC feature is already included in the 

installation charges for a new DS1 circuit.    (See, e.g., Am. Complaint at 2).   

In essence, Cbeyond is claiming what some tort lawyers call the “a new car 

comes with brakes” theory.  At least this appears to be the case, as it appears that 

Cbeyond is saying, “Ok, we understand why we paid AT&T to refurbish certain circuits 

to include Clear Channel Capability, but, when we order new circuits that have this type 

of capability built in, why are we paying an extra charge for Clear Channel Capability? 

(See, e.g., Am. Complaint at 2).  While AT&T argues that the contract (the 

Interconnection Agreement) governs, Cbeyond alleges, essentially, that the contract 

requires TELRIC pricing and the charges at issue are not TELRIC-priced.  (See, Id. at 

12-13).    

The Motion to Dismiss 

AT&T moved to dismiss all four Counts of the Amended Complaint.  AT&T 

contended that: (1) the Commission already ruled on the issue of the CCC rate in favor 

of AT&T in the previous docket (docket 10-0188), and therefore, Cbeyond is barred 

from raising the same question under the collateral attack doctrine; (2) because the 

parties’ relationship is governed by the Interconnection Agreement, not state law, 

Counts I, II, and III, in which Cbeyond alleges that AT&T violated the PUA, fail to state a 

claim; (3) regarding Count I, the parties’ settlement agreement regarding the chancery 

matter (the Agreement Regarding Disputed Amounts or the “ARDA”) bars Cbeyond 

from bringing a fast-track proceeding concerning any disputed amount arising from 10-

0188 Docket; (4) Count II should be dismissed for failure to state a claim on an 

additional ground because AT&T has, in fact, provided the Clear Channel Capability  

service at “cost based rates” as the law requires; and (5) Count III should be dismissed 

for failure to state a claim on an additional ground, because the Commission does not 

have authority to override the parties’ contract; and (6) Count IV, the breach of contract 
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claim, fails to state a cause of action because AT&T provided and charged the rate for 

Clear Channel Capability pursuant to the provisions in the parties’ Interconnection 

Agreement. 

As was stated earlier, AT&T brought its motion pursuant to 735 ILCS 5/2-615 and 

2-619.  When determining the sufficiency of a complaint, a court must take plaintiff’s 

well-pleaded facts as true and interpret the allegations of the complaint in the light most 

favorable to the plaintiff.  Heastie v. Roberts, 877 N.E.2d 1064, 1075 (Ill. 2007); Storm & 

Associates, Ltd. V. Cuculich, 700 N.E.2d 202, 207 (Ill. App. 1st Dist. 1998) (“In ruling on 

a motion to dismiss under either Section 2-615 or Section 2-619 of the Code, the court 

must accept all well-pled facts in the complaint as true and draw all reasonable 

inferences from those facts in favor of the plaintiff.”).  A claim “should not be dismissed 

unless it is clearly apparent that no set of facts can be proved that would entitle the 

plaintiff to recovery.”  Heastie, 877 N.E 2d at 1075.   

A Section 2-615 motion allows the defendant to attack the sufficiency of a 

complaint and to raise the question of whether the plaintiff stated a cause of action upon 

which relief can be granted.  Storm & Associates, Ltd., 700 N.E.2d at 206.  Also, “factual 

defenses are not available under a motion to dismiss brought pursuant to Section 2-

615, and the court may consider the legal sufficiency of the complaint based only on the 

allegation in the complaint and not upon affidavits or other supporting materials.”  

Premier Elec. Const. Co. v. La Salle Nat. Bank, 450 N.E.2d 1360, 1363 (Ill. App. 2nd 

Dist. 1983). 

On the other hand, a motion to dismiss brought under Section 2-619 raises 

certain defects or defenses to the complaint and asserts that the defendant is entitled to 

judgment as a matter of law.  Storm & Associates, Ltd., 700 N.E.2d at 206.  If the 

grounds for a Section 2-619 motion do not appear on the face of the pleading attacked, 

such motion shall be supported by affidavit.  Id., citing 735 ILCS 5/2-619(a).   

Cbeyond asserts in its Amended Complaint that the only issue in this docket is 

AT&T’s “misapplication of the CCC rate to orders for new DS1 circuit.”  (Am. Comp. at 

1-2, 3, emphasis added).  According to AT&T, however, Cbeyond’s attack on AT&T’s 

provision of the CCC divides into two parts.  (Motion to Dismiss at 1).  The first part is 

the CCC rate associated with the “‘rearrangement’ or ‘grooming’ of existing DS1/DS1 

enhanced extended links (EELs)” – what AT&T calls “Category 1 charges.”  The second 

part is the CCC rate concerning the “initial provisioning of new DS1/DS1 EELs” – what 

AT&T calls “Category 2 charges.”  (Id.).   

The parties are in dispute as to whether the Commission ever ruled on the issue 

of the Category 1 charges in Docket 10-0188.  AT&T contends that the Commission 
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ruled on the issue of the Category 1 charges in its favor, and Cbeyond contends that the 

Commission never ruled on any of the Clear Channel Capability charges.  However, 

despite such disagreement, even AT&T acknowledges that the Commission “did not 

make any legal or factual finding regarding the application of Clear Channel Capability 

CCC charges to new circuits” – e.g., the Category 2 charges – in that docket.  (AT&T 

Reply at 6, Footnote 3).  Also, a reading of the Amended Complaint makes it clear that it 

is only disputing Clear Channel Capability rates for situations where the charge is levied 

on orders for new DS1/EEL circuits.  (See, e.g., Am. Complaint at 3).  Therefore, the 

propriety of what AT&T calls “Category 1 charges” is not at issue here.  

Cbeyond further states in its Amended Complaint that the only issue in this case 

is AT&T’s application of the Clear Channel Capability rate that is at odds with the 

testimony and evidence in ICC docket 02-0864, which concerns AT&T’s Petition to 

Increase Unbundled Loop and Non-Recurring Rates.  (Id.).  However, also in the 

Amended Complaint are allegations indicating that the Commission never determined, 

in docket 02-0864, whether Clear Channel Capability rates apply in the situation here, 

which only concerns new circuits, as opposed to rearrangement on or of an existing 

DS1 circuit.  (See, e.g., Am. Complaint, pars. 22, 24, 26).    

Because AT&T has acknowledged that, in docket 10-0188, the Commission did 

not make any legal or factual conclusions regarding application of its Clear Channel 

Capability charges to new circuits and because application of these charges to new 

circuits is the only issue here, AT&T’s first argument- that Cbeyond is barred from 

raising the issue of CCC rates under the collateral attack doctrine-is without merit.  

Regarding its third argument asserting its settlement agreement with Cbeyond 

concerning the chancery matter, that matter concerned what was before the 

Commission in docket 10-0188, therefore, this argument, too, fails.  Additionally, 

paragraph 7 of that Agreement states that “[t]he parties specifically reserve all 

arguments they may have . . . and do not by virtue of anything in this agreement, hereby 

waive such arguments”.  While this provision appears to conflict with the provision cited 

by AT&T, (paragraph 5) at best, there exists a genuine issue of material fact as to the 

parties’ intent when executing the settlement agreement.  It does not, without more, 

establish a waiver of Cbeyond’s right to file a fast-track case here.  However, AT&T is 

correct in arguing that Cbeyond failed to allege facts establishing that it has fulfilled the 

requirements for the “fast track” provision in the Act.  (220 ILCS 5/13-515(c)).  (See, 

Motion to Dismiss at 18).   

Additionally, there is a dispute between the parties as to how much money is still 

owed as pursuant to the settlement agreement of the chancery matter.  (Am. Complaint, 

par. 31).  AT&T states no facts establishing that this dispute is not properly before this 
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Commission.  Cbeyond has not stated any facts regarding the nature of this dispute or 

the amount of money involved.   

However, if the final ruling in docket 02-0864 did not decide the situation here-

whether charges are properly imposed upon new circuits with Clear Channel Capability- 

then the testimony and evidence in that docket does not aid Cbeyond in the instant 

docket after the pleadings stage.  This is true because the purpose of that docket was to 

determine charges and it did not do so with regard to the charges at issue here.  Of 

course, this does not prevent Cbeyond from procuring its own expert witness on the 

subject.   

This leaves AT&T’s arguments that the Public Utilities Act does not apply.  

Additionally, there is the matter of issue preclusion, if the matter that could have been 

raised here could have been raised in Docket 10-0188.  There simply are not enough 

facts alleged by Cbeyond in the Amended Complaint or in AT&T’s Motion to Dismiss to 

make those determinations.  Therefore, Counts I through III of the Amended Complaint 

are dismissed, with leave to amend, in accordance with the specifications stated in the 

status hearing held on August 30, 2012.  Cbeyond has to and including October 5, 

2012,to file and serve its Second Amended Complaint.  AT&T has to and including 

November 2, 2012.  A status hearing will convene on November 7, 2012 at 1:00 p.m. 

Any further pleadings and motions shall be in conformance with the Illinois Code of Civil 

Procedure.  Count IV is not dismissed; Cbeyond has alleged sufficient facts to establish 

a prima facie case for breach of contract.   


