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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition to determine the applicability of 
Section 16-125(e) liability to events caused by 
the February 1, 2011 storm systems. 

: 
: 
: 
: 
: 

No. 11-0662 

INITIAL POST-HEARING BRIEF OF 
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) submits this Initial Post-Hearing Brief in 

accordance with the Rules of the Illinois Commerce Commission (the “Commission” or the 

“ICC”) and the schedule established by the Administrative Law Judge (“ALJ”). 

I. INTRODUCTION 

For over 100 years and in 49 states, strict liability has not been imposed on a public 

utility for customer damages and municipal expenses resulting from weather damage to a 

utility’s system.  Indeed, no network service provider, from the telephone company to the 

railroads, has historically been held strictly liable for damages from service disruptions caused 

by weather beyond their control.  The law recognizes that utilities, like all such providers, cannot 

be made insurers for the damage that Mother Nature inflicts.  Yet, in this Docket, the Illinois 

Attorney General (“AG”) and the Commission’s Staff would misuse Section 16-125(e) of the 

Public Utilities Act1 (“PUA”) to do just that.   

At issue here is the third-largest snow storm on record that moved through northern 

Illinois on February 12, 2011.  Dubbed the “Blizzard of 2011,” this storm was deemed “one of 

the most powerful winter storms in history” by the National Oceanic and Atmospheric 

Administration.  The Blizzard of 2011 produced heavy snows, high winds, sub-zero wind chills, 

                                                 
1 220 ILCS 5/16-125(e).   
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lightning, and blowing and drifting snow.  The Blizzard brought snowfall totaling 20.2 inches at 

O’Hare International Airport.  The intensity of the snowfall, combined with high winds, rendered 

Chicago’s Lake Shore Drive impassable, shut down stores of roads throughout northern Illinois, 

led other local areas to declare states of emergency, and stranded scores of vehicles. 

In the wake of this historic blizzard, our communities and customers worked quickly to 

recover and rebuild.  ComEd was no different.  In response to the blizzard, ComEd deployed 204 

overhead construction crews, 126 other construction crews, 134 overhead electrician specialists, 

16 vegetation management crews, 32 line patrollers and wire watchers, and 41 contractor crews.  

Maletich Dir., ComEd Ex. 3.0, 11:236-239.  Significantly, no witness criticized any aspect of 

ComEd’s restoration efforts.  After the blizzard, ComEd restored 48% of all interrupted 

customers within 4 hours from losing power, more than 65% within 8 hours of losing power, and 

90% within 18 hours.  Id. at 13:278-283.  ComEd achieved such success despite impassable 

roads, snow drifts that buried equipment including plows, and freezing temperatures. 

Yet, the AG seeks to place the damage resulting from this historic and undisputedly 

severe storm squarely on ComEd’s shoulders.  Although Staff’s reading of Section 16-125(e) is 

equally flawed, Staff ultimately recommends a waiver that would not subject ComEd to such 

extreme liability.  The AG and Staff’s tool is Section 16-125(e).  Section 16-125(e), however, 

addresses an individual continuous power interruption of extraordinary proportion, such as the 

high-profile equipment failures at several large Chicago substations in the 1990s that formed the 

backdrop for Section 16-125(e).   

The AG and Staff would rewrite that law, ignoring its language and history, and misapply 

it to storms.  They aim to hold ComEd strictly liable for the inevitable consequences of storms 

that typically cause thousands of disparate interruptions, year after year.  In so doing, they ask 
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the Commission to stand alone among its peers in imposing strict liability on a utility for weather 

damage.  Such a liability could cripple a utility’s finances, undermine its ability to invest, and 

undercut its ability to provide reliable service to consumers.  The AG and Staff’s positions are 

contrary to the letter and spirit of Section 16-125(e), and to fundamental principles of utility 

regulation.  They should be rejected for the following reasons:      

First, Section 16-125(e) does not apply to the 2011 Blizzard.  The plain language of 

Section 16-125(e) applies only when more than 30,000 ComEd customers “are subjected to a 

continuous power interruption of 4 hours or more.”  220 ILCS 5/16-125(e) (emphasis added).  

The phrase “a continuous power interruption” was unquestionably written by the General 

Assembly in the singular, not the plural.  Here, it is undisputed that no single continuous power 

interruption left more than 30,000 customers without power for 4 hours or more in any of the 

storms at issue.  Instead, the 2011 Blizzard caused many smaller, dispersed, and distinct 

interruptions arising from the equally dispersed damage that results from severe weather.  See, 

e.g., Maletich Dir., ComEd Ex. 3.0, 5:90-97.   

Unable to rebut that evidence, the AG and Staff try to re-write the statute instead.  They 

would conflate hundreds of disparate interruptions and treat them all as if they were one 

“continuous interruption” of service.  They would rewrite “interruption” to mean “interruptions.”  

And they would simply read out the word “continuous” and substitute it with its exact opposite – 

non-continuous.  This is simply not what Section 16-125(e) says.  Any claim to the contrary 

violates well-established rules of legislative construction.  

AG and Staff’s positions rest on the flawed premise that the General Assembly did not 

mean what it said when it so plainly wrote “a continuous power interruption.”  They are wrong.  

The General Assembly meant what it said, and said what it meant.  It did not erroneously or 
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carelessly limit Section 16-125(e) to “a continuous power interruption,” as opposed to “one or 

more aggregated power interruptions.”  The Commission, like any court or agency, must apply 

Section 16-125(e) in accordance with its plain language.  Hadley v. Illinois Dept. of Corrections, 

224 Ill. 2d 365, 371 (2007).   

The AG and Staff’s interpretation of Section 16-125(e) also runs afoul of bedrock 

regulatory and constitutional principles.  The General Assembly’s deliberate and highly 

restrictive choice of words reinforces a foundational principle in Illinois – utilities are not 

obligated to provide uninterrupted service.  Sheffler v. Commonwealth Edison Co., No. 2011 IL 

110166 at ¶32 (June 16, 2011), citing Illinois Bell Switching Station Litigation, 161 Ill. 2d 233, 

243-44 (1994); 220 ILCS 5/8-401 (1992); ILL. C. C. No. 10, Orig. Sheet No. 146.  No utility in 

this country is immune from weather damage.  Thus, utilities cannot be insurers of customers’ 

losses due to power interruptions, especially those caused by acts of God.  Sheffler, No. 2011 IL 

110166 at ¶¶32-38.  Misapplying Section 16-125(e) to storms like the 2011 Blizzard is an 

improper end run around this important regulatory principle.    

Equally important, the law in Illinois is clear that utilities must be able to recover their 

costs.  220 ILCS 5/16-108(C).  Expanding strict liability from the very narrow confines of 

Section 16-125(e) to reoccurring storm damage would undermine this principle.  Imposing 

crippling sanctions on utilities in response to severe weather multiple times a year -- and year 

after year -- cannot be sustained.  Such a result cannot be presumed to have been the General 

Assembly’s intent, particularly where no other jurisdiction in the country has taken such an ill-

conceived and counterproductive step.  The Commission should not be the first down this path. 

Second, and in the alternative, even if Section 16-125(e) were applicable to the storm 

damage at issue here, ComEd would be entitled to a waiver of liability.  The overwhelming 
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evidence in this case establishes that the interruptions were the result of “unpreventable damage 

due to weather events or conditions.”  220 ILCS 5/16-125(e).  If a winter storm is a classic 

example of the type of extreme weather that should qualify for the weather waiver, it is the 2011 

Blizzard.  Astoundingly, the AG opposes waiver because it believes that the damage caused by 

this massive historic blizzard was somehow all “preventable.”  If “one of the most powerful 

winter storms in history” does not qualify for a weather waiver, it is hard to imagine how any 

storm unleashed by Mother Nature could satisfy the AG’s extreme and illogical interpretation.  

Tellingly, the AG stands alone. 

Staff agrees that ComEd is entitled to a waiver of liability for the 2011 Blizzard, 

recognizing that the damage it caused was unpreventable.   

Finally, unable to present evidence on the storm interruptions at issue, the AG strives to 

turn this case into an indictment of ComEd’s operations, equipment, and practices for the last 20 

years.  Notably, the AG’s expert witness, George Owens, has not examined the specific causes of 

a single specific interruption that actually occurred during the 2011 Blizzard at issue.  For that 

reason alone, Owens cannot opine on whether the actual interruptions that occurred in the 2011 

Blizzard were “preventable.”  The attempt to misdirect this Commission away from that 

dispositive fact must fail.   

Nor can Mr. Owens reach any credible conclusion about ComEd’s system based on his 

biased and unreliable review.  ComEd’s operations span approximately 90,000 miles of power 

lines over 11,400 square miles.  Owens admitted on cross examination that he spent all of 800 

minutes looking at ComEd’s system for this case.  Owens Tr. at 561:22-563:19.  He did not 

perform a single physical test of even one of its components.  Yet, based on a drive-by view of a 
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tiny fraction of ComEd’s service territory, Owens faults ComEd for all of the damage caused 

during six severe storms.    

Owens further criticizes ComEd for not having implemented before the 2011 Blizzard a 

menu of particular sweeping changes that carry an eye-popping price tag of roughly $8 billion.  

These investments are neither properly targeted, not part of an overarching investment structure 

such as the Energy Infrastructure and Modernization Act.  As a result, they would have done 

little to change the ultimate course of the 2011 Blizzard.  Instead, if implemented prior to 2011, 

they would have imprudently diverted resources from key programs and projects that benefit 

customers.  Owens’ biased and unreliable opinion should be rejected in their entirety.       

* * * * * 

In sum, the General Assembly created Section 16-125(e) while respecting various truths:  

ComEd cannot control whether there is a storm, where in its service territory the storm will 

strike, what path it will take, nor how forceful and damaging it will be.  No one can.  Section 16-

125(e) crafts a careful and delicate balance between the acts of God that ComEd cannot control 

and cannot be responsible for, and events like explosions or fires in large substations, that may 

be preventable.  The AG and Staff’s efforts to upend that balance should be rejected.  For the 

reasons stated herein and substantiated by the record, ComEd requests that the Commission find 

that ComEd is not liable under Section 16-125(e)(1) of the Act because:  (i) no interruption 

triggering liability under Section 16-125(e) occurred, or (ii) in the alternative, because ComEd is 

entitled to a waiver of any liability under Section 16-125 arising from interruptions caused by 

damage from the 2011 Blizzard at issue.   
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II. FACTUAL BACKGROUND 

A. Historic Blizzard and ComEd’s Restoration Efforts 

The Blizzard of 2011 was of extreme proportions across almost every measure.  A 

blizzard is “typically” defined as an extreme snowstorm which, for a period of approximately 

three hours or more: limits visibility to ¼ mile, and includes sustained winds or gusts that are 35 

miles per hour (“MPH”) or higher. Piazza Dir., ComEd Ex. 4.0, 2:41-43.  In marked contrast, the 

2011 Blizzard included: damaging winds of 50 to 70 MPH, prolonged whiteout conditions, cloud 

to ground lightning, record snowfall up to 24 inches, and snow drifts averaging 2 to 5 feet, with 

some drifts as high as 10 feet. Id., 2:43-3:47.  Simply put, it was one of the most powerful 

snowstorms to affect Northern Illinois in more than a century. Id. 3:59-61.   

The storm caused a number of road closures, including Lake Shore Drive in the City of 

Chicago; portions of Interstate I-80 between Morris and Princeton were closed; Will and Lake 

Counties officially closed all roads by order of civil emergency; and Interstate I-57 in Kankakee 

County was closed.  Further, even though not officially closed, many roads were impassable, 

particularly in Kane and DeKalb counties.  No party disputes these facts. 

This storm damaged public and private property, including damage to ComEd 

distribution facilities, primarily through severe winds. Maletich Dir., ComEd Ex. 3.0, 5:90-93.  

ComEd experienced approximately 785 distinct interruptions resulting from storm-related 

damage to specific equipment and facilities. Id., 7:150. 

ComEd understands the frustration that interruptions can cause for the customers who 

experience them.  That is why ComEd responded quickly and effectively to repair the damage 

and restore service as promptly and safely as possible.  While crews were pre-positioned to 

respond to interruptions, icy roads, deep snow, road closures and sub-zero wind chills slowed 
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restoration efforts.  Nonetheless, ComEd crews were able to restore 90% of customers within 18 

hours of losing power. Maletich Dir., ComEd Ex. 3.0, 10:207-13:283.    

No witness had criticized ComEd’s restoration efforts in any respect.   

B. Section 16-125 

At the time the 1997 Restructuring Act was enacted, two reliability concerns 

predominated:  (1) the ability of available generation sufficient to supply customers, especially 

during peak periods; and (2) large scale man-made failures of delivery equipment that left tens of 

thousands of customers out of service at one fell swoop.  Garcia Dir., ComEd Ex. 1.0, 7:155-158; 

O’Connor Reb., ComEd Ex. 6.0 Rev., 6:116-128.   

In particular, in the summer 1990, ComEd customers on Chicago’s West and Near 

Southwest sides experienced three major interruptions in less than two months.  These 

interruptions, which each lasted for several days and which each affected many thousands of 

customers, resulted from the failure of specific delivery equipment at (a) the Crawford station 

switchyard, (b) the Columbus Park substation, and (c) the Jefferson Park substation.  These 

large-scale equipment failures were followed in December of 1993 by a fire at ComEd’s Pleasant 

Hill substation.  The failure of this substation interrupted service to nearly 22,000 customers in 

Northwestern DuPage County.  In July of 1996 there was a cable fault and fire at ComEd’s 

Bartlett Transmission Distribution Center.  Notably, this service interruption impacted 29,000-

30,000 customers.  O’Connor Reb., ComEd Ex. 6.0 Rev., 6:132-8:164.  In none of these 

instances was there any obvious storm-related cause.  

Just six months after the last of these large discrete events, the Illinois General Assembly 

considered the Restructuring legislation.  O’Connor Reb., ComEd Ex. 6.0 Rev., 7:160-8:162.  As 

was observed on the Assembly floor, that bill has remained “in effect for ComEd every [sic] 
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since the power outages a number of years ago in the City of Chicago.”2  In sharp contrast, 

devastating storm systems like the ones described above were not the reliability issues that 

immediately preceded the General Assembly’s enactment of the 1997 Restructuring Act.    

III. SECTION 16-125(E) DOES NOT APPLY TO THE INTERRUPTIONS 
RESULTING FROM 2011 BLIZZARD DAMAGE 

Section 16-125 is unambiguous and straightforward. Its plain language applies only when 

a single continuous power interruption affects more than 30,000 customers for at least four 

hours.  No single interruption at issue here met this mark.  Instead of “a continuous power 

interruption,” the unrebutted evidence shows that the 2011 Blizzard caused thousands of 

discontinuous and disparate interruptions as the storm wreaked havoc on thousands of different 

pieces of ComEd facilities and devices at widely varying times and locations.  See e.g., Petition, 

¶¶ 7-8.  Thus, Section 16-125 has no application here.     

The AG and Staff, by contrast, would apply Section 16-125(e) despite the absence of any 

continuous interruption of four hours or more that affected over 30,000 customers.  They would 

aggregate disparate and discontinuous interruptions, and treat them all as if they were a single 

interruption of service.  Their interpretation effectively adds words to the statute, removes others, 

renders words mere surplusage, and creates inconsistencies both within Section 16-125 and with 

other provisions of the same bill.  The AG and Staff’s interpretation should be rejected.   

The AG and Staff’s misinterpretation of Section 16-125(e) would effectively deny 

utilities the ability to recover their costs, which violates basic ratemaking law and constitutional 

principles.  Illinois law recognizes that a reasonable and prudent balance must be struck between 

reliability, and rates and costs.  Thus, it has never made utilities generally liable for damages to 

                                                 
2 Rep. Smith, Transcript of Proceedings; 95th General Assembly, March 8, 2007, p. 28.  Accord O’Connor 

Reb., ComEd Ex. 6.0. Rev, 6:129 – 8:164. 
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customers resulting from service interruptions.  Illinois law also recognizes that utilities are not 

immune from weather damage and cannot be all-purpose insurers of customers’ losses due to 

power interruptions.  This important concept is mirrored in common law across the United 

States.  The costs of storm restoration and damage, as well as the costs of efforts to reduce the 

impact of storms, are generally accepted expenses of providing electric service, which are in turn 

recoverable from customers.     

If Section 16-125(e) were distorted to expose utilities to strict liability reoccurring storm 

damage within its limited scope, the result would be counter-productive and unconstitutional.  It 

would drain utilities of their very financial ability to maintain and improve reliability for its 

customers.  Instead of fostering and promoting reliability improvements, the AG and Staff’s 

misinterpretation of Section 16-125 would force utilities to grapple with endless streams of 

claims that will occur every year, with every storm, and in response to a new cottage industry of 

Commission litigation.  The Commission has many tools to address storm reliability issues.  

Section 16-125(e) addresses a different circumstance entirely and that distinction must be 

respected.  For all reasons appearing of record, the Commission should find that Section 16-

125(e) does not apply.     

A. The Plain Language of Section 16-125(e) Applies Only to a Continuous 
Power Interruption of Four Hours or More 

The overriding goal of interpreting any statute is to ascertain and effectuate legislative 

intent.  Barnett v. Zion Park Dist., 171 Ill. 2d 378 (1996).  The best evidence of the legislature’s 

intent is the language of the statute, which must be given its plain and ordinary meaning.  People 

v. Fink, 91 Ill. 2d 237, 239 (1982); Illinois Wood Energy Partners, L.P. v. County of Cook, 281 

Ill. App. 3d 841, 850 (1st Dist. 1995); Bridewell v. Board of Ed. of Shawnee Community Unit 

School Dist., 2 Ill. App. 3d 684, 689 (5th Dist. 1971).  Words and phrases of statutes are to be 
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construed according to common and approved usage.  Where statutory language is clear it must 

be given effect.  Hadley v. Illinois Department of Corrections, 224 Ill. 2d 365, 371 (2007); GMC 

v. State Motor Vehicle Review Board, 224 Ill. 2d 1, 13 (2007).  No rule of construction 

empowers a court or agency to declare that the legislature did not mean what the plain language 

of the statute says.  Bridgestone/Firestone, Inc. v. Aldridge, 179 Ill. 2d 141, 149 (1997).   

Indeed, a court or agency must ascribe to words used in an unambiguous statute their 

ordinary and commonly accepted meaning, and is not at liberty to restrict or enlarge that 

plain meaning.  Henrich v. Libertyville High School, 186 Ill. 2d 381, 391 (1998).  It may not read 

into the language exceptions, limitations, or conditions not expressed by the legislature.  

Lawrence v. Regent Realty Group, 197 Ill. 2d 1, 10-12 (2001).  That is especially true where the 

“interpretation” would have the effect of altering an express choice the General Assembly made 

in the language it did enact.  Austin Bank of Chicago v. Village of Barrington Hills, 396 Ill. App. 

3d 1, 9 (1st Dist. 2009), citing Detention of Lieberman, 201 Ill. 2d 300, 312 (2002).  Likewise, 

that language that the General Assembly did use should be given a reasonable meaning and 

finding language it used to be surplus is disfavored.  Hirschfield v. Barrett, 40 Ill. 2d 224, 230 

(1968); see People v. O’Brien, 197 Ill. 2d 88, 95 (2001).   

Section 16-125(e) in plain, unambiguous language defines the specific circumstances 

under which extraordinary statutory liability may apply.  It states:   

In the event that more than either (i) 30,000 (or some other number, but only 
as provided by statute) of the total customers or (ii) 0.8% (or some other 
percentage, but only as provided by statute) of the total customers, whichever 
is less, of an electric utility are subjected to a continuous power interruption 
of 4 hours or more that results in the transmission of power at less than 50% 
of the standard voltage, or that results in the total loss of power transmission, 
the utility shall be responsible for compensating customers affected by that 
interruption for 4 hours or more for all actual damages, which shall not 
include consequential damages, suffered as a result of the power interruption.   

220 ILCS 5/16-125(e)  (emphasis added).     
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A triggering interruption must be a single interruption of service – a single break in the 

transmission of power to customers.  Both the noun “interruption” and the article “a” in the 

operative phrase “a continuous power interruption of 4 hours or more” are singular.3  The end of 

that same sentence provides that (if liability is not waived) claims under Section 16-125(e) are 

available to those “affected by that interruption” and extend to certain damages suffered as a 

result of “the power interruption.”  Section 16-125(e) does not refer to multiple interruptions.   

The singular use of the word “interruption” is also consistent with the General 

Assembly’s use of this term in Section 16-125 as a whole.  In construing statutes, language used 

by the General Assembly may also be read in the context of the entire statute of which it forms 

an integral part.  Krautsack v. Anderson, 223 Ill. 2d 541, 552-53 (2006); Fink, 91 Ill. 2d at 239; 

Illinois Wood Energy, 281 Ill. App. 3d at 850; McHenry County v. Duenser, 49 Ill. App. 3d 125, 

129 (2nd Dist. 1977).  For example, the singular word “interruption” appears in Section 16-125(j), 

which defines various record keeping requirements.  See, e.g., 220 ILCS 5/16-125(j).  Once 

again, the General Assembly chose to use the word “interruption” in its singular form and uses it 

to refer to a single break in service.   

Likewise, the triggering interruption must be “continuous.”  A continuous event is one 

that is uninterrupted and unbroken4 and “marked by uninterrupted extension in space, time, or 

sequence.”5  Whether viewed individually or collectively, distinct breaks in the flow of power to 

                                                 
3 Nothing in Section 16-125(e) suggests the term “interruption” itself has anything other than its plain and 

ordinary meaning: a stop or break in continuity.  See, e.g., Oxford University Dictionary, http://oxforddictionaries 
.com/definition/American_english/interrupt?region=us&q=interrupt; Merriam-Webster’s Dictionary, http://www. 
merriam-webster.com/dictionary /interruption; Dictionary.com, http://dictionary.reference.com/browse/interrupt; see 
also http://oxforddictionaries.com/definition/american_english/interruption?region=us&q=interruption (making 
clear that an interruption is something that interrupts).  No party or witness contests this.   

4 See, e.g., Oxford University Dictionary, http://oxforddictionaries.com/definition/American_english 
/interrupt?region=us&q=continuous. 

5 Merriam-Webster’s Dictionary, as reported at http://www.merriam-webster.com/dictionary/continuous 
(Aug. 21, 2012).   
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customers that start at different times, end at different times, and affect different locations and 

areas are not continuous in any sense of the word.  Garcia Dir., ComEd Ex. 1.0, 5:105-6:123; 

Garcia Reb., ComEd Ex. 5.0, 5:99-106; Owens Tr., 611:7 – 612:1.   

Even if Commission concluded that the General Assembly intended these terms to have a 

technical meaning, the result would be the same.6  Industry professionals who testified in this 

case understood these two critical statutory terms in precisely the same way.  For example, an 

interruption is understood throughout the utility industry as (a) a break in the flow of power, (b) 

at a particular place and time, and (c) caused by the failure of particular equipment.7  See, e.g., 

Garcia Reb., ComEd Ex. 5.0, 10:213-25 (testifying based on his extensive industry experience 

that “[in] the industry, an interruption has an identifiable start, and identifiable end when all 

customers are restored and, although it may affect many or few customers, it is caused by a 

common failure of one or more pieces of directly related electric delivery equipment.”)  He 

confirms that “it is not meaningful to call a discrete interruption that, for example occurred in 

Joliet due to a downed tree and a discrete interruption that occurred in Streator hours later due to 

a lightning strike the same interruption.”  Garcia Dir., ComEd Ex. 1.0, 5:117-6:119.   

Navigant Director and engineer Eugene Shlatz, who has worked with utilities and 

regulators around the world for decades, confirms this commonly understood industry definition 

of interruption: 

An interruption is an event on the system that causes customers to lose their 
connection with the integrated grid to which generation is connected and the 
loss of service associated with that event. This is how the term is used by 

                                                 
6 Under Illinois law, technical meanings, however, may be considered if it can be shown that a particular 

technical or trade meaning was intended by the legislature or that using the plain, ordinary meaning would defeat the 
manifest intention of the legislature.  Dept. of Public Works and Bldgs. v. Wishnevsky, 131 Ill.App.2d 702, 704 (3rd 
Dist. 1971), aff’d, 51 Ill.2d 550 (1972).   

7 In the case of a protective disconnection device like a fuse, interruption may refer to the intended 
operation of particular equipment.  Id. 
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engineers, how it is used to measure outage performance statistics established 
by engineering organizations including the IEEE, and as it is understood by 
regulators. …  

Shlatz Reb., ComEd Ex. 9.0, 18:380 – 384.  Thus, the record before the Commission in this case 

demonstrates that the technical, trade usage of the term interruption in the industry is consistent 

with the ordinary and plain meaning of Section 16-125(e) generally. 

B. The 2011 Blizzard Did Not Cause An Interruption Triggering 
Section 16-125(e) 

The law, by its express terms, applies:  (1) to an interruption, (2) that is continuous, 

(3) lasts for a period of four hours or more; and (4) and subjects more than 30,000 of ComEd’s 

customers8 to a loss service for that period.  No single interruption resulting from the 2011 

Blizzard meets these criteria.   

First, the evidence is undisputed that the 2011 Blizzard in question caused hundreds of 

interruptions – not just one.  See, e.g., Maletich Dir. ComEd Ex. 3.0, 7:150; Petition, ¶7.  Indeed, 

after describing the process of computing the number of interruptions for the July 11, 2011 storm 

at issue in ICC Docket No. 11-0588, Staff engineer Greg Rockrohr testified on cross examination 

(Tr. at 281:18-282:9) that the 2011 Blizzard caused hundreds of interruptions: 

Q. Did you do a similar thing in the analysis of the other five storms 
at issue in 11-0588 and the one storm at issue in 11-0662? 

A. Yes, regarding the other storms in 11-0588. and I do not recall on 
11-0662. I think it likely, but I don't think I included that in my 
testimony. 

Q. But if I were to ask you how many interruptions were caused by 
the February blizzard, that is the storm at issue in 11-0662, you 
would describe the same process and you'd end up with a number 
in the thousands? 

A. I would wind up with a number, sorry. I don't know if it's in the 
thousands or hundreds, but it would be some number. 

                                                 
8  In ComEd’s case, 0.8% of its total number of customers is slightly greater than 30,000. 
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 Second, the evidence also undisputedly establishes that these hundreds of 

interruptions were not continuous in either time or location.  They occurred in different and 

widely separated locations, at widely varying times, and were caused by damage to many 

different pieces of unrelated equipment.  Maletich Dir., ComEd Ex. 3.0, 4:87-9:188; Garcia Dir., 

ComEd Ex. 1.0, 5:105-7:148. 

Finally, of the interruptions that did occur, none continuously interrupted power to over 

30,000 of the same customers in the dark for the same four hour period.  Garcia Dir., ComEd Ex. 

1.0, 7:143-8:174; Garcia Reb., ComEd Ex. 5.0, 5:100-102; Maletich Dir., ComEd Ex. 3.0, 5:92-

97; Petition, ¶10.  Under these circumstances, this ends the Section 16-125(e) inquiry. 

C. Section 16-125(e) Does Not Allow Aggregation Of Multiple Interruptions 

The AG and Staff interpret Section 16-125(e) to mean that that customers whose service 

is interrupted by different damage, at different times, and in different places, can be added up 

and attributed to a “continuous power interruption.”  See, e.g., Garcia Reb., ComEd Ex. 5.0, 

6:124-128. 9  This position is at odds with the statute itself, the rules of statutory construction, 

and the evidence in this case.   

At the threshold, the AG and Staff’s interpretation is flatly contrary to the plain language 

of Section 16-125(e).  Their view would require the Commission to combine customers affected 

by multiple different interruptions that are discontinuous in both space and time.  Their 

aggregating approach inserts the word “interruptions” where no such word appears.  They 

silently remove the word “continuous,” and substitute it with a word meaning its exact opposite – 

discontinuous.  Each of these tactics is legal error.  See, e.g., Henrich, 186 Ill. 2d at 391; 

Lawrence, 197 Ill. 2d at 10-12 (2001) (court may not read into the language exceptions not 

                                                 
9 Even if not continuous, Staff appears to be believe that the interruptions must at least be simultaneous 

(Rockrohr Dir., Staff Ex. 1.0, 3:77-81). 
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expressed by the legislature); Hirschfield, 40 Ill. 2d at 230 (finding language General Assembly 

used to be surplus is disfavored). 

Similarly, the AG and Staff’s attempts to distort the careful use and meaning of 

“interruption” and “continuous” in Section 16-125(e) creates inconsistency within the statute 

itself, instead of harmonizing all of its terms as required.  For example, Section 16-125(j) 

requires utilities to track, by individual interruption, “the specific equipment involved in the 

fluctuation or interruption.”  220 ILCS 5/16-125(j)(7).  If “interruption” referred to all of the 

losses of service caused by damage from a common storm as the AG and Staff would claim, 

Section 16-125(j) would become an exercise in futility.  The resulting list would be an 

undifferentiated catalog of all equipment impacted by the storm.  All meaning is drained from 

the statute’s requirement to separate by interruption and identify, “measures taken to remedy the 

cause ….”  220 ILCS 5/16-125(j)(7), (9).  Cf. People v. McCarty, 223 Ill. 2d 109,124, 133-134 

(2006) (a statutory interpretation that create contradictions within a statute is not presumed to 

reflect the General Assembly’s intent).  

Indeed, every engineer who testified in this case on the matter effectively rejects the AG 

and Staff definitions of “interruption” and “continuous.”  For example, as Navigant engineer 

Shlatz explained, interruption “does not refer collectively to all of the interruptions that occur 

during, for example, a storm.  That meaning would not even make sense.  If that is what 

interruption meant, it would not be useful to describe how a system failed or reacted, nor could 

we meaningfully speak about when an interruption started or ended, the causes (and cause codes) 

assigned to interruptions  would become meaningless, and we would have to invent some other 

word to mean what  interruption actually means. Utilities, regulators, and customers all need to 

discuss the individual failures of equipment or operations of protective devices that interrupt 
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service to customers.”  Shlatz Reb., ComEd Ex. 9.0, 18:384-392; cf. Garcia Dir., ComEd Ex. 1.0, 

5:105-6:123. 

Staff engineer Rockrohr similarly acknowledged that customers who lost service during 

storms like the 2011 Blizzard and July 11, 2011 derecho at issue in ICC Docket 11-0588 did not 

lose power because of just one interruption.  Tr. 280:10-282:9.  AG witness Owens admitted that 

losses of service occurring at different places and times are not the same interruption:   

Q. Are you testifying that a loss of power to customers in Rockford 
between 9:00 and 10:00 a.m. caused by lightening [sic] and a loss 
of power to customers in Joliet between 11:00 a.m. and noon are 
the same interruption? 

A. No, it's not the same interruption. 

Tr. 632:5-10.  As Owens further testified based on his experience in the industry: 

Q. As an engineer, Mr. Owens, would you say it is the same 
interruption when lightning strikes a transformer in Rockford at 
10:00 a.m. as when a tree falls on a power line in Minooka 4 hours 
later? 

A. One causal event is the lightning, that’s one event.  One causal 
event is a tree falling, that is a separate causal event. 

Q And for that reason, you’ve identified two interruptions? 

A I suppose. 

Q In that case? 

A In that case, mm-hmm. 

Q Because of the difference in the causal events as you have just 
described them? 

A Mm-hmm. 

Q Is that a “yes?? 

A Yes, sorry. 

Tr. 611:7- 612:1.  No expert witness could point to a single circumstance where the definitions, 

rules, or reporting requirements of any industry or technical organization, or any regulator (e.g., 
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FERC, NERC, Department of Energy), equates a “continuous power interruption” with the 

hundreds of instances of equipment damage that occur during a storm.  Gannon/Mehrtens Dir., 

ComEd Ex. 2.0, 15:332-16:346.   

D. Aggregating Interruptions Would Render Section 16-125(e) Unconstitutional 
and is Contrary To The Historical Context Of Section 16-125(e) 

The AG and Staff efforts to recast Section 16-125(e) also runs afoul of the basic principle 

that the legislature cannot be presumed to have adopted, or intended to adopt, a statue that is 

unconstitutional.  People v. Warren 173 Ill. 2d 348, 355 (1996); Wiseman v. Elward, 5 Ill. App. 

3d 249, 254-55 (1st Dist. 1972).  Because statutes should be construed where possible to avoid 

putting constitutional rights in doubt, the Commission should reject the AG and Staff’s 

aggregating approach.  Villegas v. Bd. of Fire & Police Commissioners of Village of Downers 

Grove, 167 Ill. 2d 108, 124 (1995); Clark v. Martinez, 543 U.S. 371, 380-81 (2005); Warren 173 

Ill. 2d at 355, citing People v. Bates, 108 2d 182, 188 (1985). 

At the outset, and before any departure from the plain meaning of Section 16-125(e), it is 

important for the Commission to carefully consider the historical context in which that statute 

was adopted.10  As discussed in detail in Section II above, the high profile reliability events 

preceding the passage of the 1997 Restructuring Act had nothing to do with storms.  Instead, the 

events and controversy in the years preceding Section 16-125(e) focused on several large scale 

failures of ComEd’s distribution and transmission equipment.  O’Connor Reb., ComEd Ex. 6.0 

Rev., 6:115 to 8:164.  Failures of equipment at several large substations servicing Chicago left 

tens of thousands of customers with no power in one fell swoop and for extended periods of time 

                                                 
10 For instance, if the Commission finds that Section 16-125(e) is ambiguous, which it is not, the history of 

legislation may be considered.  County of DuPage v. Ill. Labor Relations Bd., 231 Ill. 2d 593, 604 (2008).  If the 
meaning of a statute is unclear from reading its language, the Commission may consider the purpose of the law, 
what it was intended to remedy, and the legislative history.  M.A.K. v. Rush-Presbyterian-St.-Luke’s Medical Center, 
198 Ill. 2d 249, 257 (2001). 



 

 19 

and a fire at ComEd’s Bartlett Transmission Distribution Center in July 1996 affected between 

29,000 and 30,000 customers.  Id. at 7:158-8:164.  Six months later, the General Assembly 

created and passed Section 16-125(e), which set as its threshold the comparable 30,000 customer 

trigger.   

The fact that the General Assembly did not intend Section 16-125(e) to apply to storm 

interruptions in the aggregate is confirmed by other legislative action in the same session.  At the 

time Section 16-125 was enacted, a separate bill, House Bill 43, was pending that would have 

imposed similar liability on a utility if a customer experienced “power interruptions of 4 hours or 

more, cumulatively ….”  House Bill 43 (90th General Assembly) (emphasis added).  That Bill 

would have applied to small distinct interruptions, as well as major ones.  It did not become law.  

O’Connor Reb., ComEd Ex. 6.0 Rev., 9:200-10:211.  These events further support the 

presumption that the General Assembly understood the difference between multiple interruptions 

with different start and end times, and a continuous power interruption.  Id.  Their choice to enact 

legislation addressing the latter, and not the former, must be respected.  That history explains 

why the statute applies to a continuous power interruptions and why there is a 30,000 customer 

trigger.   

It is against this historical backdrop that the General Assembly crafted Section 16-125(e).  

In doing so, the General Assembly recognized and respected several important principles.  First, 

a public utility “is entitled to just compensation and, to have the service, the customers must pay 

for it.”  Board of Public Utility Commissioners v. New York Tel. Co., 271 U.S. 23, 31 (1926).  

The Supreme Court has also held that regulated rates “must give heed to all legitimate expenses 

that will be charges upon income during the term of regulation.”  West Ohio Gas Co. v. Public 

Util. Comm’ of Ohio, 294 U.S. 63, 74 (1935) (emphasis added); see also Citizens Util. Co. v. 
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Illinois Commerce Comm’n, 124 Ill. 2d 195, 200-01 (1988) (recognizing ComEd’s right to 

recover “prudently and reasonably incurred costs” of providing service to the public).  Illinois 

law specifically provides that utilities have a right to delivery services rates set at a level to 

recover those costs in full, 220 ILCS 5/16-108(c), and the General Assembly recently went to 

great lengths to adopt a reconciled formula rate structure designed to ensure that actual costs are 

recovered.  See 220 ILCS 5/16-108.5. 

Second, as noted above, electric utilities are also not generally liable to customers for 

damages resulting from service interruptions or to municipalities affected by those interruptions, 

either under common law or their tariffs.  Sheffler, 2011 IL 110166 at ¶¶33-35, citing Illinois 

Bell Switching Station, 161 Ill. 2d at 242-244.  There are good reasons for this, including that 

dramatically altering that rule would greatly increase utilities’ costs of service, with 

corresponding leaps in rates and costs to customers.  See, e.g., Sheffler, 2011 IL 110166 at ¶ 29, 

citing Adams v. Northern Ill. Gas Co., 211 Ill. 2d 32, 57 (2004). 

Section 16-125(e) is a very narrow and limited exception to how these principles are 

normally reconciled.  It was crafted by the General Assembly to address a highly restricted class 

of problems: a continuous interruption, like the failure of a substation from fire, that could 

single-handedly bring down over 30,000 customers in one fell swoop.  O’Connor Reb., ComEd 

Ex. 6.0 Rev., 6:115-8:164.  On the one hand, it provides that, utilities can be strictly liable for 

actual damages resulting from certain interruptions, at least absent a waiver, and purports to bar 

recovery of the “expenses incurred in complying” through rates.  220 ILCS 5/16-125(e).  On the 

other hand, however, it departs from the general rule both as to utility liability and, potentially, 

cost recovery -- but only for extraordinary interruptions meeting very precise and limited criteria.  

Section 16-125(e) does not generally repeal the common law rule, or invalidate any utility’s 
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exculpatory tariffs.  Nor does it purport to modify, limit, or repeal other assurances that Illinois 

utilities have of a fair opportunity to recover, overall, their reasonable and prudent costs of 

providing delivery services.  

AG and Staff’s present attempt to squeeze expansive strict liability for reoccurring storms 

into the narrow scope of Section 16-125(e) must be rejected.  Unlike the sporadic large-scale 

equipment failures that preceded the creation of 16-125(e), severe storms hit our communities 

repeatedly through the year, every year.  The force, strength, pattern, and duration of each storm 

is unique and unpredictable from one year to the next.  The only common thread is that neither 

ComEd nor any utility can control these storms.  That is why the law in Illinois and throughout 

the country holds that utilities are no position to act as an insurer against general weather 

damage.  The law thereby both respects utilities’ rights to cost recovery and reflects the public 

policy choice that has been made in balancing customers’ rates against reducing the risk of 

interruptions or socializing the costs of interruptions, when they occur.  See Sheffler, 2011 IL 

110166 at ¶29, citing Adams, 211 Ill. 2d at 56-57. 

If this narrow and extraordinary form of liability were applied to damages from recurring 

storms that can readily occur multiple times even in one year, it would not only make earning an 

authorized return impossible, “its effect is to leave ComEd at risk of major financial losses for 

events that no utility is reasonably expected to be able to prevent.”  Garcia Dir., ComEd Ex. 1.0, 

8:171-172.  Proceeding down that avenue benefits no one, least of all customers.  “A central 

regulatory objective is to maintain conditions that attract investment in reliability.  Protecting 

utilities’ fair opportunity to recover all of their reasonable and prudent costs is critical to 

achieving that.”  O’Connor Reb., ComEd Ex. 6.0 Rev., 10:222- 225.   
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Notably, the same General Assembly adopted Section 16-108(c) in the same bill that 

adopted Section 16-125(e).  Section 16-108(c) makes clear that under Illinois law that utilities 

have a right to delivery services rates set at a level to recover those costs in full:   

Charges for delivery services shall be cost based, and shall allow the 
electric utility to recover the costs of providing delivery services through 
its charges to its delivery service customers that use the facilities and 
services associated with such costs.  Such costs shall include the costs of 
owning, operating and maintaining transmission and distribution facilities. 

220 ILCS 5/16-108(c).  It would have been contradictory for the same General Assembly to have 

adopted Section 16-108(c), and in the same breath as legislation that would have left ComEd at 

the mercy of paying staggering unrecoverable losses by reason of events caused by Mother 

Nature, even if ComEd acted prudently and reasonably.  See, e.g., O’Connor Reb., ComEd Ex. 

6.0 Rev., 10:218-11:243; Shlatz Reb., ComEd Ex. 9.0, 3:57-59.   

IV. IF SECTION 16-125(E) APPLIES TO INTERRUPTIONS CAUSED BY 
THE 2011 BLIZARD, COMED HAS DEMONSTRATED THAT A 
WAIVER SHOULD BE GRANTED 

In the alternative, even if the Commission believes that Section 16-125(e) is applicable to 

the 2011 Blizzard, any liability should be waived because these interruptions were caused by 

“unpreventable damage due to weather events ….”  220 ILCS 5/16-125(e).  There can be no 

reasonable dispute about the severity of and damage caused by this devastating storm.  The 

blizzard subjected large expanses of ComEd’s service territory to extreme winds, lightning 

strikes, record snowfall of up to 24 inches, and snow drifts averaging 2 to 5 feet, with some drifts 

as high as 10 feet.  Piazza Dir., ComEd Ex. 4.0, 2:43-3:47.  The 2011 Blizzard was deemed “one 

of the most powerful winter storms in history” by the National Oceanic and Atmospheric 

Administration.  Petition, App. B, p. 1.  The historic snowfall, combined with high winds, led 
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other local areas to declare states of emergency and shut down roads throughout northern 

Illinois, including rendering Chicago’s Lake Shore Drive impassable.  

 

Shlatz Reb., ComEd Ex. 9.0, 10:211.  If the devastation and damage caused by this historic storm 

is not grounds for a weather waiver under the terms of Section 16-125(e), it begs the critical 
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question of whether the AG would ever recognize that a winter storm justified a waiver.  Simply 

put, this storm is the classic case for which such a waiver is appropriate.       

A. The 2011 Blizzard Caused Unpreventable Damage To 
ComEd’s Facilities  

The undisputed meteorological evidence in this case establishes the extraordinary 

destructive force of this storm.  The extensive damage it caused is equally undeniable.  ComEd 

witness Thomas Piazza, the only meteorologist testifying in this case, described the 2011 

Blizzard in detail.  His unrebutted testimony established:  (1) the duration of the storm; (2) the 

areas of ComEd’s territory that were impacted; and (3) the nature of the storm’s impact, 

including the wind speeds throughout ComEd’s service territory, snowfall totals, the prevalence 

of cloud to ground lightning strikes and other characteristics of the storm.  Piazza Dir., ComEd 

Ex. 4.0, 2:40-3:64; ComEd Ex. 4.02.  Far from rebutting Piazza’s testimony, AG witness Owens 

testified on cross examination that he could not independently address or assess the attributes of 

the storm.  Owens, Tr. 584:1-14. 

Neither ComEd, nor anyone else, has the ability to control these extreme weather 

conditions.  ComEd cannot direct how fast and hard the weather conditions will hit ComEd’s 

system, for how long, at what angle, in what precise path, in conjunction with what additional 

heavy debris, and in what pattern.  The variables in any severe storm scenario are infinite.  The 

humbling and obvious truth is that no one can control Mother Nature. 

Like any resident, business, and municipality impacted by the severe storms, ComEd 

emerged from the storm in question to find significant damage.  The damage  to ComEd’s 

system included:  (1) direct wind damage; (2) destruction of equipment from falling trees and 

limbs; (3) broken tree limbs and branches, or vegetation debris, falling on or being blown into 

equipment, thereby causing short circuits and/or leading to protective devices such as fuses, 
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reclosers, and circuit breakers to open;  and (4) damaged overhead facilities including conductors 

and support equipment resulting from continued high winds and gusts causing repeated 

conductor movement that induces failure.  Maletich Dir., ComEd 3.0, 6:118-126. 

In determining whether damage to a utility’s system is unpreventable, it is undisputed 

that that utility is always constrained by its basic obligation to act prudently.  Indeed, a utility can 

recover only prudent and reasonable costs in its rates.  See 220 ILCS 5/9-211, 16-108.5.  Staff 

and its witness Mr. Rockrohr concur that “unpreventable interruptions” are those that could not 

reasonably have been prevented through the use of generally accepted engineering, construction, 

and maintenance practices.  Rockrohr, Tr. 254:21-255:4.  Likewise, AG witness Owens 

acknowledges that a utility cannot gold-plate its system no matter the cost.  As Mr. Owens 

testified, a utility must balance the benefits of deploying new technology or equipment with the 

costs to customers.  Tr. 620:22 – 621:10.     

ComEd established that, at the time the 2011 Blizzard hit, its distribution system as a 

whole was prudently designed and maintained.  For example: 

 Craig Chesley, supervisor of all vegetation management at ComEd.  Mr. Chesley 

testified that at the time of the 2011 Blizzard, ComEd was in compliance with its Commission-

vetted vegetation management program.  Chesley Reb., ComEd Ex. 8.0 Rev., 8:166-68.  ComEd 

trims on four-year cycle along it distribution lines, and also employs mid-cycle trimming where 

warranted.  Id., 3:64-4:84.  This program is generally consistent with national standards, state 

law, and best utility practices.  Specific care was also taken to tailor the program to needs and 

issues unique to the vegetation in ComEd’s territory.  See id., 4:67-71.   

 Emily Kramer, the manager supervising vegetation management on the distribution 

system and the only professional arborist who testified in this case.  Ms. Kramer explained the 
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inherent limitations of any vegetation management program, no matter how compliant with best 

utility practices.  Even with strict adherence to a four-year trimming cycle it is impossible for a 

utility to avoid trees contacting its equipment during severe weather conditions.  Kramer Sur., 

ComEd Ex. 14.0, 12:223-14:274.      

 William Gannon, P.E., ComEd’s Director of Capacity Planning and Reliability 

Programs, and John Mehrtens, one of ComEd’s Regional Operations Directors.  Both ComEd 

engineers testified that ComEd designed, constructed, and maintained its electric distribution 

system as a whole in accordance with good utility practice, applicable standards, and applicable 

national and state rules and regulations.  Gannon/Mehrtens Dir., ComEd Ex. 2.0, 6:113-25; 

Gannon/Mehrtens Reb., ComEd Ex. 7.0, 6:141-9:201. 

 Eugene Shlatz, P.E., Director, Energy, for Navigant Consulting Inc.  Mr. Shlatz  

conducted his own extensive review of ComEd’s system and the damaged facilities.  Unlike the 

AG’s witnesses, Mr. Shlatz looked at and requested whole categories of data, and also undertook 

physical inspections.  Shlatz Reb., ComEd Ex. 9.0, 1:20-26; NCI Report, ComEd Ex. 11.0, at 4-

5.  ComEd did not direct or deny any of his information requests.  NCI Report, ComEd Ex. 11.0, 

at 2-3.  Based on his extensive experience in the industry, Mr. Schaltz concluded that “the 

damage to ComEd’s delivery system that  resulted in the many storm-related interruptions about 

which the dispute in this Docket revolves, are as a whole unpreventable by prudent and 

reasonable utility practices.”  Shlatz Reb., ComEd Ex. 9.0, 3:57-59. 

B. Staff Concurs that the Storm Damage Was Unpreventable 

While it is ComEd’s position that Staff’s interpretation of Section 16-125(e) is incorrect, 

even under Staff’s view, Staff agrees that a waiver of Section 16-125(e) liability is appropriate 

for the 2011 Blizzard because the weather-related interruptions were unpreventable.  Rockrohr 
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Dir., Staff Ex. 1.0, 2:34-41.  Staff engineer Greg Rockrohr appropriately recognizes that, at a 

minimum, storm damage to ComEd system caused by (a) lightning strikes, (b) uprooted trees, (c) 

wind, and (d) ice are all unpreventable.  Id. at 12:261-262.  He correctly calculates that, when 

customers suffering interruptions as a result of such damages are removed from the total, the 

Section 16-125(e) standard could not be met even if it were improperly read to permit 

aggregation of customers affected by entirely different interruptions.  Rockrohr, Tr. 253:2-21. 

C. The AG Presents An Incorrect, Inadequately Developed, and Biased View of 
ComEd’s System That Has Nothing To Do With The Storm Interruptions. 

The AG offers no evidence that any of the interruptions that actually occurred during the 

2011 Blizzard was preventable.  AG witness Owens admitted as much during cross-examination.  

He agreed that he could not link even one particular piece of equipment that he criticizes in his 

testimony to any specific interruption experienced during the 2011 Blizzard. Tr. 575:21-576:17.  

Notably, he testified that has no independent knowledge of the attributes of the 2011 Blizzard. 

Tr. 584:1-14.  And, he never even asked ComEd whether any of the purported “failures” he 

portrays in his testimony relate, in any way, to the 2011 Blizzard interruptions.  Tr. 576:18-20.  

The AG, in short, has presented no evidence tying any of his criticisms to any of the 

interruptions that the AG claims can be lumped together to reach the 30,001+ customer 

threshold.  

Instead, the AG presents a case entirely unrelated to Section 16-125(e).  AG witness 

Owens attempts, but fails, to indict the totality of ComEd’s distribution system based upon a 

biased, inadequate, and flawed evaluation of ComEd’s system.  Mr. Owens purports to have 

evaluated the whole of ComEd’s system after spending a total of approximately 800 minutes 

over 3 days in December 2011.  He reaches this conclusion after visiting 12 hand-picked 

municipalities from the more than 400 municipalities in ComEd’s service territory (excluding the 
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City of Chicago).  Tr. 558:22-563:4.  During his 800-minute review, which included his travel 

time between the 12 municipalities, he claims to have visually “inspected,” among other things: 

 5,000-7,000 poles 

 1,000-1,500 lightning arrestors 

 1,000-1,500 primary transformers 

 150-200 pad-mounted primary transformers 

 20-25 occasions where underground switchgear is located 

 200-300 overhead service connections 

 100 feeders (approximately) 

Tr. 569:13-15, 554:6-555:11.  Even if believed, the volume of equipment he claims to have 

inspected still represents no more than a mere fraction of ComEd’s total system facilities.11  

Owens’ sweeping conclusions about ComEd’s system performance and operations for the last 20 

years are based on inadequate data for a system the size and scope of ComEd’s.   

Mr. Owens also neither consulted ComEd about the nature, purpose, or design of the 

equipment he saw, nor sought that information in discovery.  He also made no effort to “inspect” 

those facilities with ComEd personnel, even though he admittedly knows little about the 

specifics of ComEd’s system.  Tr. 555:22-558:21.  His “inspection” was nothing but observation; 

he conducted not a single performance or physical condition test.  Nor did Mr. Owens choose the 

locations where he to briefly “inspect.”  Instead, he relied on counsel from the AG to select the 

specific municipalities to visit, and to escort him on those trips.  Tr. 574:4-10.   

To gather materials to support his opinion, Mr. Owens prepared a document, issued under 

the AG’s name, directing folks in the field on how to take pictures of ComEd equipment that 

                                                 
11 For example, Mr. Owens’ review of 5,000-7,000 wood poles represents approximately 0.25%-0.33% of 

the poles on ComEd’s system, which total approximately 1,400,000. Tr. 555:14-21. 



 

 29 

would suggest or imply the existence of problems.  Tr. 580:12-18; ComEd Cross Ex. 5.  Instead 

of guiding persons supporting the AG on how to collect objective data for a representative 

sampling, his memo essentially instructs them on “how to find and take a picture of a ‘bad’ 

ComEd facility.”  Simply put, Owens wanted to see and comment on, images that appeared to 

suggest problems.  Not surprisingly, that is what he claimed to have found.  

Mr. Owen’s particular conclusions are equally erroneous and confused.  While it is 

unnecessary to catalog each such failing at this stage, several examples stand out.  Tellingly, 

Staff witness Rockrohr joins in none of Mr. Owen’s specific conclusions.   

 Vegetation Management.  Mr. Owens criticized ComEd’s Vegetation Management 

Program (e.g., Owens Dir., AG Ex. 1.0, Attach A, 7:10-8:4), but lacks even a basic 

understanding of that program.  He missteps at square one, mistakenly claiming that 

ComEd was on a 5-year trimming cycle.  He then recommends that best practices would 

be for ComEd to have a 3-4 year cycle (id. at 11:15-19).  ComEd does have a 4-year 

cycle.  Chesley Reb., ComEd Ex. 8.0 Rev., 3:64-5:91.  Mr. Owens also criticizes ComEd 

for vegetation he claims to have observed near service drops and secondary lines.  Owens 

Dir., AG Ex. 1.0, Attach A, 14:9-15:6.  He omits that any such vegetation was not a 

material contributor to the storm interruptions.  Shlatz Reb., ComEd Ex. 9.0, 13:260-270.  

He also presents no evidence that his proposals would have reduced vegetation 

interruptions during the 2011 Blizzard.  In fact, the sole utility Mr. Owens identifies as 

having a “proper” vegetation management plan recently lost service to nearly half a 

million customers after a derecho similar to the July 11, 2011 storm that ComEd 

experienced and is at issue in ICC Docket No. 11-0588, largely due to tree and limb 
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contact.  Tr. 590:21-591:22.  Approximately 84,000 customers remained out of power for 

at least two days.  Id. 

 Condition/Age of Wood Poles and Primary Transformers.  Mr. Owens criticizes the 

condition and age of ComEd’s wood poles and primary “can-” style transformers.  His 

conclusion rests on a drive-by viewing of a mere 0.33% of ComEd’s poles.  Tr. 555:14-

21.  The evidence, in contrast, demonstrates that age is not a factor or predictor of when 

poles or transformers fail.  Gannon-Mehrtens Reb., ComEd Ex. 7.0, 36:776-37:801.  In 

fact, wood pole failures rarely occur due to storms, regardless of age.  Id., 32:706-708.  

Of the 1,400,000 poles, there were no pole replacements or repairs or equipment failure 

interruptions where a pole or pole top extension was coded as the equipment at fault 

during the 2011 Blizzard. Id., 38:825-29.  Likewise, distribution transformer failure 

accounted for less than 1% of the interruptions during this storm. Id., 43:934-935.  Mr. 

Owens admitted that not even one pole that he visually inspected, failed during the 2011 

Blizzard.  Nor could he cite to an instance of a failed transformer.  Tr. 580:19-22; 581:21-

582:3. 

 Lightning Arrestor Issues.  ComEd has a lightning protection program that meets or 

exceeds applicable industry standards.  Gannon-Mehrtens Reb., ComEd Ex. 7.0, 25:544-

550, 29:636-653.  Based only on a visual observation of a tiny, non-random fraction of 

ComEd’s facilities, Mr. Owens claims that ComEd has many “blown” arrestors and 

posits that it should use more “static” wire protection in lieu of arrestors.  Owens Dir., 

AG Ex. 1.0 Attach A, 37:7-38:10.  In fact, ComEd maintains and inspects its arrestors 

and installs them in a configuration, and in sufficient proximity, that the presence of an 

arrestor “blown” by lightning does not impair the protection scheme.  Gannon/Mehrtens 
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Tr. 455:21-456:8.  Moreover, ComEd has evaluated the merits of the use of static wire 

versus arrestors.  Static wire systems are not a panacea and pose their own reliability risks 

and benefits.  ComEd’s balance is, for its system, entirely appropriate.  Gannon-Mehrtens 

Reb., ComEd Ex. 7.0, 28:614-622. 

Finally, Mr. Owens unilaterally claims that his proposals either would have reduced the 

number of interruptions experienced during the 2011 Blizzard, or limited the duration of such 

interruptions. Owens Dir., AG Ex. 1.0 Attach A, 48:3-49:12.  His claims are premised on his 

unreliable assessment of ComEd’s actual system.  Mr. Owens also fails to provide even one 

example where his suggested remedies would have, in the real world, eliminated an interruption 

or reduced the duration of an interruption.  “He does not tie those recommendations to the 

equipment that was damaged by and then caused the interruptions or even, in several cases, to 

the prevalent ways in which the storms damaged ComEd’s system.”  Shlatz Sur., ComEd Ex. 

15.0, 2:32-34.   

On the other hand, Mr. Owens proposals certainly would have had at least one effect:  

they would have required ComEd to spend many billions of dollars without regard to whether 

there were any real world benefits, and countervailing costs, to customers.  Shlatz Sur., ComEd 

Ex. 15.0, 15:328-16:344.  Mr. Owens’ approach is far inferior to ComEd’s programmatic 

approach to system investment.  Id., 15:320-16:344.  The $8 billion price tag underscores how 

far removed Mr. Owens is from the practical definition of what is truly “preventable” for a 

utility.  In sum, Mr. Owens’ evaluation lacks support, objectivity, credibility, and substance.  See 

e.g., Shlatz Reb., ComEd Ex. 9.0, 2:33-3:59, 6:126-7:161; Shlatz Sur., ComEd Ex. 15.0, 2:23-

3:48.  It should be wholly disregarded.   
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V. CONCLUSION 

For the reasons stated in the record and herein, the Commission should not find that 

ComEd can be held liable for damages under Section 16-125(e) of the Act because no 

interruption triggering liability under Section 16-125(e) occurred.  In the alternative, ComEd 

seeks a determination that if Section 16-125(e) is deemed to apply, then any potential liability 

should be waived because the storm damage was unpreventable, under Section 16-125(e)(1).   

Little, if anything, about the storm or its destructive force, is in dispute.  The damage it 

caused is exactly the type of weather damage that a utility cannot, through prudent action and 

good utility practice, prevent.  Under these circumstances, any effort to penalize ComEd for the 

interruptions that unfortunately, but unpreventably, resulted from this unpreventable damage are 

unlawful and counterproductive.   

Dated:  August 31, 2012 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:         

One of its attorneys 

Thomas S. O’Neill 
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 S. LaSalle Street, Suite 3300 
Chicago, Illinois  60605 
(312) 394-5400 
thomas.oneill@exeloncorp.com 

Jane Park 
Commonwealth Edison Company 
440 S. LaSalle Street, Suite 3300 
Chicago, IL 60605  
(312) 394-4335 
jane.park@exeloncorp.com 

E. Glenn Rippie 
John E. Rooney 
Carla Scarsella 
Caitlin M. Shields 
ROONEY RIPPIE & RATNASWAMY LLP 
350 W. Hubbard St., Suite 600 
Chicago, Illinois 60654 
(312) 447-2800 
glenn.rippie@r3law.com 
john.rooney@r3law.com 
carla.scarsella@r3law.com 
caitlin.shields@r3law.com 

Attorneys for Commonwealth Edison Company 
 


