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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
COMMONWEALTH EDISON COMPANY : 
       :  Docket No. 11-0588 
Petition to determine the applicability of  : 
Section 16-125(e) liability to events caused :   
by the Summer 2011 storm systems.  : 
 
 

INITIAL BRIEF OF THE  
STAFF OF THE ILLINOIS COMMERCE COMMISSION 

 
 

The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

counsel, and pursuant to Section 200.800 of the Commission’s Rules of Practice, 

83 Ill. Adm. Code 200.800, respectfully submits its Initial Brief in the above-

captioned matter.  

I. Procedural History 
 
 On August 18, 2011, the Commonwealth Edison Company (“ComEd”) 

filed its Petition to Determine the Applicability of Section 16-125(e) Liability to 

Events Caused by the Summer 2011 Storm Systems (Petition). See, generally, 

Petition.  In its Petition, ComEd alleged that its: “service territory experienced at 

least six waves of extraordinarily severe storms[,]” specifically on June 21, 2011; 

June 30-July 1, 2011; July 11, 2011; July 22-23, 2011; and July 27-28, 2011. 

Petition, pp. 2-9.  These storms, alleged ComEd: “caused widespread damage to 

thousands of wires, poles, transformers, and other components of the ComEd 

distribution system[,] … primarily [due to] high winds and literally hundreds of 

thousands of individually destructive cloud-to-ground lightning strikes.” Id., p. 9.  
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 In its Petition, ComEd first asserted that what it described as the: “largest 

continuous single interruption” affected fewer that 30,000 customers, and 

accordingly Section 16-125(e) did not apply at all. Petition, p. 13. ComEd next 

asserted that Section 16-125(e) is intended to apply only to what it describes as: 

“extraordinary system failures that should not normally be expected to occur, and 

not to the type of dispersed damage to discrete equipment and facilities that 

typically accompany severe storm systems.” Petition, p. 17.  

 Finally, and in the alternative, ComEd alleged generally that the damage 

resulting from the various storms was entirely: “unpreventable damage due to 

weather events or conditions” within the meaning of Section 16-125(e)(1) of the 

Illinois Public Utilities Act, 220 ILCS 5/16-125(e)(1), and, therefore, ComEd is 

entitled to a waiver of the requirement established by Section 16-125(e) that 

requires an electric utility to: “compensat[e] customers affected by [an] 

interruption [of] 4 hours or more for all actual damages, which shall not include 

consequential damages, suffered as a result of the power interruption[,]” where 

30,000 or more customers experienced a simultaneous four-hour interruption. 

See, generally, Petition, pp. 18-19. 

 A status hearing was thereafter convened before a duly-appointed 

Administrative Law Judge (ALJ). Tr., October 6, 2011, pp. 1-6.  Several parties, 

including the City of Chicago (Chicago), the Citizens Utility Board (CUB) and the 

Illinois Attorney General (AG) filed petitions to intervene, which were duly 

granted. Tr., October 6, 2011, p. 5. ComEd submitted Direct Testimony and 

exhibits on November 21, 2011. See ComEd Ex. 1.0 through 4.0, and associated 
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exhibits. Staff and the AG submitted their respective Direct Testimony and 

exhibits on January 26, 2012. See ICC Staff Ex. 1.0; AG Ex. 1.0 through 5.0 and 

associated exhibits.  On March 30, 2012, ComEd submitted its Rebuttal 

Testimony and associated exhibits. See ComEd Ex. Nos. 5.0 through 13.0 and 

associated exhibits.  On May 30, 2012, Staff and the AG submitted their 

respective Rebuttal Testimony and exhibits. ICC Staff Ex. 2.01

 On July 10-12, 2012, an evidentiary hearing was conducted in the matter, 

with testimony taken and evidence otherwise adduced. Tr., pp. 14-750.  At the 

conclusion of proceedings, a briefing schedule was set, from which this initial 

brief follows.  

; AG Ex. 6.0 and 

7.0 and associated exhibits.  On June 6, 2012, the AG made a Motion to 

consolidate this, and another proceeding with several consumer complaint 

proceedings, see generally, Motion, which was denied by ALJ Ruling dated June 

28, 2012. See Notice of ALJ Ruling.  In the interim, on June 19, 2012, ComEd 

submitted its Surrebuttal Testimony and exhibits. See ComEd Ex. 17.0 through 

20.0 and associated exhibits. 

II.  Statutory Basis for the Petition 
 
 Section 16-125(e) of the Public Utilities Act provides in relevant part that: 

In the event that more than either (i) 30,000 (or some other number, 
but only as provided by statute) of the total customers or (ii) 0.8% 
(or some other percentage, but only as provided by statute) of the 
total customers, whichever is less, of an electric utility are subjected 
to a continuous power interruption of 4 hours or more that results in 
the transmission of power at less than 50% of the standard voltage, 
or that results in the total loss of power transmission, the utility shall 
be responsible for compensating customers affected by that 

                                                 
1 Staff submitted a Revised ICC Staff Ex. 2.0 on May 31, 2012.  
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interruption for 4 hours or more for all actual damages, which shall 
not include consequential damages, suffered as a result of the 
power interruption. The utility shall also reimburse the affected 
municipality, county, or other unit of local government in which the 
power interruption has taken place for all emergency and 
contingency expenses incurred by the unit of local government as a 
result of the interruption. A waiver of the requirements of this 
subsection may be granted by the Commission in instances in 
which the utility can show that the power interruption was a result of 
any one or more of the following causes: 
 

(1) Unpreventable damage due to weather events or 
conditions[.] 

 
 
… 
Loss of revenue and expenses incurred in complying with this 
subsection may not be recovered from ratepayers. 
 
220 ILCS 5/16-125(e) 
 

 Section 16-125(f) of the Public Utilities Act provides in relevant part that: 
 

Customers with respect to whom a waiver has been granted by the 
Commission pursuant to subparagraphs (1)-(4) of subsections (e) 
and (f) shall not count toward the either (i) 30,000 (or some other 
number, but only as provided by statute) of the total customers or 
(ii) 0.8% (or some other percentage, but only as provided by 
statute) of the total customers required therein. 
 
220 ILCS 5/16-125(f) 
 
Section 16-125(h) of the Public Utilities Act provides in relevant part that: 
 
(h) Remedies provided for under this Section may be sought 
exclusively through the Illinois Commerce Commission as provided 
under Section 10-109 of this Act. Damages awarded under this 
Section for a power interruption shall be limited to actual damages, 
which shall not include consequential damages, and litigation costs. 
A utility's request for a waiver of this Section shall be timely if filed 
no later than 30 days after the date on which a claim is filed with 
the Commission seeking damages or expense reimbursement 
under this Section. No utility shall be liable under this Section while 
a request for waiver is pending. Damage awards may not be paid 
out of utility rate funds. 
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220 ILCS 5/16-125(h) 
 

III. Burden and Standard of Proof 
 
 ComEd bears the burden of proof in this proceeding.  Section 16-125(e) 

specifically states that a waiver of liability will be granted: “in instances in which 

the utility can show that the power interruption was a result of any one or more 

of” the causes enumerated in Section 16-125(e)(1)-(4).” 220 ILCS 5/16-125(e) 

(emphasis added).  

 In any case, even where a statute does not specifically place any burden 

of proof, courts have uniformly imposed on administrative agencies the common-

law rule that the party seeking relief has the burden of proof. Scott v. Dept. of 

Commerce and Community Affairs, 84 Ill. 2d 42, 53 (1981).  

 The term “burden of proof” includes the burden of going forward with the 

evidence, and the burden of persuading the trier of fact. People v. Ziltz, 98 Ill. 2d 

38, 43 (1983).  The burden of persuading the trier of fact does not shift 

throughout the proceeding, but remains with the party seeking relief. Ambrose v. 

Thornton Twp. School Trustees, 274 Ill. App. 3d 676, 680 (1st Dist 1995), app. 

den., 164 Ill. 2d 557 (1995).  It is clear, therefore, that ComEd, as petitioner here, 

bears the burden of proof. 

Section 10-15 of the Illinois Administrative Procedure Act provides that 

“[u]nless otherwise provided by law or stated in the agency's rules, the standard 

of proof in any contested case hearing conducted under this Act by an agency 

shall be the preponderance of the evidence.” 5 ILCS 100/10-15.  The 
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Commission has observed that the Administrative Procedure Act standard is: 

“the appropriate standard in all contested cases” before the Commission. Order 

at 4, Illinois Commerce Commission on its Own Motion: Amendment of 83 Ill. 

Admin. Code Part 200, ICC Docket No. 92-0024 (April 29, 1992).  Accordingly, 

the standard of proof to be applied is the preponderance of the evidence 

standard.   

 

IV. Argument 
 
 The Staff notes that, as an initial matter, neither the Commission nor any 

court has yet interpreted Section 16-125(e) of the Illinois Public Utilities Act.  

First, Staff offers the interpretation of Section 16-125(e) it considers most 

consistent with the plain language of the statute, along with an analysis of 

ComEd’s liability as it will exist in the event that the Staff interpretation is 

accepted.  Second, Staff offers an assessment of what steps the Commission 

should take with respect to apportioning actual damages and municipal 

emergency and contingency expenses in the event that it determines that 

ComEd is liable for any one or all of the storms in question.  Finally, Staff 

addresses the Attorney General’s position.  

A. Staff’s Reading of Section 16-125(e) 
 As a threshold issue, Staff and the Company disagree regarding whether 

Section 16-125(e) applies to the service interruptions caused by the six storm 

events at issue in the current proceeding.  It should be made clear that Staff has, 

without exception, construed and applied Section 16-125(e) exactly the same 
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way in each matter in which ComEd2 sought relief under it, utilizing the same 

approach throughout. See ICC Staff Ex. 1.0, pp. 4-5, 10, 15 (enumerating prior 

dockets in which ComEd has sought such relief and Staff’s methodology for 

determining existence of liability).  Specifically, Staff has always, in determining 

whether more than 30,000 customers have been interrupted for four hours or 

more, counted customers who are simultaneously subjected to a four-hour or 

longer interruption – as opposed to merely counting the number of customers 

interrupted for four hours or more, whether those interruptions are simultaneous 

or not - as the most logical and fairest method to determine the applicability of 

Section 16-125(e) of the Act. ICC Staff Ex. 1.0, p. 10.  It is Staff’s opinion that the 

utility’s liability under Section 16-125(e) does not include claims submitted by 

customers who experienced an interruption that (i) lasted under four hours; (ii) 

lasted four hours or longer but occurred at a time when fewer than 30,001 

customers were experiencing a four hour or longer interruption, or (iii) is covered 

by a Commission waiver.  Id

1. ComEd’s Interpretation Of “Interruption” is Incorrect 

., p. 11. 

In its Petition, ComEd argues that liability under Section 16-125(e) of the 

Act could only apply if an individual outage event caused more than 30,000 of its 

customers to be subjected to a continuous interruption for four or more hours.  

Petition

                                                 
2 No other utility has sought relief under Section 16-125(e) to Staff’s knowledge.  

, pp. 15-16.  Specifically, Company witnesses William J. Gannon and 

John Mehrtens claim that the word “interruption” means “...a discrete event, 

caused by the failure of a piece of equipment or directly connected groups of 

equipment, that causes an interruption of the flow of electric current and affects a 
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discrete set of customers, and has a specific start time and duration to full 

restoration.”3  They conclude that because none of the discrete outages that 

occurred during the Summer 2011 Storm Systems resulted in more than 30,000 

customers experiencing an interruption of four hours or longer, Section 16-125(e) 

of the Act should not apply.4

ComEd’s interpretation is incorrect and leads to an absurd result.  Section 

16-125(f) of the Act states, in relevant part: 

 

 
Customers with respect to whom a waiver has been granted by the 
Commission pursuant to subparagraphs (1)-(4) of subsections (e) 
and (f) shall not count toward the either (i) 30,000 (or some other 
number, but only as provided by statute) of the total customers or 
(ii) 0.8% (or some other percentage, but only as provided by 
statute) of the total customers required therein. 

For the purpose of determining whether to count customers for determining utility 

liability, Section 16-125(f) provides for the exclusion of some customers who 

experienced an interruption lasting 4 or more hours if their interruption was 

caused by one of the following causes5

(1) unpreventable damage due to weather events or conditions;  

: 

(2) customer tampering;  

(3) unpreventable damage due to civil or international unrest or animals; 

or  

(4) damage to utility equipment or other actions by a party other than the 

utility, its employees, agents, or contractors. 

                                                 
3 ComEd Ex. 2.0, p. 19. 
4 ComEd Ex. 1.0, p. 2. 
5 For purposes of this proceeding, only the first is relevant to Staff’s analysis. 
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If the Commission were to accept ComEd’s interpretation of the statute’s 

applicability, whereby all of the customers experiencing a four-hour or longer 

interruption would necessarily have to lose power due to the exact same discrete 

outage event in order for those customers to count toward the liability threshold 

of 30,001 customers, then a Commission waiver could not exclude only some of 

the customers who experience an interruption lasting 4 or more hours, as Section 

16-125(f) contemplates.  ICC Staff Ex. 1.0, p. 14.  This is true since each discrete 

equipment outage would have a single cause, so that all customers affected by 

that discrete outage would either be counted toward the 30,001 threshold, or all 

would be covered by the waiver.  The Commission’s waiver would therefore 

cover all or none of the customers affected.   

The outcome which results from ComEd’s interpretation, where all or none 

of the customers are included in the waiver, would contradict the language in 

Section 16-125(f) of the Act that clearly contemplates excluding only some of the 

customers who are subjected to a continuous interruption lasting 4 or more hours 

based upon the cause of the interruption.  Staff’s interpretation of Section 16-

125(e) of the statute is reasonable and fair, because liability would not exist in 

cases where the utility shows 30,000 or fewer customers were affected by 

preventable interruptions. 

2. Factors to Be Applied in Assessing Whether Outages Were 
Preventable 
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Assuming that more than 30,000 customers6

Facilities   

 have experienced an outage 

of four hours or longer, the next issue is, in this case, whether such outages were 

unpreventable, due to weather events or conditions.  The following factors are to 

be considered in determining whether the outages were preventable. 

The Commission should assess whether the facilities involved with the 

interruptions were appropriately designed, constructed and maintained.  ICC 

Staff Ex. 1.0 at 15.  The ability of electric distribution facilities to withstand 

adverse weather conditions or events is largely a function of the design and 

maintenance of those facilities. Id.  If the damage to the facilities would not have 

occurred if the facilities been appropriately designed, constructed and 

maintained, then that damage cannot be classified as unpreventable. Id.  

Accordingly, the Commission should require ComEd to show that facilities 

involved in outages were appropriately designed, constructed, and maintained. 

Id

Weather   

.  

The Commission should consider if the weather conditions or events in 

question occurred at or near outage locations that exceeded the standards to 

which the utility’s system were appropriately designed, constructed, and 

maintained. ICC Staff Ex. 1.0, p. 15.  If ComEd’s facilities experienced conditions 

or events that exceeded the standards to which the facilities were appropriately 

designed, constructed, and maintained, then damage resulting from such 

                                                 
6 Staff interprets “customers” for purposes of Section 16-125(e) to mean metered accounts. Tr. at 
134-35. 
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conditions or events could be considered unpreventable from an engineering 

perspective. Id. Conversely, if ComEd does not establish that its facilities were 

subjected to weather conditions or events that exceeded appropriate design 

standards, then it has not established that the damage which occurred due to 

those conditions was unpreventable. Id

 Outages   

., p. 16.  

  The Commission should determine whether the particular outages at issue 

were caused by damage resulting from the weather events or conditions that 

exceeded appropriate design standards. ICC Staff Ex. 1.0, p. 16.  From an 

operating perspective, it is neither reasonable nor feasible to expect a utility to be 

able to provide direct and specific evidence regarding the exact cause of each 

interruption. Id.  That is, a utility typically obtains information about damage 

causing an interruption by viewing the damage after it has already occurred. Id.  

While an after-the-fact damage assessment will sometimes allow the utility to 

reasonably assess the cause of the damage (for instance, when an uprooted tree 

is observed on top of downed power lines), it will sometimes be difficult to 

determine the exact cause of the damage from an after-the-fact viewing of the 

facilities (for instance, where a line fuse operates and there is no evidence of 

animal activity or tree limbs in contact with the conductor). Id. At a minimum, 

ComEd should be able to make some showing that the damage causing the 

interruptions was consistent with, and likely caused by, damage from the 

applicable weather events or conditions. Id

 Restoration   

. 



 12 

The Commission should consider whether ComEd’s restoration effort was 

reasonable and did not contribute to the number or length of interruptions.  ICC 

Staff Ex. 1.0, p. 16.  If ComEd could have reasonably restored power in 10 

minutes, but did not restore power for 10 hours and 10 minutes, then 10 hours of 

the interruption duration was preventable. Id

3. The 30,000 Customer Threshold 

., pp. 16-17.  

 More than 30,000 of ComEd’s customers simultaneously experienced an 

interruption that lasted four hours or more during each of the Summer 2011 

Storm Systems. ICC Staff Ex. 1.0, pp. 6-7.  Consequently, Section 16-125(e) of 

the Act applies to each of the six individual weather events that comprise the 

Summer 2011 Storm Systems, and that the Commission consider ComEd’s 

waiver request separately for each storm system. Id., p. 7.  

 The issue then becomes whether the damage that caused the 

simultaneous outages was unpreventable, based upon the assessment criteria 

set forth above, such that the customers subject to those outages would be; 

“[c]ustomers with respect to whom a waiver has been granted[,]” within the 

meaning of Section 16-125(f), and would thus be subtracted from the 30,000 or 

more customers subject to a simultaneous outage for purposes of determining 

liability. 

 ComEd provided adequate evidence that its distribution facilities damaged 

during the Summer 2011 Storm Systems were originally designed and 

constructed to appropriate standards.  ICC Staff Ex. 1.0, p. 17, ComEd Ex. 2.0, 

pp. 4-13.  Further, ComEd provided evidence that its restoration effort was 
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reasonable and did not contribute to the number or length of interruptions.  

ComEd Ex. 3.0, pp. 13-16.  Based upon Staff’s investigation of the storms, and 

upon information provided by ComEd in testimony, ComEd has demonstrated 

that it merits waivers for those customers whose interruptions were caused by 

lightning or uprooted trees, broken tree limbs or which are attributed to 

wind/tornados if wind gusts exceeded 60 miles per hour at the approximate time 

and location of the associated outage.  ICC Staff Ex. 2.0R, p. 2. 

If the Commission were to apply this measured approach and criteria to 

the six storm systems at issue in this proceeding, the number of customers who 

simultaneously experienced an interruption of four hours or more falls below

4. July 11, 2011 Storm Event 

 the 

30,000 threshold for the June 8, 2011, June 21, 2011, June 30, 2011, July 22, 

2011 and July 27, 2011 storm systems.  ICC Staff Ex. 1.0, Attachment A, ICC 

Staff Ex. 2.0R, p. 6.  The customer count for the July 11, 2011 storm event, 

however, remains above this “trigger value.”  

ComEd’s storm outage data demonstrates that the maximum number of 

customers simultaneously experiencing an interruption during any four-hour 

period as a result of the July 11, 2011 storm event was 483,816.  ICC Staff Ex. 

1.0, Attachment A.  More than 30,000 customers simultaneously experienced an 

interruption lasting at least four hours during each of the four-hour periods ending 

on July 11, 2011, from 11:31 a.m. to 11:00 p.m. on July 14; on July 14 during 

each of the four-hour periods ending 11:39 p.m. to 11:43 p.m.; on July 14 during 

each of the four-hour periods ending 11:50 to 11:51 p.m.; on July 15 during the 
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four-hour period ending 12:01 a.m.; on July 15 during each of the four-hour 

periods ending 12:04 to 12:08 a.m.; and on July 15 during each of the four-hour 

periods ending 12:23 a.m. to 8:05 a.m. ICC Staff Ex. 1.0, pp. 25-26.   Staff’s 

analysis of ComEd’s data eliminated customers from this total when ComEd 

showed that interruptions were caused by lightning and uprooted trees.  Id

 Based on the totality of evidence provided by ComEd, the Commission 

should find that Section 16-125(e) applies to all six Summer 2011 Storm 

Systems, and grant ComEd a waiver as to customers whose interruptions were 

caused by unpreventable damage due to weather events or conditions, 

specifically interruptions associated with outages caused by lightning, uprooted 

trees, broken tree limbs, and/or wind/tornado when winds exceeded 60 miles per 

hour.  The Commission should further find that ComEd’s evidence does not 

.  After 

ComEd provided additional information in rebuttal testimony, Staff’s analysis of 

that information eliminated additional customers whose interruption was caused 

by broken tree limbs and/or attributed to wind/tornados when winds exceeded 60 

miles per hour, bringing the total number of affected customers to 82,449.  ICC 

Staff Ex. 2.0R, p. 8.  Information provided in ComEd’s surrebuttal testimony 

demonstrated that additional outages were attributed to damage from wind 

speeds exceeding 60 miles per hour, reduced this number to 51,767.  Tr., July 

11, 2012, p. 240.  That number is still above the 30,001 “trigger value” for liability, 

and ComEd has not yet proved that a waiver can be granted that would eliminate 

ComEd’s potential liability for damages under Section 16-125(e) of the Act for the 

storm event of July 11, 2011. 
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demonstrate that it is not potentially liable for actual damages, not including 

consequential damages, suffered as a result of power interruption, for 51,767 

customers simultaneously experiencing an interruption of four hours or more as a 

result of the July 11, 2011 storms.  In that respect, there is the potential that 

ComEd may also be required to reimburse affected municipality, county, or other 

units of local government in which the power interruption has taken place for all 

emergency and contingency expenses incurred by the unit of local government 

as a result of this interruption. 

B. Apportionment of Actual Damages 

Section 16-125(h) provides that the exclusive procedural vehicle for remedies 

under 16-125(e) is to file a complaint with the Commission pursuant to Section 

10-109 of the PUA.7

                                                 
7 It should also be noted that the Commission lacks statutory authority to entertain class action 
claims; therefore, any action pursuant to Sections 16-125 and 10-109 would have to be filed as 
an individual claim.  See 83 Ill. Adm. Code 200.95. 

  220 ILCS 5/16-125(h); Sheffler v. Commonwealth Edison 

Co., 2011 IL 110166, *319, 955 N.E.2d 1110, 1130 (2011) (“Here, the meaning of 

section 16-125 could not be more clear.  Subsection (h) provides that any 

remedies sought under section 16-125 are to be brought exclusively through the 

Commission.”).  Any damages are limited to actual damages, and do not include 

consequential damages or litigation costs.  220 ILCS 5/16-125(h).   Section 10-

109 in turn grants the Commission the discretion to determine the methods for 

establishing damages, providing in pertinent part that, “[t]he Commission shall 

have power to receive complaints regarding loss or damage occasioned by a 
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public utility, and to make inquiry as to the methods of adjusting such claims.”  

220 ILCS 5/10-109.   

While Section 10-109 grants the Commission the discretion to determine the 

methods of adjusting claims for damages, it provides no direction as to those 

methods.  Nor has Staff’s research uncovered any decisions addressing Section 

10-109 in that context.  Therefore, a discussion of the principles underlying 

damages may provide some guidance to the Commission in this regard. 

A party seeking to recover damages must prove the right to recover damages 

by a preponderance of the evidence.  Gill v. Foster, 157 Ill.2d 304, 312-13, 626 

N.E.2d 190, 194 (1994); Alover Distributors, Inc. v. Kroger Co., 513 F.2d 1137, 

1141 (7th Cir. 1975).  The evidence must establish the cause of injury, and may 

not be based on mere speculation.  Foster, 157 Ill.2d at 312-13, 626 N.E.2d at 

194; Hutchings v. Sternberg, 124 Ill.App.3d 433, 438, 464 N.E.2d 651, 655 (5th 

Dist. 1984).  The damages sought to be recovered must be shown with 

reasonable certainty as to their nature and extent such that a court or jury may 

determine the actual loss, although the amount awarded does not have to be 

proved with mathematical certainty.  La Grange Metal Products v. Pettibone 

Mulliken Corp., 106 Ill.App.3d 1046, 1054, 436 N.E.2d 645, 651 (1st Dist. 1982); 

Ransom v. A.B. Dick Co., 289 Ill.App.3d 663, 674, 682 N.E.2d 314, 323 (1st Dist. 

1997).  However, where damages are susceptible to proof in dollars and cents, 

direct and tangible proof must be made showing the exact amount thereof.  

Sheetz v. Morgan, 98 Ill.App.3d 794, 801, 424 N.E.2d 867, 872 (2d Dist. 1981); 
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Ralph v. Karr Mfg. Co., 20 Ill.App.3d 450, 458, 314 N.E.2d 219, 225 (1st Dist. 

1974). 

In Gill v. Foster, the plaintiff appealed the appellate court’s finding affirming 

the trial court’s decision to exclude evidence pertaining to damages in a surgical 

malpractice action.  Foster, 157 Ill.2d at 311-13, 626 N.E.2d at 193-94.  At trial, 

the plaintiff had attempted to introduce two medical bills and related testimony as 

proof of damages.  Id. at 311-12, 626 N.E.2d at 193-94.  The evidence was 

excluded because the plaintiff provided no basis for determining which costs 

included therein were attributable to the defendant’s negligence, as opposed to 

costs that would have been incurred regardless of the defendant’s negligence.  

Id. at 311, 626 N.E.2d at 193-94.  The Illinois Supreme Court affirmed, 

emphasizing that it was the plaintiff’s burden to establish a reasonable basis for 

computing damages, and that neither the bills nor the offered testimony satisfied 

this burden.  Id. at 312-13, 626 N.E.2d at 194.  The Court further noted that the 

voluminous bills could have confused or misled the jury as to the extent of the 

damages caused by the defendant’s alleged negligence, and that the offered 

testimony could not have aided in the reasonable apportionment of damages as 

it would not have addressed the basis for the charges.  Id. at 313, 626 N.E.2d at 

194. 

Similarly, in Sheetz v. Morgan, the defendant estate appealed the trial court’s 

award of $97,650 in damages to the plaintiff for breach of contract due to a 

deceased attorney’s failure to file financing statements necessary to secure a 

fixture and equipment lease, resulting in the plaintiff’s loss of all equipment under 
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the lease.  Morgan, 98 Ill.App.3d at 801, 424 N.E.2d at 872.  The evidence for 

the award of damages consisted solely of testimony by the client and the client’s 

attorney regarding the executory lease.  Id. at 802, 424 N.E.2d at 873.  The 

appellate court reversed, finding that the evidence introduced was too remote, 

speculative and uncertain to support the award of damages.  Id. at 801, 424 

N.E.2d at 872.  The appellate court noted the plaintiff had the responsibility of 

proving damages to a reasonable degree of certainty, and that where damages 

were susceptible to proof in dollars and cents, direct and tangible proof was 

required.  Id. at 801, 424 N.E.2d at 872.  The court found that the measure of 

damages, the market value of the property at the time of loss, could be directly 

demonstrated by expert appraisal testimony, and that the testimony of the 

plaintiff and the plaintiff’s attorney was clearly speculative and uncertain in 

comparison.  Id. at 801-802, 424 N.E.2d at 872-73.       

The above discussion supports the following conclusions.  First, if ComEd’s 

waiver request is rejected in the instant proceeding, ComEd’s liability for 

damages or other expenses is not automatic.  Rather, any party seeking 

recovery for damages or costs must pursue an individual action with the 

Commission under Section 10-109 of the Act.  Second, in any such action, like 

the plaintiff in Foster, the party seeking damages or recovery of costs would be 

required to establish a causal connection between the events in question and 

those damages or costs, i.e. that they were the result of a preventable outage or 

interruption.  Third, as in Foster and Morgan, damages or costs would need to be 

shown by a preponderance of the evidence, and that evidence would need to 
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provide a reasonable basis for determining the nature and extent of any 

damages or costs.  Moreover, as in Morgan, where actual amounts of damages 

or costs can be proven by direct and tangible evidence, such evidence would 

have to be provided.  Finally, any damages awarded would be limited to actual 

damages, and would not include consequential damages or litigation costs.  

C.  Attorney General   

Evidence presented by the Attorney General addresses the state of repair or 

maintenance of the ComEd distribution system.8

V. Conclusion 

  Staff’s position, as mentioned 

above, is that this proceeding requires a detailed examination of ComEd 

evidence regarding specific customer outages.  Staff has not addressed the 

Attorney General’s evidence since it does not specifically focus on the actual 

customer outages for which ComEd seeks a Commission waiver.  

 
WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

 

Respectfully submitted, 

      ____________________________ 

      Nicole T. Luckey 
      John L. Sagone 
      Matthew L. Harvey 
 
      Illinois Commerce Commission 
      Office of General Counsel 
 
                                                 
8 AG Ex. 1.0 through 7.0 and associated exhibits. 
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      160 North LaSalle Street 
      Suite C-800 
      Chicago, Illinois 60601 
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      527 E. Capitol Avenue 
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      Counsel for the Staff of the  
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