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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

COMMONWEALTH EDISON COMPANY ) 

       ) 

Petition to determine the applicability of Section ) Docket No. 11-0588 

16-125(e) liability to events caused by the  ) 

Summer 2011 storm systems.    ) 

 

 

INITIAL BRIEF OF THE CITY OF CHICAGO 

AND THE CITIZENS UTILITY BOARD 

 

 Now come the City of Chicago, by Stephen Patton, Corporation Counsel, (“City”), and 

the Citizens Utility Board (“CUB”), by and through its attorneys, to file this Initial Brief, 

pursuant to the schedule adopted by the Administrative Law Judge in the above-captioned 

proceeding.  This proceeding was initiated by Commonwealth Edison Company (“ComEd” or 

the “Company”) asking for a finding that the utility is not liable under Section 16-125(e) of the 

Public Utilities Act (“Act”) for damages resulting from interruptions that occurred when six 

separate storm systems affected its electric distribution system during June and July of 2011 

(“Summer 2011 Storm Systems”) because either: (i) Section 16-125(e) does not apply; or (ii) any 

liability should be waived because the interruptions were caused by unpreventable damage due 

to weather events or conditions.  For reasons detailed below, the Illinois Commerce Commission 

(the “Commission”) should determine that Section 16-125(e) does apply to each of the storms in 

ComEd’s petition.   
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I. INTRODUCTION 

 This case concerns a petition filed by ComEd asking that the Commission find that the 

utility bears no liability pursuant to section 16-125(e) of the Act for customer outages that 

occurred during a series of storms in Summer 2011.  ComEd Ex. 1.0 at 2:40-41.  The six storms 

that are the subject of ComEd’s petition occurred on June 8-9, 2011; June 21, 2011; June 30-July 

1, 2011; July 11, 2011; July 22-23, 2011; and July 27-28, 2011 (the storms are referred to 

collectively as the “Summer 2011 Storms”).  Id. at 1:11-13.  At the crux of this case is the 

interpretation of Section 16-125(e).  ComEd claims, first, that the statute should not apply, and 

second, that even if Section 16-125(e) does apply, a waiver should be granted for each storm.  

ComEd Ex. 1.0 at 2:23-38, 2-3:44-48.   

 Neither the City nor CUB presented a witness in this proceeding, and therefore will not 

include a discussion or analysis of the technical evaluation of whether a waiver is appropriate.  

However, CUB-City will address the legal interpretation of 16-125(e), and demonstrate that this 

provision unequivocally applies to each of the Summer 2011 Storms.  It is City-CUB’s 

understanding that this is essentially a case of first impression for the Commission because it is 

the first time the Commission will be making the determinations as to the applicability of Section 

16-125(e).  See Staff Ex. 1.0 at 3-5:61-92.  Section 16-125(e) states: 

(e) In the event that more than either (i) 30,000 (or some other 

number, but only as provided by statute) of the total customers or 

(ii) 0.8% (or some other percentage, but only as provided by 

statute) of the total customers, whichever is less, of an electric 

utility are subjected to a continuous power interruption of 4 hours 

or more that results in the transmission of power at less than 50% 

of the standard voltage, or that results in the total loss of power 

transmission, the utility shall be responsible for compensating 

customers affected by that interruption for 4 hours or more for all 

actual damages, which shall not include consequential damages, 
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suffered as a result of the power interruption. The utility shall also 

reimburse the affected municipality, county, or other unit of local 

government in which the power interruption has taken place for all 

emergency and contingency expenses incurred by the unit of local 

government as a result of the interruption. A waiver of the 

requirements of this subsection may be granted by the Commission 

in instances in which the utility can show that the power 

interruption was a result of any one or more of the following 

causes: 

(1) Unpreventable damage due to weather events or 

(2) Customer tampering 

(3) Unpreventable damage due to civil or international unrest or 

animals 

(4) Damage to utility equipment or other actions by a party other 

than the utility, its employees, agents, or contractors 

 

Loss of revenue and expenses incurred in complying with this subsection may not 

be recovered from ratepayers. 

 

220 ILCS 5/16-125(e).   

 ComEd maintains that Section 16-125(e) of the Act does not apply to the Summer 2011 

Storms because the power outages during each storm consisted of thousands of disaggregated, 

unconnected interruptions and are not one “interruption,” as the statute requires.  ComEd Ex. 5.0 

at 5:93-102.  City-CUB, the Staff of the Illinois Commerce Commission (“Staff”) and the 

Attorney General (the “AG”) all agree that Section 16-125(e) of the Act unequivocally applies to 

the Summer 2011 Storms, and that ComEd’s definition of “interruption” would require an absurd 

and untenable reading of the Act and render this provision meaningless in contravention of 

Illinois law.   
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II. ARGUMENT 

A. SECTION 16-125(E) IS APPLICABLE TO THE STORMS THAT ARE THE SUBJECT OF 

THIS PROCEEDING. 

 

As a threshold matter, the Commission must determine whether 16-125(e) applies to the 

Summer 2011 Storms.  In making that determination, the Commission must decide if more than 

30,000 customers experienced a continuous power outage of more than four hours during any of 

the six storms that occurred during June and July, 2011.  The only rational interpretation of 

Section 16-125(e) and the record in this case shows that the 30,000 customer threshold was met 

for each of the six storms.   

In its testimony, ComEd offered a faulty interpretation of Section 16-125(e).  ComEd 

witness Michael Guerra asserted that Section 16-125(e) does not apply because “there was no 

continuous power interruption on ComEd’s system during those times that caused 30,000 or 

more customers to lose service.”  ComEd Ex. 1.0 at 2:42-44.  Mr. Guerra’s opinion is predicated 

on what he claimed is the utility industry’s definition of an “interruption.”  According to Mr. 

Guerra, an “interruption” “means a discrete event, caused by the failure of a piece of equipment 

or directly connected groups of equipment, that affect a discrete set of customers, and has a 

specific start time and duration to full restoration.”  Id. at 7:157-159.  Mr. Guerra went on to 

explain, in essence, that the outages that occurred during the Summer 2011 Storms were a large 

series of independent interruptions that are unrelated, that have different start and end times, are 

caused by different factors, and are the result of the failure of different pieces of equipment.  Id. 

at 9:185-204.  Because none of these individual outages – as defined by ComEd – meet the 

30,000 customer threshold, Mr. Guerra concluded that section 16-125(e) does not apply to the 

Summer 2011 Storms).  Id. at 5: 95-97.   
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Staff witness Greg Rockrohr provided an excellent analysis of section 16-125(e), 

showing that ComEd’s interpretation is not tenable.  Staff Ex. 1.0 at 12-14:246-300.  Mr. 

Rockrohr pointed out that the Commission includes a definition of interruption in its Part 411 – 

Electric Reliability rule.  Mr. Rockrohr explained that the definition of “interruption” in the 

Commission’s rule is similar to the definition Mr. Guerra advocated in his testimony.  Id. at 

12:250-251, citing, 83 Ill. Admin. Code §411.20.  Like ComEd’s definition, the definition in 

section 411.20 refers to “failure or operation of a single component, or the simultaneous failure 

or operation of physically and directly connected components” of an electric utility’s 

transmission or distribution system.  83 Ill. Admin. Code §411.20.  Importantly, Mr. Rockrohr 

noted that the Commission’s definition in section 411.20 explicitly states that it does not apply to 

sections 411.210 and 411.220 of the Reliability Rule.  Staff Ex. 1.0 at 12:251-253.  Sections 

411.210 and 411.220 relate directly to the Commission’s implementation of section 16-125(e) of 

the Act.  83 Ill. Admin. Code §§411.210, 411.220.  Thus, as Mr. Rockrohr pointed out, the 

Commission obviously meant that its definition for the purposes of implementing Section 16-

125(e) is different than the Commission’s definition of “interruption” for the other provisions in 

the Reliability Rule.  Staff Ex. 1.0 at 13:256-265.   

Mr. Rockrohr added that waiver provision in section 16-125(e) also makes ComEd’s 

interpretation nonsensical.  As stated above, section 16-125(e) permits the Commission to grant 

an electric utility a waiver if interruptions were the result of four identified causes.  220 ILCS 

5/16-125(e)(1-4).  Section 16-125(f) of the Act provides that customer interruptions that were 

caused by any of the four enumerated causes, and for which the Commission has granted a 

waiver, “shall not count toward[s]” the 30,000 threshold.  220 ILCS 5/16-125(f).  The only 
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rational interpretation of this provision is that the General Assembly intended that some 

customer outages caused by an interruption can be waived and not counted towards the 30,000 

threshold while other outages caused by the same interruption would count towards the 

threshold.  ComEd’s definition of “interruption” does not allow for such a distinction.   

Mr. Guerra testified that “An interruption that, for example, occurred in Joliet due to a 

downed tree and an interruption that occurred in Streator hours later due to a lightning strike are 

not the same interruption.  They affect different customers.”  ComEd Ex. 1.0 at 9:196-199.  

Under ComEd’s definition of “interruption,” the waiver provisions in section 16-125(e) would 

apply to the two “interruptions” in Mr. Guerra’s example separately.  Thus, either all of the 

customers who suffered an outage because of the downed tree in Joliet would count towards the 

30,000 threshold or none would if a waiver were granted.  The same is true for the customers in 

Streator who suffered an outage due to the lightning strike.  There is no room for parsing 

between outages that count towards the threshold and those who do not.  This is plainly 

inconsistent with Section 16-125(f).   

Finally, Mr. Rockrohr testified that ComEd’s interpretation does not make practical sense 

either.  Mr. Rockrohr stated that “No single outage on individual primary voltage distribution 

circuits could result in an interruption of service to more than 30,000 ComEd customers because 

none of these distribution circuits supply that many customers.”  Staff Ex. 1.0 at 14:297-300.  

Thus, ComEd’s interpretation would render sections 16-125(e) and 16-125(f) meaningless, 

violating a basic tenant of statutory construction.  Chestnut Corp. v. Pestine, Brinati. Gamer, 

Ltd., 281 Ill. App 3d 719, 724 (1
st
 Dist. 1996).   



Page 7 of 9 

 

In Illinois, rules of statutory construction require that, in determining the intent of the 

legislature, “the court considers the plain and ordinary meaning of the statute's language in the 

overall context of its reason and necessity and its stated purpose.”  Lakehead Pipeline Company 

v. Illinois Commerce Comm’n, et al, 296 Ill.App.3d 942 (3rd Dist. 1998), citing  Illinois Bell 

Telephone Co. v. Illinois Commerce Comm'n, 282 Ill.App.3d 672, 676 (1996).  ComEd’s 

interpretation of Section 16-125(e) would render it meaningless in all contexts.  This is clearly an 

absurd result that is not supportable.  Therefore, as described above, the plain meaning of Section 

16-125(e) requires that it be applied to each of the Summer 2011 Storms.   

 

B. The Testimony of ComEd Witness O’Connor Purporting to Provide Insight Into 

the Meaning of the Statute Is Irrelevant and Should Be Disregarded 

  

Dr. Philip R. O’Connor provided testimony regarding his opinion of the “historical 

context” of legislature’s intent in passing Section 16-125(e) of the Act and the legislature’s 

understanding of the meaning of the term “interruption.”  ComEd Ex. 6.0 at 5-10:110-222.  He 

claimed to have knowledge of the legislative intent of this statute because of his “central 

involvement” with the “efforts culminating in the Illinois Electric Service, Customer Choice and 

Rate Relief Act of 1997 and in shaping its outlines and many of its provisions.”  Id. at 6:115-120 

(Dr. O’Connor did not provide details of his professional “involvement”).    

Dr. O’Connor’s statements are not proper testimony.  As the AG argued in its motion 

seeking to strike this testimony, well-established Illinois law makes clear that it is impermissible 

for any one person to provide testimony regarding legislative intent.  See AG Motion to Strike 

the Testimony of ComEd Witness O’Connor; AG Reply to ComEd’s Response to the Motion.  

This includes members of the legislature that enacted a statute, either contemporaneously or 
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retroactive to the passage of the statute.  See United States v. Philadelphia Nat’l Bank, 374 U.S. 

321, 348-49 (1963); United States v. Chicago Bd. of Ed., 588 F. Supp. 132, 233 (N.D. Ill. 1984), 

vacated on other grounds, 744 F.2d 1300 (7th Cir. 1984); Foreman v. Dallas Cnty., 193 F.3d 

314, 322 (5th Cir. 1999); People v. Burdunice, 211 Ill. 2d 264, 270 (2004); Atkins v. Deere & 

Co., 177 Ill. 2d 222, 243-33 (1997); Warren v. Borger, 184 Ill. App. 3d 38, 44-45 (5th Dist. 

1989); State Wholesale Grocers v. A&P Tea Co., 154 F. Supp. 471 (N.D. Ill. 1957), reversed in 

part on other grounds, 258 F.2d 831 (7th Cir. 1958); Exxon Mobil Corp. Allapattah, 545 U.S. 

546 (2005).  The problem with Dr. O’Connor’s testimony is exacerbated because Dr. O’Connor 

was not even a legislator at the time of the statute’s enactment – he was a mere bystander in the 

process.  Thus, Illinois law makes clear that Dr. O’Connor’s testimony is irrelevant and cannot 

be considered in the Commission’s evaluation of the applicability of Section 16-125(e). 

 

III. CONCLUSION 

In sum, ComEd’s interpretation of section 16-125(e) is untenable.  It is clear that Section 

16-125(e) applies to each of the Summer 2011 Storms.  In determining whether a waiver of 

liability should be granted to ComEd, the Commission should consider the type of methodology 

employed by Staff witness Rockrohr and the evidence presented by AG witness Owens. 
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Date:  August 31, 2012 

 

Respectfully Submitted, 

 

_____________________________ 

Ronald D. Jolly 

Senior Counsel 

CITY OF CHICAGO 

30 N. LaSalle St., Ste. 1400 

Chicago, IL  60602 

(312) 744-6929 

ron.jolly@cityofchicago.org 

 

 

______________________________ 

Julie L. Soderna  

Director of Litigation  

CITIZENS UTILITY BOARD 

309 W. Washington, Ste. 800 

Chicago, IL  60606 

(312) 263-4282 x112 

(312) 263-4329 fax 

jsoderna@citizensutilityboard.org 

 

 


