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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

COMMONWEALTH EDISON COMPANY : 
       :  Docket No. 11-0662 
Petition to determine the applicability of  : 
Section 16-125(e) liability to events caused :   
by the February 1, 2011 storm systems.  : 
 

 
INITIAL BRIEF OF THE  

 
STAFF OF THE ILLINOIS COMMERCE COMMISSION 

 

The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

counsel, and pursuant to Section 200.800 of the Commission’s Rules of Practice, 

83 Ill. Adm. Code 200.800, respectfully submits its Initial Brief in the above-

captioned matter.  

 

I. Procedural History 

 
 On September 29, 2011, Commonwealth Edison Company (“ComEd”) 

filed its Petition to Determine the Applicability of Section 16-125(e) Liability to 

Events Caused by the February 1, 2011 Storm Systems (“Petition”). See, 

generally, Petition. In its Petition, ComEd alleged that: “Late in the day on 

January 31, 2011 and into the early morning hours of Tuesday, February 1, 

2011, an upper level system and associated surface low began to move out of 

the southern Plains. At the same time, several different types of winter 

precipitation began to cover portions of the Mississippi Valley. This set the stage 

for what a report from the National Oceanic and Atmospheric Administration 

called “one of the most powerful winter storms in history.” The blizzard, as it 
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passed through Northern Illinois, produced heavy snows, high winds, sub-zero 

wind chills, lightning, and blowing and drifting snow.  With snowfall totaling 20.2 

inches at O’Hare International Airport, it ranked as the third largest snow storm 

on record. Petition, ¶¶2-16, citations omitted. ComEd alleged that this storm 

“caused damage to ComEd distribution facilities primarily due to the snow, high 

straight-line winds, and broken tree limbs and trunks. Snow damaged electrical 

distribution facilities by causing tree branches and limbs to contact lines and 

other energized equipment..” Id., ¶6.  

 In its Petition, ComEd first asserted that what it described as the: “largest 

continuous single interruption” which only lasted 7.47 minutes, affected 3,971 

customers, approximately 13% of the 30,001 customer minimum that an 

interruption must reach to trigger the statute. The largest single continuous 

interruption lasting four hours or more affected 2,219 customers or approximately 

7% of the 30,001 customer minimum that an interruption must reach to trigger 

the statute. Petition, ¶10.  

 Finally, and in the alternative, ComEd alleged generally that the damage 

resulting from the various storms was entirely: “unpreventable damage due to 

weather events or conditions” within the meaning of Section 16-125(e)(1) of the 

Illinois Public Utilities Act (“Act”), 220 ILCS 5/16-125(e)(1), and therefore ComEd 

is entitled to a waiver of the requirement established by Section 16-125(e) that 

requires an electric utility to: “compensat[e] customers affected by [an] 

interruption [of] 4 hours or more for all actual damages, which shall not include 

consequential damages, suffered as a result of the power interruption[,]” where 
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30,000 or more customers experienced a simultaneous four-hour interruption. 

See, generally, Petition, ¶¶24-25. 

 A status hearing was thereafter convened before a duly-appointed 

Administrative Law Judge (“ALJ”). Tr., Nov. 16, 2011, at 1-6. The City of Chicago 

(“City”), the Citizens Utility Board (“CUB”) and the Office of Illinois Attorney 

General (“AG”) filed petitions to intervene.  ComEd submitted Direct Testimony 

and exhibits on January 3, 2012.  Staff and the AG submitted their respective 

Direct Testimony and exhibits on February 14, 2012.  On April 13, 2012, ComEd 

submitted its Rebuttal Testimony and associated exhibits.  On May 30, 2012, AG 

filed its Rebuttal Testimony and exhibits, and on June 19, 2012, ComEd filed its 

Surrebuttal Testimony.  

 On July 10-12, 2012, an evidentiary hearing was conducted in the matter, 

with testimony taken and evidence otherwise adduced.  Tr., July 10-12, 2012.  At 

the conclusion of proceedings a briefing schedule was set, from which this initial 

brief follows.  

II.  Statutory Basis for the Petition 

 
 Section 16-125(e) of the Act provides in relevant part that: 

In the event that more than either (i) 30,000 (or some other number, 
but only as provided by statute) of the total customers or (ii) 0.8% 
(or some other percentage, but only as provided by statute) of the 
total customers, whichever is less, of an electric utility are subjected 
to a continuous power interruption of 4 hours or more that results in 
the transmission of power at less than 50% of the standard voltage, 
or that results in the total loss of power transmission, the utility shall 
be responsible for compensating customers affected by that 
interruption for 4 hours or more for all actual damages, which shall 
not include consequential damages, suffered as a result of the 
power interruption. The utility shall also reimburse the affected 
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municipality, county, or other unit of local government in which the 
power interruption has taken place for all emergency and 
contingency expenses incurred by the unit of local government as a 
result of the interruption. A waiver of the requirements of this 
subsection may be granted by the Commission in instances in 
which the utility can show that the power interruption was a result of 
any one or more of the following causes: 
 

(1) Unpreventable damage due to weather events or 
conditions[.] 

 
… 

Loss of revenue and expenses incurred in complying with this 
subsection may not be recovered from ratepayers.  220 ILCS 5/16-
125(e). 
 

 Section 16-125(f) of the Public Utilities Act provides in relevant part that: 
 

Customers with respect to whom a waiver has been granted by the 
Commission pursuant to subparagraphs (1)-(4) of subsections (e) 
and (f) shall not count toward the either (i) 30,000 (or some other 
number, but only as provided by statute) of the total customers or 
(ii) 0.8% (or some other percentage, but only as provided by 
statute) of the total customers required therein.  220 ILCS 5/16-
125(f). 

 

III. Burden and Standard of Proof 

 
 ComEd bears the burden of proof in this proceeding. Section 16-125(e) 

specifically states that a waiver of liability will be granted: “in instances in which 

the utility can show that the power interruption was a result of any one or more 

of” the causes enumerated in Section 16-125(e)(1)-(4). 220 ILCS 5/16-125(e) 

(emphasis added).  

 In any case, even where a statute does not specifically place any burden 

of proof, courts have uniformly imposed on administrative agencies the common-

law rule that the party seeking relief has the burden of proof.  Scott v. Dept. of 
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Commerce and Community Affairs, 84 Ill. 2d 42, 53; 416 N.E.2d 1082, 1088; 

1981 Ill. Lexis 229 at 14; 48 Ill. Dec. 560 (1981).  

 The term “burden of proof” includes the burden of going forward with the 

evidence, and the burden of persuading the trier of fact.  People v. Ziltz, 98 Ill. 2d 

38, 43; 455 N.E.2d 70, 72; 1983 Ill. Lexis 453 at 6; 74 Ill. Dec. 40 (1983).  The 

burden of persuading the trier of fact does not shift throughout the proceeding, 

but remains with the party seeking relief.  Ambrose v. Thornton Twp. School 

Trustees, 274 Ill. App. 3d 676, 680; 654 N.E.2d 545, 548; 1995 Ill. App. Lexis 614 

at 7-8; 211 Ill. Dec. 83 (1st Dist 1995), app. den., 164 Ill. 2d 557 (1995).  It is 

clear, therefore, that ComEd, as petitioner here, bears the burden of proof. 

Section 10-15 of the Illinois Administrative Procedure Act (“APA”) provides 

that “[u]nless otherwise provided by law or stated in the agency's rules, the 

standard of proof in any contested case hearing conducted under the APA by an 

agency shall be the preponderance of the evidence.”  5 ILCS 100/10-15. The 

Commission has observed that the APA standard is: “the appropriate standard in 

all contested cases” before the Commission. Order at 4, Illinois Commerce 

Commission on its Own Motion: Amendment of 83 Ill. Admin. Code Part 200, ICC 

Docket No. 92-0024 (April 29, 1992).  Accordingly, the standard of proof to be 

applied is the preponderance of the evidence standard.   

 

IV. Argument 
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A. Whether 16-125(e) applies to the February 1 Storm System 

 

ComEd’s primary position is that Section 16-125(e) of the Act does not apply 

to the February 1 Storm System.  (Petition, pp. 7-10)  Staff strongly disagrees 

with ComEd’s primary position.  In particular, Staff understands Section 16-

125(e) to state quite plainly that a potential for liability exists for ComEd 

whenever more than 30,000 of its customers are subjected to a continuous 

power interruption that lasts four or more hours.  (Staff Ex. 1.0, pp. 2-3) 

 

1. Singular form of the word “interruption” 

 

ComEd opines that liability under Section 16-125(e) of the Act can be 

triggered only if a single interruption results in a group of more than 30,000 

customers being without service for at least four hours.  ComEd indicates that the 

basis for its interpretation of the statute is the statute’s use of the singular form of 

the word “interruption,” and argues that a group of customers can only 

experience the same interruption if they lose power at the same time, in a 

contiguous area, and due to the same system failure or failures.  ComEd also 

indicates that the use of the word “continuous” in Section 16-125(e) “...only 

makes sense in the context of individual interruptions.”  (Petition, p. 6; ComEd 

Ex. 1.0, pp. 5-7) 

Staff finds ComEd’s focus and reliance on the singular form of the word 

“interruption” to be unpersuasive.  Staff understands that Section 16-125(e) of 

the Act uses the singular form of the word “interruption” simply to clearly define 

the required conditions that must exist for utility liability to be triggered.  Use of 
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the singular form of “interruption” in the statute makes sense because each of the 

customers to be counted to determine whether “more than 30,000 customers” 

were affected must have experienced an interruption lasting 4 or more hours.  

(Staff Ex. 1.0, p. 3) 

A similar analogy is as follows:  ”Fifty customers, out of all the customers 

in a restaurant, ordered a chicken dinner.”  Staff interprets this phrase to indicate 

that 50 of the restaurant’s customers each ordered a chicken dinner.  If the plural 

form of “chicken dinner” were used instead, so that the phrase became: “50 

customers, out of all the customers in a restaurant, ordered chicken dinners,” 

Staff would interpret this to indicate that 50 of the restaurant’s customers each 

ordered one or more chicken dinner.  Staff would not interpret either phrase to 

indicate that the entire group of 50 customers in the restaurant joined together 

and ordered a single chicken dinner.  Such an interpretation would not be logical 

or reasonable. 

Similarly, Staff does not interpret the phrase:  “more than 30,000 of the 

total customers of an electric utility are subjected to a continuous power 

interruption of 4 hours or more...” to indicate that all 30,000 customers must be 

subjected to the same continuous power interruption.  Staff instead understands 

the language of the statute to indicate that each customer included in the 30,000 

must have been affected by an interruption lasting 4 or more hours.  Staff finds 

ComEd’s interpretation and conclusion regarding the singular form of 

“interruption,” as used in the statute, to be illogical and unreasonable.  

Furthermore, Staff understands Section 16-125(e) of the Act use of the word 
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“continuous” to indicate that the four hours identified in the statute must be 

continuous.  “If a customer loses power in the morning for two hours, has power 

restored, but loses power for two hours again in the afternoon, then that 

customer would have been subjected to a continuous power interruption of 2 

hours twice in one day, rather than a continuous power interruption of 4 hours.  

(Staff Ex. 1.0, p. 4) 

2. “Interruption” in the industry 

 

ComEd claims that the word “interruption” in the industry can only mean one 

thing: “a discrete event, caused by the failure of a piece of equipment or directly 

connected groups of equipment, that affect a discrete set of customers, and has 

a specific start time and duration to full restoration.”  (ComEd Ex. 2.0, pp. 15-16)  

According to ComEd, Section 16-125(e) of the Act should not apply to the 

February 1 Storm System because those customers who experienced a 

continuous interruption of four or more hours during this storm did not all lose 

power because of the exact same discreet outage event.  (Staff Ex. 1.0, p. 9) 

Staff notes that 83 Illinois Administrative Code Part 411 is titled “Electric 

Reliability,” and Section 411.20 includes a definition for “interruption” that is 

similar to the definition that ComEd endorses, along with the phrase: “except as 

used in Sections 411.210 and 411.220.” 1  Section 411.220, titled “Proceedings to 

Determine Responsibility Under 220 ILCS 5/16-125(e) & (f)”, states: “As used in 

Sections 411.210 and 411.220, “Interruption” has the same meaning as when 

used in Section 16-125(e) of the Act.”  The Commission distinguishes its use of 

                                                 
1
 Section 411.20 of 83 Ill. Admin. Code. 
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the word “interruption” within Sections 411.210 and 411.220 of 83 Ill. Adm. Code 

Part 411 and Section 16-125(e) of the Act from its use of the same word 

elsewhere in Part 411.  When implementing Section 16-125(e) via Part 411, the 

Commission clearly recognized that the word “interruption” can appropriately be 

used differently in different contexts.  (Staff Ex. 1.0, p.6) 

3. Staff’s Interpretation 

 
As noted above, Section 16-125(f) of the Act states, in relevant part: 

 
Customers with respect to whom a waiver has been granted by the 
Commission pursuant to subparagraphs (1)-(4) of subsections (e) 
and (f) shall not count toward the either (i) 30,000 (or some other 
number, but only as provided by statute) of the total customers or 
(ii) 0.8% (or some other percentage, but only as provided by 
statute) of the total customers required therein.  220 ILCS 5/16-
125(f). 
 

For the purpose of determining whether to count customers for determining utility 

liability, Section 16-125(f) provides for the exclusion of some customers who 

experienced an interruption lasting 4 or more hours if their interruption was 

caused by one of the following causes: 

(1) unpreventable damage due to weather events or conditions;  

(2) customer tampering;  

(3) unpreventable damage due to civil or international unrest or animals; or  

(4) damage to utility equipment or other actions by a party other than the utility, 

its employees, agents, or contractors. 

If the Commission were to accept ComEd’s interpretation of the statute’s 

applicability, whereby all of the customers experiencing a 4-hour or longer 

interruption would necessarily have to lose power due to the exact same discrete 
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outage event in order for those customers to count toward the liability threshold 

of 30,001 customers, then a Commission waiver could not exclude only some of 

the customers who experience an interruption lasting 4 or more hours, as Section 

16-125(f) contemplates.  This is true since each discreet equipment outage 

would have a single cause, so that all customers affected by the discreet outage 

would either be counted toward the 30,001 threshold, or all would be covered by 

the waiver.  The Commission’s waiver would therefore cover all or none of the 

customers affected.  This outcome that is the result of ComEd’s interpretation, 

where all or none of the customers are included in the waiver, would contradict 

the language in Section 16-125(f) of the Act that clearly contemplates excluding 

only some of the customers who are subjected to a continuous interruption 

lasting 4 or more hours based upon the cause of the interruption. 

4. ComEd’s Interpretation 

 

ComEd’s interpretation is that the large number of customers necessary to 

trigger Section 16-125(e) (more than 30,000) would all need to be affected by the 

same single outage event.  Since none of ComEd’s distribution circuits supply so 

many customers, only an outage affecting one or more of ComEd’s larger 

distribution substations could have any potential of affecting more than 30,000 

customers.  No single outage occurring on any of ComEd’s individual distribution 

circuits could ever result in an interruption of service to more than 30,000 ComEd 

customers because none of these distribution circuits supply that many 

customers.  (Staff Ex. 1.0, pp. 7-8)  Therefore, ComEd’s interpretation of the 

applicability of Section 16-125(e) of the Act yields unreasonable results. 
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Staff’s interpretation of Section 16-125(e) of the statute is reasonable and 

fair, because liability would not exist in cases where the utility shows 30,000 or 

fewer customers were affected by preventable interruptions.  ComEd complains 

that considering dispersed storm-related interruptions when determining the 

applicability of Section 16-125(e) of the Act would be “tantamount to penalizing 

ComEd for having bad weather in its service territory.”  (ComEd Ex. 1.0, p. 8)  

However, ComEd’s complaint in this regard is wholly unfounded.  Section 16-

125(e) of the Act provides that the Commission may grant a waiver in instances 

in which the utility can show that the continuous interruptions to customers that 

lasted four or more hours were the result of any one or more of the following 

causes:  

(1) Unpreventable damage due to weather events or conditions. 
(2) Customer tampering. 
(3) Unpreventable damage due to civil or international unrest or animals. 
(4) Damage to utility equipment or other actions by a party other than the utility, 

its employees, agents, or contractors. 
 
If the intention of Section 16-125(e) of the Act was that, to be counted, all 

customers must experience an interruption due to the same discrete outage 

event, as ComEd claims, there would be no reason for the statute to state “...was 

a result of any one or more of the following causes.”  Instead, Section 16-125(e) 

of the Act would simply state:  “...was a result of any one of the following causes.” 

Section 16-125(e) provides a mechanism that protects ComEd from “being 

penalized” for having bad weather in its service territory.  ComEd can request a 

waiver and show that specific interruptions were unpreventable.  Then the 

Commission may grant a waiver that includes customers affected by 
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unpreventable interruptions, and those customers included in the waiver would 

not count toward the 30,001 customer threshold for utility liability.  Under Staff’s 

interpretation, if ComEd cannot show that an interruption that lasted 4 or more 

hours was unpreventable, then the Commission would count customers affected 

by that interruption toward the 30,001 threshold for liability, since those 

customers would not be included in any waiver the Commission grants. 

Section 16-125(e) of the Act applies to the February 1 Storm System because 

the interruption data that ComEd provided indicates that more than 30,000 

customers were simultaneously subjected to a continuous interruption lasting 4 

or more hours.  The Commission should therefore consider ComEd’s waiver 

request.  (Staff Ex. 1.0, p. 3) 

B. ComEd’s waiver request 

 

ComEd’s outage data for the February 1 Storm System indicates that 

approximately 66,000 of its affected customers were simultaneously subjected to 

an interruption lasting four hours or more.  (Petition, p. 5)  As stated previously, 

since more than 30,000 of ComEd’s customers were subjected to an interruption 

that lasted four hours or more during the February 1 Storm System, Section 16-

125(e) of the Act applies, and that the Commission should consider ComEd’s 

waiver request.  (Staff Ex. 1.0, pp. 3-4)   

1. Staff’s interpretation leads to reasonable results 

 

Customer counts for determining whether a utility has liability under 

Section 16-125(e) of the Act should not include customers who experienced an 
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interruption that (i) lasted under four hours, or (ii) lasted four hours or longer, but 

at a time when fewer than 30,000 other customers who are not covered by a 

waiver also experienced a continuous interruption lasting four or more hours.  

(Staff Ex. 1.0, pp. 7-8)   

When considering waiver requests, Staff suggests that the Commission base 

its decisions on whether the utility shows that: 

1. The facilities involved with the interruptions were appropriately designed, 

constructed and maintained.  If the damage would not have occurred to 

facilities that were appropriately designed, constructed and maintained, 

then such damage cannot be classified as unpreventable. 

2. Weather conditions or events occurred at or near outage locations that 

exceeded the standards to which the utility’s system were appropriately 

designed, constructed, and maintained.  If a utility shows that its facilities 

experienced conditions or events that exceeded the standards to which 

the facilities were appropriately designed, constructed, and maintained, 

then damage resulting from such conditions or events could be considered 

unpreventable from an engineering perspective.  Conversely, if the utility 

does not establish that its facilities were subjected to weather conditions 

or events that exceeded appropriate design standards, then it has not 

established that the damage which occurred due to those conditions was 

unpreventable. 

3. The particular outages at issue were caused by damage resulting from the 

weather events or conditions that exceeded appropriate design standards.  
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At a minimum, the utility should be able to make some showing that the 

damage causing the interruptions was consistent with, and likely caused 

by, damage from the applicable weather events or conditions. 

4. The utility’s restoration effort was reasonable and did not contribute to the 

number or length of interruptions.  If the utility would normally have 

restored power in 1 hour, but weather conditions at the time of the utility’s 

restoration caused restoration time to be 11 hours, then the utility should 

not be liable for damages caused by the extended restoration time.  (Staff 

Ex. 1.0, pp. 8-10) 

No party argued that these showings were unreasonable. 

2. ComEd’s Response 

 

ComEd provided evidence that lightning strikes and wind speeds 

exceeding ComEd’s design standards occurred throughout ComEd’s service 

territory between 3:00 p.m. on February 1, 2011, and 3:00 a.m. on February 2, 

2011.  In addition, given the blizzard conditions, Staff found that ComEd’s 

restoration effort with respect to the February 1 Storm System was well planned 

and executed, and did not unnecessarily prolong the duration of interruptions for 

customers.  Staff concluded that the Commission’s waiver regarding the 

February 1 Storm System, at a minimum, should include those customers who 

experienced an interruption caused by lightning, or uprooted trees, or wind, or 

ice.  If the Commission were to include customers whose service interruption was 

the result of one or more of these causes in its waiver, Staff concluded that fewer 

than 12,000 of ComEd’s customers would be counted toward the “more than 
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30,000” trigger value for utility liability, as included in Section 16-125(e).  (Staff 

Ex. 1.0, pp. 10-12) 

C. Summary 

 

Section 16-125(e) should apply to the February 1 Storm System, but the 

Commission should grant a waiver that includes customers whose interruption 

was caused by unpreventable damage due to weather events or conditions, 

specifically interruptions caused by lightning, uprooted trees, winds exceeding 

ComEd’s design standards, or ice.  If the Commission were to adopt the waiver 

for the February 1 Storm System that Staff recommends, fewer than 12,000 of 

ComEd’s customers would be counted toward the “more than 30,000” trigger 

value for utility liability.  The Commission should therefore find that ComEd is not 

liable for damages claimed by its customers who, during the February 1 Storm 

System, were subjected to a continuous interruption of 4 or more hours.  (Staff 

Ex. 1.0, p. 2) 

 

V. Conclusion 

 
WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

 

Respectfully submitted, 

      ____________________________ 
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