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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
   
   
Consolidated Communications Enterprise  : 
Services, Inc. d/b/a Consolidated   :   
Communications Public Services and d/b/a  : 
Consolidated Communications Network   : 
Services  :  Docket No. 12-0413 
  : 
Verified Petition for Declaratory Ruling as to  : 
Applicability of Section 13-901 of the Public  : 
Utilities Act and 83 Ill. Admin. Code Part 770. :  
 ______________________________________________________________________ 
   
RESPONSE OF THE STAFF OF THE ILLINOIS COMMERCE COMMISSION TO THE 

VERIFIED PETITION FOR DECLARATORY RULING 
______________________________________________________________________ 
 

Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.800 of the Illinois Commerce 

Commission’s (“Commission” or “ICC”) Rules of Practice (83 Ill. Adm. Code 200.800), 

respectfully submits its Response to the Verified Petition for Declaratory Ruling in the 

instant proceeding.  For the reasons articulated below, Staff recommends that the 

Commission GRANT the Verified Petition for Declaratory Ruling.  

Procedural History 

Consolidated Communications Enterprise Services, Inc., d/b/a Consolidated 

Communications Public Services (“Consolidated”), filed on July 3, 2012, its Verified 

Petition for Declaratory Ruling (“Petition”) in this docket.  Pursuant to Section 5-150 of 

the Illinois Administrative Procedure Act (“IAPA”), 5 ILCS 100/5-150, 200.220(a)(1) of 

the Commission’s Rules of Practice, and 83 Ill. Adm. Code Section 220.220(a)(1), 

Consolidated petitions the Commission for a declaratory ruling as to the applicability of 
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Section 220 ILCS 5/13-901 of the Public Utilities Act ( the “Act” or “PUA”) and the 

Commission’s regulations at 83 Ill. Adm. Code Part 770, Operator Service Providers, as 

it relates to operator services provided by Consolidated in connection with its provision 

of telephone calling services for inmates of corrections facilities in Illinois.   

On July 31, 2012, the Administrative Law Judge (“ALJ”) assigned to this 

proceeding held a preliminary hearing and established a schedule for the submission of 

pre-filed testimony, hearings, and briefs.  (Tr., July 31, 2012, pp. 9-11). 

In response to Consolidated’s Verified Petition for Declaratory Ruling, Kathy 

Stewart, an Analyst for the Safety and Reliability Division of the ICC, files this Response 

on behalf of Staff.    

Specifically, Consolidated requests a declaratory ruling as to whether an entity 

providing telephone calling services accessible to inmates of corrections facilities that 

include “operator services” (as defined in Section 13-901(a)(3) of the Act and 83 Ill. 

Adm. Code Section 770.10), is an “operator services provider,” and therefore, subject to 

the requirements of PUA Sections 13-901(a)(1) and 83 Ill. Adm. Code Sections 

770.20(a) and 770.40 in the provision of such services.  Staff agrees with the Petitioner 

and recommends that the Commission grant the Petition in full.   

Factual Background 

Consolidated is a Delaware corporation engaged in the provision of 

telecommunications services and in other telecommunications-related businesses in 

Illinois.  Petition, at 2.  Consolidated‘s headquarters is located in Mattoon, Illinois.  

Consolidated holds certificates of authority, issued by the Commission in Docket 08-

0476, for the provision of: facilities-based interexchange telecommunications services; 
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resold local and interexchange telecommunications services, including pay telephone 

services at locations accessible to the public; facilities-based local exchange 

telecommunications services; and to operate as a prepaid calling service provider all 

within the State of Illinois.   

Among other services, Consolidated provides telephone calling services 

accessible by inmates of corrections facilities operated by the Illinois Department of 

Corrections (“IDOC”), so that inmates can communicated with members of the general 

public, including, family members, friends, and legal counsel, located outside of the 

corrections facility.  Petition, at 3.  These services are provided through telephone 

equipment placed in restricted areas of the corrections facility, but accessible to 

inmates.  The inmates are allowed to use the telephone equipment only for pre-paid 

collect or post-paid collect, operator-assisted calls with members of the public at 

telephones located outside the facility.  Id.  The equipment used by Consolidated to 

provide this service does not make a connection between the telephone used by the 

inmate and the telephone used by the other party until the other party has entered 

appropriate codes signifying that the other party is accepting the call, including 

accepting responsibility for the charges.  Thus, the responsibility to pay for the collect 

call, including charges for operator assistance, must be accepted by a member of the 

general public at an outside telephone number.  Id.  

As testified to by Consolidated, it recently submitted a bid to the Illinois 

Department of Central Management Services (“IDCMS”) in response to a contract 

solicitation for an Inmate Collect Calling Contract, to continue to provide its inmate 

telephone calling services in certain IDOC corrections facilities in Illinois. Petition, at 8-9.  
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The contract solicitation required each bidder to submit the rates it would charge for the 

calls and the percent of its revenues it would pay to IDOC as a commission.  Id.  In 

other words the service provider pays a “commission” to the IDOC.  The commission is 

calculated as an agreed percentage of the service provider’s revenues from the 

services, including any charges for operator assistance.  Id., at n. 7.   

Consolidated, thinking that it is subject to the maximum rates and charges 

established pursuant to 83 Ill. Adm. Code §770.40(c) and (e), submitted a bid specifying 

that it would charge no more than the maximum rates established pursuant to 

§770.40(c) and (e).  Petition, at 9.  The IDCMS awarded the contract to another bidder 

who stated it would impose charges higher than the maximum rates established 

pursuant to §770.40(c) and (e), and therefore would be able to pay a larger commission 

to IDOC.  Id.  Consequently, it is clear to Staff that IDOC is incented to award the 

contract to the highest bidder because it receives the largest commission from the 

highest bidder.   

Relevant Statutes and Rules and Verified Testimony of Staff Witness Ms. Kathy 
Stewart 

 
As the Petition notes, Section 13-901(a) of the Act provides in relevant part: 

For the purposes of this Section: 
 
(1) “Operator service provider” means every telecommunications carrier 
that provides operator services or any other person or entity that the 
Commission determines is providing operator services. 
 

* * * * * 
 

(3) “Operator services” means any telecommunications service that 
includes, as a component, any automatic or live assistance to a consumer 
to arrange for billing or completion, or both, of a telephone call between 
points within this State that are specified by the user through a method 
other than: (A) automatic completion with billing to the telephone from 
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which the call originated; (B) completion through an access code or a 
proprietary account number used by the consumer, with billing to an 
account previously established with the carrier by the consumer; or (C) 
completion in association with directory assistance services. 
 
220 ILCS § 5/13- 901(a).   
 
Also noted by the Petition is the fact that pursuant to Section 13-901(b) of the 

Act, the Commission adopted rules for the provision of operator services.  83 Ill. Admin. 

Code Part 770.  In Part 770, §770.10, the Commission adopted the definitions verbatim 

from Section 13-901.  Thus, these definitions provide in relevant part: 

“Operator service provider” means every telecommunications carrier that 
provides operator services or any other person or entity that the 
Commission determines is providing operator services. 
 
“Operator services” means any telecommunications service that includes, 
as a component, any automatic or live assistance to a consumer to 
arrange for billing or completion, or both, of a telephone call between 
points within this State that are specified by the user through a method 
other than: 
 
Automatic completion with billing to the telephone from which the call 
initiated; 
 

Completion through an access code or a proprietary account 
number used by the consumer, with billing to an account previously 
established with the carrier by the consumer; or 
 
Completion in association with directory assistance services. 

 
Of particular note in these definitions is the fact that the italicized language does 

not exclude non-public utilities or non telecommunication carriers.  There is nothing, 

moreover, in the PUA or the rest of part 770 that would preclude the Commission from 

holding that Consolidated is an operator service provider because it provides operator 

services.   

Code Part 770 also sets forth the standards and maximum rates for the provision 
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of operator services.  This administrative code became effective initially on September 

1, 1994, and established maximum allowable rates for operator surcharges as well as 

per minute rates for any calls placed through an operator service provider (770.40(c)).  

The code also set forth a process whereby these maximum rates would be adjusted on 

an annual basis by order of the Commission.  The most recent order, Docket 11-0766, 

established rates for the calendar year 2012.  The rates are as follows:  

 
  The maximum rates and charges to be charged by an operator 

service provider for usage charges shall not exceed the following 
rates:  

 
   Rate   Initial   Each Additional  
   Mileage  1 Minute  
   1-10   $0.2973  $0.2624  

Minute  

   11-22   $0.3148  $0.2973  
   23-55   $0.3325  $0.3148  
   56-124  $0.3673  $0.3497  
   125-292  $0.4020  $0.3846  
   293+   $0.4198  $0.4022  
 
 The maximum rates and charges for operator surcharges 

shall not exceed the following rates:  
 
 A) Operator Station (consumer dialed 0+) collect, 

billed to third number, coin call, or billed to a calling 
card: $3.49  

 B) Operator Station (operator dialed 0-) collect, billed 
to third number, coin call, or billed to a calling card: 
$5.23;  

 C) Person-to-Person (consumer dialed 0+ and 
operator dialed 0-) billed to a calling card: $6.28;  

 D) Person-to-person (consumer dialed 0+) collect, 
billed to third number, or coin call: $6.28; and  
E) Person-to-person (operator dialed 0-) collect, billed 
to third number, or coin call: $8.05. 

 
These rates are not insignificant.  Clearly, the Petition itself is evidence that these 

rates are not scaring off competition even in providing such esoteric services.  Further, 
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section 770.40(d) states that all charges shall be included in the maximum charges 

listed above.  Location surcharges are not allowed in addition to the maximum rates.  In 

this case, the IDOC commissions are equivalent to a location surcharge and should 

therefore not be collected and remitted on top of the maximum operator charges.   

Further, under Part 770 aggregator locations are required to allow equal access 

to a user’s preferred operator service party and are required to provide information on 

the device that gives pertinent information regarding the operator service provider, 

including name and telephone numbers. 

 Code Part 770.50(b) states:  
 
 “For purposes of this Part, telephones in the following locations will 

not be considered aggregator locations:  
 
1)         Those areas of mental health facilities as defined in Section 1-114 

of the Mental Health and Developmental Disabilities Code [405 
ILCS 5/1-114] or developmental disability facilities as defined in 
Section 1-107 of the Mental Health and Developmental Disabilities 
Code [405 ILCS 5/1-107] that are not accessible to the public; and  

  
2)         Those areas of correctional institutions or facilities as defined in 

Section 3-1-2 of the Unified Code of Corrections [730 ILCS 5/3-1-
2], county jails and detention centers, or any detention facility 
operated by a unit of local government that are not accessible to 
the public. “ 

  
 83 Ill. Admin. Code Part 770.50(b) 

 
Thus, Part 770 clearly anticipates regulating operator services provided in 

prisons as it expressly addresses these services.  The purpose of this language is to 

specifically exempt mental health facilities and correctional institutions or facilities from 

those provisions imposed on aggregator locations.  These locations are not required to 

allow equal access to alternate operator service providers, nor are they required to post 

information on the telephone device regarding the operator service provider.  
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While these devices, typically referred to as “pay phones,” are not in public 

locations and are not required to be certified under Commission rules and regulations, 

the operator service provider offering the provision of the collect calls placed from these 

facilities are already subject to the rules and regulations contained in 83 Ill. Adm. Code 

Part 770.  These devices located within correctional facilities typically only allow for 

collect calls which are terminated at locations outside the correctional institutions.  It is 

Staff’s opinion that the general public, which is responsible for paying the charges 

associated with the termination of calls from the correctional institutions, should be 

protected by the maximum rates and charges authorized by this Commission. 

Argument 
 

Staff Response to Securus  
 

Staff will not directly respond to the Securus’ Response to the Petition it filed on 

August 23, 2012, because Securus failed to file a Petition to Intervene in violation of 

Part 200.90 and the ALJ’s express directive at the status hearing held on July 31, 2012.  

Tr. at 9 and 9.  Nonetheless, Staff will indirectly address the Securus issue found under 

subheading B, which is whether the ICC has already ruled on and resolved the issues 

raised by the Petition.1

Staff Response to the Petition 

  Securus Response, at 3-4.   

 
Staff agrees with and supports the Petition in its entirety.  Staff does not take 

issue with anything in the Petition. 

                                            
1  Securus also contends (under its sub-heading A) that Consolidated is attempting to 
make an end run around similar litigation in Springfield. Staff finds that the litigation in 
Springfield is entirely immaterial to the issues the Petition raises here. Securus also argues 
(under its sub-heading C) that Consolidated is not an affected person under our rules. However, 
as the Petition describes in detail, Consolidate is an affected person in that whether the rate 
caps in Part 770 apply not only affected their past bids but will affect their future bids. 
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Staff’s Position 
 

The economy of the United States is often described as a competitive, 
private enterprise system. In such a system, the economy is organized on 
the decentralized lines of private property and private enterprise. Since 
competition is relied upon to promote the public welfare, the market is the 
central institution regulating economic activity. But it has long been 
accepted that some industries, in which competition is not fully effective, 
must be regulated by the government to protect the public interest. ‘Here 
the visible hand of public regulation was to replace the invisible hand of 
Adam Smith in order to protect consumers against extortionate charges, 
restrictions of output, deterioration of service and unfair circumstances.’  
 
The Regulation of Public Utilities, Charles F. Phillips, Jr., Public Utilities 
Reports, Inc., Arlington VA (1985), at 3.   

 
The circumstances of this market cry out for regulation.  This market is not a 

competitive market.  In fact, it is the exact opposite.  A market utilizing a bidding process 

would be competitive if the bids served to lower prices.  Under these circumstances, 

however, the Commission is faced with a market in which the highest bidder will most 

likely win the bid.  As explained above, IDOC is incented to award the contract to the 

highest bidder because it would receive the largest commission from the highest bidder.  

Of course, the winning bidder will then charge exorbitant rates to ensure that its winning 

bid is financially beneficial.  The end-user consumers of these services are members of 

the general public.  These already distressed consumers are a captured market in that 

(once the bid is awarded) they have no choice but to pay the uneconomical and 

irrationally inflated prices this peculiar bidding process invites.  The IDOC “commission” 

perverts the incentives of a rational competitive market and therefore should be 

regulated.   

Staff, consequently, recommends that the Commission grant the Petition and 

declare and find that Consolidated provides operator services, and therefore, is an 
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operator service provider for purposes of PUA §13-901 and 83 Ill. Adm. Code Part 770.  

There is no need or reason to find that Consolidated and similar providers are public 

utilities or telecommunications carriers.  However, if the Commission were to follow 

Staff’s recommendation, Staff recommends that it revisit its findings contained in its 

Order, Inmate Communications Corporation, Docket 96-0131, 1996 Ill. PUC LEXIS 289 

(June 5, 1996), at *3 - *4 (“Inmate Order”).   

Specifically, in the Inmate Order, the Commission addressed a request for a 

certificate of service of authority from an operator services provider providing the same 

service as Consolidated.  The requested certificate of service of authority also contained 

a request for a waiver of the requirements of Part 770.  83 Ill. Admin. Part 770.  The 

Commission noted that there was no need to request a waiver of Part 770 because “the 

Commission considers operator services associated with the provision of non-public 

telephones in correctional institutions to be exempt from the operator service 

requirements of 83 Ill.Adm. Code 770.”  Id.  In fact, the Commission concluded that 

there was no need for a certificate of service authority because the provider of such 

operator services for non-public telephones in correctional institutions was neither a 

public utility nor a telecommunications carrier.  Id.  Consequently, the Commission need 

not have reached the conclusion it reached on the Part 770 waiver.  The Petitioner did 

not need the waiver if it did not need the certificate of service authority.2

The Petition points out that “orders of the Commission are not res judicata, and 

the Commission is free to reach a different result in a subsequent case than it reached 

in an earlier case, even if the same set of issues is involved” if it provides a rational 

 

                                            
2  Ultimately, the Commission granted a certificate of service authority but not for the 
services at issue here.  The certificate was granted in case the Petitioner chose to provide 
services to the general public beyond those provided inmates.  Id. 
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reason why it reached a different result.  Petition, at 7; see Citizens Utility Board v. 

Commerce Commission, 166 Ill.2d 111, 125, 132 (1995).  Not only are orders of the 

Commission not res judicata, the Commission’s conclusion in the Inmate Order could be 

argued was mere “dicta” because it was not needed to decide the facts of the case 

before it.3

More to the point, however, is that the issue presented to the Commission by the 

Petition is whether these operator services should be regulated.  This issue has not 

been addressed by the Commission.  In the Inmate Order the Commission merely 

addressed the issue of whether such a provider should be granted a waiver of Part 770 

as a condition to a certificate of service authority that it did not need.  The Commission, 

to date, has seemed to focus on the fact that one end of each call is located in a prison 

and would be utilized by an incarcerated person.

   

4

However, there is another side to the call.  This other side of the call is not 

located in a prison.  The person on the other side of the call is not incarcerated.  On the 

other side of the call is the consumer who pays for the call.  On the other side of the call 

is a member of the general public.  On the other side of the call is a person that has no 

competitive choice.  Staff suggests that the Commission be mindful of these already 

distressed consumers that actually order and pay for these services. 

   

Moreover, there is no legal barrier to the Commission granting the Petition.  In 

fact, as briefly noted above, the PUA and Part 770 appear to not only anticipates 

                                            
3  See Black’s Law Dictionary, Abridged Sixth Ed. (1991), West Publishing Co., St. Paul, 
Minnesota, which defines “Dicta” as: “Opinions of a judge which do not embody the resolution or 
determination of the specific case before the court. Expressions in court’s opinion which go 
beyond the facts before court and therefore are individual views of author of opinion and not 
binding in subsequent cases as legal precedent.” 
4  See generally The Inmate Order, and see also Order, Infinity Networks, ICC Docket 05-
0429 (October 19, 2005). 
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regulating these operator services in prisons but, in fact, Part 770 already does regulate 

these services.   

To Staff, the course is clear.  If the rate caps in Part 770 do not apply it will be an 

annual race between bidders to the highest bid and thus rates.  This idiosyncratic 

market needs regulation.  There would simply be no mechanism in place to slow the 

race to the top.  In fact, it is the policy in Illinois that “universally available and widely 

affordable telecommunications services [including operator services] are essential to the 

health, welfare and prosperity of all Illinois citizens.”  220 ILCS § 5/13-102(a).  

Moreover, the General Assembly has charged the Commission with ensuring that “all 

telecommunications services should be available to all Illinois citizens at just, 

reasonable, and affordable rates and that such services should be provided as widely 

and economically as possible in sufficient variety, quality, quantity and reliability to 

satisfy the public interest.”  220 ILCS § 5/13-103(a).  Staff recommends that the 

Commission grant the Petition to ensure that these operator services are available to 

“Illinois citizens at just, reasonable, and affordable rates” and as “economically as 

possible.”   
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Conclusion 

 
 WHEREFORE, for all the foregoing reasons, Staff respectfully requests that the 

ALJ grant the Petition and declare and order that an entity providing telephone calling 

services accessible to inmates of corrections facilities, which include “operator services” 

(as defined in Section 13-901(a)(3) of the Act and 83 Ill. Adm. Code Section 770.10), is 

an “operator services provider,” and therefore, subject to the requirements of PUA 

Sections 13-901(a)(1) and 83 Ill. Adm. Code Sections 770.20(a) and 770.40 in the 

provision of such services. 

 

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
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STATE OF ILLINOIS ) 
) SS. 

COUNTY OF SANGAMON ) 

VERIFICATION 

Kathy Stewart, on oath, states that she is an Analyst in the Safety and Reliability 

Division of the Illinois Commerce Commission ("ICC") in this proceeding; that she is 

authorized to make this Verification on behalf of Staff of the ICC; that she read the 

foregoing Response to the Verified Petition for Declaratory Ruling and is familiar with 

the matters stated therein; and that the matters of fact set forth in the Response to the 

Veri'fied Petition for Declaratory Ruling are true and correct to the best of her 

knowledge, information and belief. 

Subs~ribed and sworn to before me 
this iq--f\-aay of August, 2012. 

OFFICIAL SEAL 
LAURA HMC\NIiINNIE 

NOTARY PUBliC· STATE OF ILLINOIS 
MY COMMISSION EXPIRES:08I10115 


