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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

 

AMEREN ILLINOIS COMPANY   ) 

       )   

Rate MAP-P, Modernization Action Plan  )  Docket No. 12-0001 

Pricing Filing      ) 

    

 

 

BRIEF ON EXCEPTIONS AND EXCEPTIONS OF  

THE PEOPLE OF THE STATE OF ILLINOIS 

AND AARP 

 

The People of the State of Illinois, by Lisa Madigan, Attorney General of the State of 

Illinois (the “People,” or “AG”) and AARP, through its counsel, pursuant to Section 10-111 of 

the Public Utilities Act (“the Act”) and Part 200.830 of the Commission’s Rules of Practice, 83 

Ill. Admin. Code 200.830, as well as the schedule established by the Administrative Law Judges 

(“ALJs”), hereby file their Brief on Exceptions and Exceptions to the Proposed Order issued by 

the ALJs on August 22, 2012, in the above captioned docket involving Ameren Illinois 

Company’s (“Ameren”, “AIC” or “the Company”) proposed formula rate, Rate MAP-P.  

I. INTRODUCTION 

The Proposed Order issued by the ALJs, with a few important exceptions, fairly assesses 

the record evidence and correctly interprets new Section 16-108.5 of the Public Utilities Act 

(“the Act”), approved by the General Assembly last fall.  In particular, the Proposed Order’s 

rejection of Ameren’s proposal to incorporate a year-end rate base, rather than an average rate 

base, in annual reconciliations going forward demonstrates a careful assessment of both the 

statute and the evidence.  Further, the Proposed Order also adopts AG/AARP’s positions on 
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important accounting issues that affect rates set both in this Order and in the annual 

reconciliation dockets that will follow for the next 10 years.  AG/AARP do, however, take 

exception to the Proposed Order’s conclusion that Ameren’s weighted average cost of capital 

(“WACC”) represents the appropriate interest rate on annual reconciliation balances.  Neither 

Section 16-108.5(d) of the Act nor the record evidence supports this conclusion, which if 

adopted by the Commission, will ensure that ratepayers pay an excessive rate of “interest” on 

reconciliation balances.   

In addition, the People and AARP except to certain conclusions in the Proposed Order 

related to Cash Working Capital (“CWC”) that are not supported by the record evidence.  In 

particular, the Proposed Order’s adoption of Ameren’s arbitrary CWC methodology because it 

has been adopted in past Commission orders requires revisiting.  The evidence shows that rather 

than employ any kind of a data-based, cash flow analysis to determine when revenues actually 

are received by Ameren among the various customer categories, the Company simply applied a 

random methodology that in no way examines accounts receivables and customer payment 

timelines.  AG/AARP asks for the Commissions’ re-evaluation of those conclusions in 

accordance with the arguments set forth below. 

In addition, AG/AARP propose that the Commission reject the conclusions of the ALJs 

on accounting issues related to the rate base treatment of Construction Work in Progress 

(“CWIP”) and accumulated deferred income taxes related to certain tax depreciable assets that 

were transferred in 2005 by Union Electric to CIPS (Tax Depreciation Step-up Basis Metro), as 

discussed below.   
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II. EXCEPTIONS TO RATE BASE ADJUSTMENTS 

A. EXCEPTION NO. 1:   Cash Working Capital – Revenue Collection Lag 

 At page 24, the Proposed Order rejects AG/AARP accounting expert Michael Brosch’s 

recommendation that the Commission order the Company to revise its estimated revenue 

collection lag method to (1) insert the same grace period customer remittance assumptions that 

were previously adopted by ComEd and that were approved by the Commission in Docket No. 

10-0467 and 11-0721; and (2) require the Company to conduct statistical samples of actual 

customer remittances for future CWC studies and formula rate filings, to determine the average 

number of days between collection date and the related prior billing dates.   

In doing so, the Proposed Order concludes: 

The Commission believes that the evidence presented shows that 

AIC has appropriately calculated the revenue collection lag; 

therefore it will be adopted for this proceeding.  The Commission 

agrees with AIC that it has adequately considered the issues 

presented in calculating the collection lag, and the method used is 

the same as that accepted by the Commission in Docket Nos. 09-

0306 et al. (Cons.).  The Commission will also decline to accept 

the recommendation of AG/AARP for AIC in future proceedings 

to either conduct a daily accounts receivable turnover analysis or 

use a statistically valid sample of customers' actual remittances in 

future filings.  The Commission agrees with AIC that the proposed 

method could be biased toward certain customers and unduly 

penalize AIC, without any evidence that the additional cost would 

produce a better result for the Commission's consideration. 

 

 

Proposed Order at 24.   

 This conclusion is flawed for several reasons.  First, the fact that this “midpoints” 

methodology has been approved by the Commission in other dockets does not support adoption 

of this methodology or the specific calculation details proposed by Ameren here.  Illinois courts 
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have held that “decisions of the Commission are not res judicata.”  Commonwealth Edison 

Company v. Illinois Commerce Comm’n, 405 Ill.App.3d 389, 937 N.E.2d 685 (Second Dist. 

2010), Rehearing Denied, Nov. 16, 2010.   The concept of public regulation requires that the 

Commission have power to deal freely with each situation that comes before it, regardless of 

how it may have dealt with a similar or even the same situation in a previous proceeding.  

Mississippi River Fuel Corp. v. Illinois Commerce Comm’n, 1 Ill.2d 509 (1953).  A record 

containing new evidence or argument that implicates a past decision compels reconsideration on 

the new record and may require a different result.  Id.   

As held by Illinois courts, the Commission may make a different determination if the 

evidence before it does not support the same result as in a previous case or supports a change in a 

prior Commission position.  The evidence in this record of the arbitrary and random assumptions 

employed by Mr. Heintz in calculating the Company’s CWC requirements, as well as the fact 

that this case will provide the template for evaluation of rate base and operating income expense 

items in formula rate proceedings in the future, demand that the Commission require the 

Company to be more precise in its calculation of CWC requirements.   No less than three 

witnesses concluded that the Company’s calculation of the revenue collections lag was arbitrary 

and results in overstated revenue collection lag day figures. 

The evidence shows Ameren witness Heintz never assessed the flow of accounts 

receivables and actual customer payments in his evaluation of CWC needs.  In fact, there was no 

evaluation per se.  Instead, rather than employ any kind of an analysis to determine when 

revenues actually are received by Ameren among the various customer categories, Mr. Heintz 

admitted he has not actually measured how long it takes to collect revenues from Ameren 

customers.  Tr. at 181-182.   Instead he looks to a breakdown of the Companies’ recorded week-
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end Accounts Receivable balances by customer class and assigns, without any supporting 

analysis, the following arbitrarily assumed revenue collection dates to each grouping of aged 

receivable balances: 

Receivable 

Age>> 

 0 – 

30 

Days  

 31 - 60 

Days 

 61 – 

90 

Days  

 Over 90 

Days 

Residential 15 45 75 90 

Non-Residential 15 45 75 90 

AG/AARP Ex. 1.0 at 24
1
.  In short, neither Mr. Heintz nor Ameren actually measures how long 

it takes the Company to collect revenues from its customers.  Instead, they look to a breakdown 

of the Companies’ recorded week-end Accounts Receivable balances in broad aging groups by 

customer class and assign, without any supporting analysis, the above assumed revenue 

collection dates to each grouping of aged receivable balances.   Id.   

The Proposed Order is silent on the issue of the reasonability of these mid-point 

assumptions, and offers no assessment of the evidence in this record, except to note that the 

methodology is the same or similar to CWC proposals in other Commission dockets.  The 

Proposed Order never addresses why the Commission believed it was important to incorporate 

grace period assumptions that are a part of every utility remittance practice into the ComEd WC 

revenue lag calculation (Docket  Nos. 10-0467 and 11-0721), but not recognize them in 

Ameren’s CWC calculation.  No party disputed that grace periods that are built into all utility 

                                                           
1
 For example, every one of the thousands of residential customer accounts with balances ages that ranged from 0 to 

30 days old were arbitrarily assumed to be remitted precisely on day 15; while accounts ranging from 31 to 60 days 

old were assumed to be remitted precisely at the mid-point of this period, on day 45, and all residential customer 

accounts with balances 61 to 90 days old are assumed to be fully paid to AIC precisely on day 75, which is again the 

mathematical mid-point of the period.  For all customer account balances more than 90 days old, a statistically 

impossible average age of 90 days was assumed by Mr. Heintz in place of an alternative mid-point assumption. 

AG/AARP Ex. 1.0 at 24. 
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remittance practices pursuant to Commission rule do not affect customer payment timelines.  

Ameren simply ignored their impact on remittance practices.  The fact is, under Part 280.90 of 

the Commission’s rules, residential service bill due dates cannot be less than 21 days after the 

delivery date on the bill.  83 Ill.Admin.Code Part 280.90.
2
  No late payments charges can be 

assessed until utility service becomes past due under these limitations.
3
   These due date grace 

periods that are specified in the Commission’s rules should be considered in formulation of the 

assumptions applied to aged receivables, if the flawed accounts receivable aging methodology is 

employed at all.  Since these grace period assumptions were found reasonable for ComEd, there 

is no reason to apply different assumptions in AIC’s lead lag study calculations.  A complete 

explanation as to how these grace period assumptions were considered and incorporated in the 

ComEd lead/lag study is attached to Mr. Brosch’s direct testimony as AG/AARP Ex. 1.10.   

The CWC impact of revising Ameren’s collection lag and overall revenue lag for the 

effects of billing grace periods (using ComEd’s insertion of grace periods methodology) is 

significant.  The collection lag component of the revenue lag changes from 30.67 days in AIC’s 

study to 22.04 days using the ComEd grace period assumptions.  This 8.63 reduction in 

collection lag days results in a revised overall revenue lag of 41.12 days, compared to Ameren’s 

proposed 49.75 day revenue lag.  The overall impact upon CWC included in rate base from a 

8.63 day reduction in the revenue lag is approximately $13.2 million less Cash Working Capital 

in rate base.
4
  The Commission’s final Order should likewise incorporate the effect of these 

required grace periods in the calculation of Ameren’s revenue lag. 

                                                           
2
  For non-residential service, the due date cannot be less than 14 days.  Id.   

3
  For governmental customers and school districts, this grace period is expanded to 45 days after the bill is 

rendered.  Id. 
4
  8.63 days / 365 days changes the CWC factor by .02364.  Applying this change to overall cash flows of 

$559.6 million in the lead lag study creates an impact of 13.2 million (.02364 * $559.6 million). 
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Moreover, the Proposed Order’s conclusion that adoption of Mr. Brosch’s 

recommendation that the Company perform a statistical sample of accounts receivables to better 

analyze customer remittances “could be biased toward certain customers and unduly penalize 

AIC, without any evidence that the additional cost would produce a better result for the 

Commission's consideration” is unexplained.   But as AG/AARP witness Brosch explained, there 

is no bias in studying the timing of actual customer payments to quantify the revenue lag.  A 

reasonable sample of customers’ remittances would not be biased toward customers that pay 

their bills on time, because the sample would also capture payments made “late” if properly 

designed and conducted.  There is also no “penalty” associated with customers having 

outstanding balances, as suggested by Ameren witness Heintz and the Proposed Order, because 

all accounts receivable are ultimately either paid by customers or become uncollectible, and 

utility rates are set based upon a revenue requirement inclusive of uncollectible expenses.  Full 

rate recovery of uncollectibles expense means that AIC’s paying customers end up providing 

cash funding to fully compensate for any unpaid balances of other customers.  AG/AARP Ex. 3.0 

at 17-18. 

In its Order in ICC Docket No. 09-0306 (cons.), the Commission demonstrated a 

willingness to revisit an issue based on the record in front of it and what it termed its own 

“significant evolution” in understanding the issue of whether depreciation on embedded plant 

must be reflected in pro forma plant adjustments to rate base.  Despite previously ruling against 

intervenors’ position on this issue in several utility rate orders, the Commission reversed course 

and recognized that the intervenor position had been the correct one all along. (The Second 

District Appellate Court ultimately agreed when it reversed the Commission’s failure to 

recognize accumulated depreciation on embedded plant in ICC Docket No. 07-0566 (ComEd’s 
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2007 rate case) in Commonwealth Edison Company v. Illinois Commerce Comm’n, 405 

Ill.App.3d 389, 937 N.E.2d 685 (Second Dist. 2010), Rehearing Denied, Nov. 16, 2010.) There, 

the Commission specifically recognized “the predominant weight of the evidence stands in 

opposition to AIU‘s position on the issue.”  ICC Docket No 09-0306 (cons.) – Ameren Illinois 

Company, Proposed Increase in Rates, Order of April 29, 2010 at 30.   

 The evidence in this docket requires similar due diligence by the Commission to 

thoroughly assess the conclusions made by AG/AARP witness Brosch and other parties that the 

Company’s revenue collection lag methodology is significantly flawed – especially given the 

Company’s proposal to only study its CWC needs once every three years.  AG/AARP  urge the 

Commission to reconsider its conclusion on the Revenue Collection Lag element of its CWC 

conclusions and adopt Mr. Brosch’s recommendations to (1) ) insert the same grace period 

customer remittance assumptions that were previously adopted by ComEd and that were 

approved by the Commission in Docket No. 10-0467 and 11-0721; and (2) require the Company 

to conduct statistical samples of actual customer remittances, to determine the average number of 

days between collection date and the related prior billing dates.   

Proposed Language: 

 In accordance with the arguments presented above, the last paragraph at the bottom of 

page 24 of the Proposed Order should be modified as follows: 

The Commission believes that the evidence presented 

shows that AIC’s midpoint methodology for calculating the 

revenue collection lag is arbitrary and random, and fails to 

adequately assess the customer remittance patterns and cash flow 

of the company.has appropriately calculated the revenue collection 

lag ; therefore it will be adopted for this proceeding.  The fact that 

this “midpoints” methodology has been approved by the 

Commission in other dockets does not support adoption of this 
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methodology or the specific calculation details proposed by 

Ameren here.  Illinois courts have held that “decisions of the 

Commission are not res judicata.”  Commonwealth Edison 

Company v. Illinois Commerce Comm’n, 405 Ill.App.3d 389, 937 

N.E.2d 685 (Second Dist. 2010), Rehearing Denied, Nov. 16, 

2010.   The concept of public regulation requires that the 

Commission have power to deal freely with each situation that 

comes before it, regardless of how it may have dealt with a similar 

or even the same situation in a previous proceeding.  Mississippi 

River Fuel Corp. v. Illinois Commerce Comm’n, 1 Ill.2d 509 

(1953).  A record containing new evidence or argument that 

implicates a past decision compels reconsideration on the new 

record and may require a different result.  Id.   

As held by Illinois courts, the Commission may make a 

different determination if the evidence before it does not support 

the same result as in a previous case or supports a change in a prior 

Commission position.  The evidence in this record of the arbitrary 

and random assumptions employed by Mr. Heintz in calculating 

the Company’s CWC requirements, as well as the fact that this 

case will provide the template for evaluation of rate base and 

operating income expense items in formula rate proceedings in the 

future, demand that the Commission require the Company to be 

more precise in its calculation of CWC requirements.   Three 

witnesses concluded that the Company’s calculation of the revenue 

collections lag was arbitrary and results in overstated revenue 

collection lag day figures. 

The evidence shows Ameren witness Heintz never assessed 

the flow of accounts receivables and actual customer payments in 

his evaluation of CWC needs.  In fact, there was no evaluation per 

se.  Instead, rather than employ any kind of an analysis to 

determine when revenues actually are received by Ameren among 

the various customer categories, Mr. Heintz, admitted he has not 

actually measured how long it takes to collect revenues from 

Ameren customers. The Commission agrees with AIC that it has 

adequately considered the issues presented in calculating the 

collection lag, and the method used is the same as that accepted by 

the Commission in Docket Nos. 09-0306 et al. (Cons.).  The 

Commission will also declines to accept the AIC revenue lag 

calculation, and instead adopts the recommendation of AG/AARP 

for AIC in future proceedings to either conduct a daily accounts 

receivable turnover analysis or use a statistically valid sample of 

customers' actual remittances in future filings.  The Commission 

agrees with AIC that the proposed method could be biased toward 

certain customers and unduly penalize AIC, without any evidence 

that the additional cost would produce a better result for the 

Commission's consideration. 
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The Commission hereby orders the Company to revise its 

estimated revenue collection lag method to (1) insert the same 

grace period customer remittance assumptions that were previously 

adopted by ComEd and that were approved by the Commission in 

Docket No. 10-0467 and 11-0721; and (2) conduct statistical 

samples of actual customer remittances for future CWC studies 

and formula rate filings, to determine the average number of days 

between collection date and the related prior billing dates.  

Adoption of these practices will help ensure that ratepayers are not 

burdened with excessive CWC costs, while still providing Ameren 

with the working capital it needs in conjunction with the actual 

cash flows of the Company.   

 

 

B. EXCEPTION NO. 2:  Cash Working Capital – Income Tax Lead and Lag 

At pages 28 and 29, the Proposed Order wrongly rejects the AG/AARP proposal to 

recognize in the tax payment lag calculation the fact that Ameren’s 2010 income taxes (both 

state and federal) are currently negative and more than 100% are actually non-cash, deferred 

income taxes, for which there is no current period cash flow that could contribute to cash 

working capital.  See AG/AARP Initial Brief at 25-29; AG/AARP Ex. 3.1, page 2, line 17.   In 

doing so, the Proposed Order surmises that the Commission “has a long-standing practice of not 

considering current and deferred income taxes separately,” and that it “finds no evidence present 

in this docket to cause it to vary from this treatment.”  Proposed Order at 28-29.  The Proposed 

Order also recognizes that “a different result was adopted in the ComEd docket, Docket No. 11-

0721; however, the Commission recognizes that ComEd and AIC calculate income taxes using 

different methodologies.”  Id. at 29.   These arguments, however, actually confuse the CWC 

income tax issue with Ameren’s actual income tax expense calculation.  The key point that is 

being ignored by the Proposed Order’s conclusion on this issue is that CWC is concerned with 
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the timing of cash flows (not income tax expense determination methodologies), and there are no 

cash flows when income taxes are not payable.  

As noted by Mr. Brosch in his Rebuttal testimony, there is no dispute regarding how to 

calculate income taxes, the use of statutory tax rates or the treatment of permanent tax 

differences in the ratemaking income tax expense calculation.  The Proposed Order, which 

adopts Ameren witness Heintz’s arguments, confuses the calculation of income tax expense with 

the cash working capital treatment of cash flows associated with income taxes.  Cash working 

capital that is includable in rate base is focused upon the timing of cash flows through the utility, 

rather than how to quantify income tax expense for ratemaking purposes.  See AG/AARP Ex. 3.0 

at 19-20. 

In Ameren’s case, it is undisputed that no income taxes have been payable for several 

years and the Company is in a large federal income tax carry-forward position that insures that 

no taxes will be payable in the near future.
5
 According to Ameren’s SEC Form 10-K for 2011, 

“These carryforwards are expected to satisfy income tax liabilities through the end of 2013 

(Ameren Missouri-2012, Ameren Illinois-2012, Genco-2013).”
6
   Income taxes that are not 

payable to the government are “deferred” income taxes which are non-cash expenses properly 

excluded from lead lag studies of cash working capital.    As noted in Mr. Brosch’s Direct 

testimony, unless utility income taxes are currently payable in cash to the governments, there can 

be no cash working capital impact associated with such taxes.  AG/AARP Ex. 1.0 at 33-36.  In 

Docket No. 11-0721, ComEd’s formula rate docket, the evidence showed that ComEd, too, has 

                                                           
5
  According to SEC Form 10-K at page 69, as of December 31, 2011, Ameren Corporation had 

approximately $390 million in federal income tax net operating loss carryforwards, of which $90 million is 

attributed to Ameren Illinois.  The SEC Form 10-K filings for 2010 at page 150 reveal comparable federal net 

operating loss carryforward amounts of $80 million and $17 million for the Ameren Corporation and AIC, 

respectively.  Ameren Corporation reported negative current federal income taxes in 2009 and for that year Ameren 

and Illinois Power had Illinois net operating loss carryforwards that will begin to expire in 2017. 
6
  Ameren Corporation SEC Form 10-K for 2011, page 69. 
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no currently payable income taxes due to large income tax deductions causing more than 100 

percent of ratemaking income tax expense to be in the form of deferred income taxes.  In its 

Order in that docket, the Commission excluded deferred state and federal income taxes from the 

Company’s CWC calculation.  AG/AARP Ex. 3.0 at 21.   

Both Ameren and ComEd have negative current and positive deferred income tax 

expenses, but negative current income taxes are only cash transactions if a refund can be claimed 

by the taxpayer, which no party has asserted for either ComEd or Ameren.  Thus, when all of the 

income tax expenses being included in a revenue requirement take the form of deferred income 

taxes not currently payable to the government, there can be no CWC impact from such non-cash 

expenses.  AG/AARP Ex. 3.0 at 21-22.  During cross-examination, Ameren witness Heintz 

testified that he did not examine when Ameren last paid or will be paying state and federal taxes.  

Tr. at 180.  Mr. Brosch’s proposed adjustment simply recognizes that unless utility income taxes 

are currently payable in cash to the governments, there can be no CWC needs associated with 

such taxes.   AG/AARP Initial Brief at 31-32.  

   In addition, the implication from the Proposed Order that the use of statutory tax rates 

and payment dates for CWC is necessary to maintain a consistent treatment of income tax 

expense for ratemaking purposes and avoid any differentiations between current and deferred 

income tax expense balances between rate filings is a hollow argument.  As Mr. Brosch noted, it 

is always necessary to isolate and exclude non-cash expenses such as depreciation expense, 

amortization expense and deferred income taxes when calculating cash working capital.  This is 

a routine practice that is widely accepted in Illinois and other states.  Only cash expenses belong 

in lead lag studies and deferred income taxes are not cash expenses.  The record is clear that 

Ameren does not expect to pay income taxes any time soon, given its utilization of bonus 
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depreciation and tax accounting changes on recent filed returns, so Mr. Heintz’ speculation 

regarding any “swing” in current versus deferred income taxes is pure fiction.  

 Moreover, Ameren itself recognizes that deferred income taxes are non-cash expenses in 

its published financial statements.  In Ameren Corporation’s Consolidated Statement of Cash 

Flows, deferred income taxes are recognized as an adjustment to reconcile net income to net cash 

provided by operating activities, because deferred income tax expenses are recorded as expenses 

that do not require cash outflows.   This acknowledgement of depreciation and deferred income 

taxes as non-cash expenses is also shown in the Company’s filed Schedule D-7, page 17, line 4, 

where the Company’s non-cash expenses such as Deferred Income Taxes and 

Depreciation/Amortization are added back to Net Income in order to determine “FUNDS FROM 

OPERATIONS.”  AG/AARP Ex. 43.0 at 20-21.  

 For all of these reasons, only the “currently payable” income taxes that involve any cash 

outflows should be included in the lead lag study and in the revenue requirement.  In Ameren’s 

case, income taxes that are not payable to the government are “deferred” income taxes which are 

non-cash expenses properly excluded from lead lag studies of cash working capital.  The 

recognition of negative currently payable income tax is best accomplished by setting the income 

tax payment lag values to zero as shown in AG/AARP Ex. 3.1, page 2, line 17.  Alternatively, 

Mr. Brosch recommended that the Commission could adopt the treatment applied in the 11-0721 

rate order, where ComEd’s income tax posture is comparable to Ameren’s, in which the negative 

amount of currently payable income taxes are reflected in both the expense lead calculation and 

as a reduction to revenues that are subjected to the revenue lag.  Id. at 22-23. 
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Proposed Language: 

 In accordance with the arguments presented above, the last paragraph of the Commission 

Conclusion of the Proposed Order at the bottom of page 28 and the top of page 29 should be 

modified as follows: 

The Commission finds that AIC, as supported by Staff, has 

proposed the appropriate method in this docket for determining the 

appropriate income tax lead and lag.  The Commission agrees that 

it has a long-standing practice of not considering current and 

deferred income taxes separately.  The Commission finds no 

evidence present in this docket to cause it to vary from this 

treatment.  The Commission recognizes that a different result was 

adopted in the ComEd docket, Docket No. 11-071; however, the 

Commission recognizes that ComEd and AIC calculate income 

taxes using different methodologies.  Should those methodologies 

align in the future, or new evidence be presented, the Commission 

will certainly re-visit this issue in future proceedings. 

in Ameren’s case, it is undisputed that no income taxes have been 

payable for several years and the Company is in a large federal 

income tax carry-forward position that insures that no taxes will be 

payable in the near future.  Income taxes that are not payable to the 

government are “deferred” income taxes which are non-cash 

expenses properly excluded from lead lag studies of cash working 

capital.    As noted in Mr. Brosch’s Direct testimony, unless utility 

income taxes are currently payable in cash to the governments, 

there can be no cash working capital impact associated with such 

taxes.  AG/AARP Ex. 1.0 at 33-36.   

In Docket No. 11-0721, ComEd’s formula rate docket, the 

evidence showed that ComEd, too, has no currently payable 

income taxes due to large income tax deductions causing more 

than 100 percent of ratemaking income tax expense to be in the 

form of deferred income taxes.  In our Order in that docket, the 

Commission excluded deferred state and federal income taxes from 

the Company’s CWC calculation.  AG/AARP Ex. 3.0 at 21. Cash 

working capital that is includable in rate base is focused upon the 

timing of cash flows through the utility, rather than how to 

quantify income tax expense for ratemaking purposes.  See 

AG/AARP Ex. 3.0 at 19-20.  Accordingly, the recognition of 

negative currently payable income tax is best accomplished by 

setting the income tax payment lag values in Ameren’s lead/lag 

study to zero, as shown in AG/AARP Ex. 3.1, page 2, line 17.     
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C. EXCEPTION NO. 3 -- CWIP Not Subject to AFUDC 

 

Ameren Illinois’ original rate base proposal on this issue included projects in its balance 

of Construction Work In Progress (“CWIP”) that were not earning Allowance For Funds Used 

During Construction (“AFUDC”) as of end of the test year period (December 31, 2010) for this 

formula rate case.  AG/AARP proposed an adjustment that would remove all of these projects, 

since these projects had not actually been funded by Ameren Illinois investors during the test 

year period.  Staff proposed an adjustment to remove some, but not all, of these projects, and 

Ameren Illinois agreed to that adjustment.  The Proposed Order sided with the utility company 

and the Staff, but the reasoning for that decision is unclear.   

As far as a rationale for its conclusion, the Proposed Order provides only this conclusory 

paragraph: 

The Commission agrees with Staff and AIC as to the more appropriate adjustment on this 

issue, therefore Staff's proposed adjustment will be adopted.  The Commission finds that 

AIC has adequately explained the reason for adopting Staff's proposed adjustment, and it 

appears from the evidence presented that it would not be appropriate to impose 

AG/AARP's adjustment on AIC. 

Proposed Order at 72.  The statement that “The Commission finds that AIC has adequately 

explained the reason for adopting Staff's proposed adjustment” is not followed with any insight 

into what exact reason persuaded the ALJs to adopt that adjustment.   The statement that “it 

appears from the evidence presented that it would not be appropriate to impose AG/AARP's 

adjustment on AIC” is also a mere conclusion without an explanation as to why the ALJ would 

reject AG/AARP’s more thorough adjustment.   

These are not adequate findings of fact, which makes the decision difficult to analyze.  

Do the ALJs believe that the projects in question were actually funded fully in cash by Ameren 
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Illinois investors during the test year period?  If so, the Proposed Order is simply incorrect.  

Vendors, rather than shareholders, had actually funded these CWIP investments as of year-end 

2010.  AG/AARP Ex. 1.0, p. 33.  Do the ALJs believe that CWIP which is not subject to 

AFUDC may sometimes be included in rate base, if the utility funds CWIP project costs closely 

after the year-end deadline?  If so, the Proposed Order is inconsistent with past Commission 

precedent (Docket No. 10-0467, Order of May 24, 2011 at 30-31) and a bad policy that forces 

utility consumers to pay for items funded outside of the test period.  Do the ALJs believe that the 

Staff proposed adjustment is simply a good compromise?  If so, the decision is arbitrary, in that 

it is not grounded on any clear policy as to when CWIP that is not subject to AFUDC during the 

test period may actually be included in rate base.  The Proposed Order offers no explanation as to 

why the AG/AARP adjustments should not be applied along with the Staff/AIC adjustment. 

AG/AARP continues to assert that its adjustment is most consistent with a clear policy 

demarcation, and more consistent with Commission practice.  If the Commission believes that 

only projects funded by the utility (as opposed to vendors) should be included in rate base, then 

the AG/AARP adjustment is the only logical position to adopt.  Ameren Illinois witness Ronald 

Stafford admitted that the difference in the two adjustments was that the Staff adjustment 

included amounts that were paid in 2011 (rather that during the 2010 calendar year test period for 

this case).  Tr. 305-306.  Accounts Payable still remained as to several of these listed projects as 

of the final day of the test period.  Vendors, rather than shareholders, had actually funded these 

CWIP investments as of year-end 2010.  AG/AARP Ex. 1.0, p. 33.  This means that AIC investors 

provided none of the capital used to finance these projects and thus should be excluded from rate 

base in this formula rate case.   

 

 



 

18 
 

Proposed Language: 

In accordance with the arguments presented above, the last paragraph of the Commission 

Conclusion at page 72 of the Proposed Order should be modified as follows: 

 

 The Commission agrees with AG/AARP that both the 

Staff/AIC adjustment and the AG/AARP adjustment to CWIP are 

appropriate and reasonable, and necessary to ensure that customers 

do not pay excessive rates.  An appropriate rate base should 

include only CWIP projects that were not earning AFUDC as of 

the end of the test year period, December 31, 2010, that were fully 

funded by investors at that date (rather than vendors) and that are 

not also included in projected additions to Plant in Service for the 

subsequent year.  Although the Staff adjustment removed some 

projects that are included in projected Plant in Service, offsetting 

amounts in Accounts Payable still serve to reduce Ameren’s actual 

cash investment in several other projects, which means that AIC 

investors did not provide all of the capital used to finance these 

other projects during the test period.  Vendors, rather than 

shareholders, funded a portion of the CWIP investments as of year-

end 2010 that are not separately included within projected Plant 

Additions, and these offsetting payable balances should also be 

recognized in determining rate base. 

The Commission agrees with Staff and AIC as to the more 

appropriate adjustment on this issue, therefore Staff's proposed 

adjustment will be adopted.  The Commission finds that AIC has 

adequately explained the reason for adopting Staff's proposed 

adjustment, and it appears from the evidence presented that it 

would not be appropriate to impose AG/AARP's adjustment on 

AIC.   

 
D. EXCEPTION NO. 4 – Account 190 Asset -- Step-up Basis Metro  

At page 69, the Proposed Order, without explanation, adopts the Company’s position on 

the treatment of accumulated deferred income taxes on assets that were transferred from an 

affiliate to Ameren in  2005.   In their analysis of the issue, the ALJs simply state, after 

summarizing the evidence: 

 The Commission finds that AIC has properly accounted for 

these items, and as recommended by Staff, no adjustment is 

necessary in this proceeding.  The Commission therefore will 
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reject the proposed adjustment of AG/AARP and CUB, and find 

that no further adjustment is necessary to the Account 190 asset. 

 

Proposed Order at 69. 

 

This rationale of sorts does not address the fact that the Company’s proposed treatment 

results in a higher net rate base value for the transferred assets than the net rate base value in the 

hands of the affiliate prior to the transfer.  The Proposed Order’s failure to reduce Ameren’s rate 

base by the amount of these transferred ADITs violates a bedrock principle of cost based rate 

regulation and original cost principles:  affiliated utilities should not be able to increase the rate 

base value of assets by means of inter-company transfers.  Section 9-210 of the Act provides that 

the Commission shall base its evaluation of the value of utility plant based on its original cost 

value when setting rates.   220 ILCS 5/9-210.  (“For purposes of establishing the value of public 

utility property, when determining rates or charges, or for any other reason, the Commission may 

base its determination on the original cost of such property.”)     

The record evidence supports adoption of AG/AARP witness Effron’s proposed removal 

from rate base of the balance of ADIT related to Account 190’s “tax depreciation step-up basis 

Metro.”  This ADIT balance represents deferred taxes on certain tax depreciable assets that were 

transferred in 2005 by Union Electric to CIPS, according to the Company.  AG/AARP Ex. 2.0 at 

6.  The following points are undisputed: 

 Prior to the transfer of the assets from Union Electric to AIC there was a balance of 

ADIT. 

 Thus, when Union Electric held the assets, the net rate base value of those assets was the 

gross plant less accumulated depreciation less ADIT. 
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 However, under the Proposed Order’s treatment (including the account 190 ADIT asset 

in rate base), the net rate base value of the assets, in effect, does not include any reduction 

to rate base for the ADIT that existed at the time of the transfer.   

AG/AARP witness Effron testified that the transfer of the assets from UE to CIPS at book value 

did not result in any payment of taxes at the time of the transfer, and this transfer of property 

from one regulated utility to another should not result in any increase to the net value of those 

assets included in the Company’s rate base.  For ratemaking purposes, the ADIT associated with 

the assets at the time of the transfer should follow the assets, without any offset.  AG/AARP Ex. 

2.0 at 6-7.  The Proposed Order recognizes this fact, noting “In confirmation, AIC notes that 

Staff witness Hathhorn testified that during the original transfer case the credit entry to Account 

190 of $17,664,689 was offset by a debit entry to Account 282 of $17,664,689.”  Proposed Order 

at 69.  What is clear is that subsequent to the transfer, the net rate base value of the assets was 

inappropriately higher in the hands of AIC than it had been in the hands of Union Electric.
7
   

 As Mr. Effron explained, there were related ADIT on the books of Union Electric at the 

time of the sale, as Mr. Stafford acknowledges.  Ameren Ex. 13.0 at 26.  That ADIT balance 

should follow the assets, without any entry to Account 190 to offset the credit balance of ADIT.  

Otherwise, the net rate base value of the assets would be higher in the hands of CIPS than the net 

rate base value of the assets in the hands of the affiliate from whom the assets were purchased, 

which would clearly be inappropriate.  Elimination of the state and federal deferred ADIT on 

                                                           
7
  The transfer took place at the book value of the assets, which at the time of the transfer was higher than the 

tax basis.  Because the transfer of the assets was between affiliated members of a consolidated tax return, there was 

no gain for tax purposes at the time of the transfer.  However, CIPS “stepped up” the tax basis of the assets to their 

book value at the time of the transfer.  With the book basis equal to the tax basis, there would be no net deferred 

taxes, and CIPS recorded a deferred tax asset that offset the related accumulated deferred taxes at the time of the 

asset transfer.  AG/AARP Ex. 2.0 at 6. 
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“tax depreciation step-up basis Metro” reduces the Company’s jurisdictional rate base by 

$7,057,000 (Schedule DJE-1.1). 

In addition, it was established during cross-examination that the offsetting entries at the 

time that the deferred tax assets were established were to income, rather than rate base.  Tr. at 

230-235; See also AG Cross Ex. 1.   In other words, the Company booked income at the time of 

the transfer and is now seeking to have ratepayers pay a return on the asset that was recorded in 

association with that income.  The deferred tax debit balance is, in effect, the other side of a gain 

booked at the time of the asset transfer.  Ameren should not have booked a gain on the transfer of 

assets between affiliates, and customers should certainly not be required to pay a return on an 

asset that was recorded in association with that gain.  Both the record evidence and Illinois law 

support Commission adoption of Mr. Effron’s well-supported adjustment.     

 Proposed Language: 

In accordance with the arguments presented above, the last paragraph of the Commission 

Conclusion at page 69 of the Proposed Order should be modified as follows: 

The Commission finds that the AIC accounting has properly 

accounted for this  these items is improper.  As a matter of public 

policy and original cost principles, transfers on assets between 

affiliated utility operating companies should not inflate the rate 

base value of the transferred assets. and as recommended by Staff, 

no adjustment is necessary in this proceeding.  The Commission 

therefore will accept reject the proposed adjustment of AG/AARP 

and CUB, and find that no further adjustment is necessary to 

eliminate the Account 190 asset related to “tax depreciation step-

up basis Metro” from the Company’s rate base. 
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III. EXCEPTION TO FORMULA RATE TARIFF -- Interest Rate on Under/Over 

Collections (Reconciliation Interest Rate) 

 

One of the most fervently debated issues in this case, and indeed in the ComEd formula 

rate case currently on rehearing, has been the establishment of the proper interest rate on 

reconciliation balances, pursuant to Section 16-108.5(d) of the Act.  The Act requires that the 

calculated difference between the previously approved inception revenue requirement and the 

later reconciled, actual revenue requirement is to be added into the next year’s revenue 

requirement, with interest, so that the utility ultimately receives the full recovery of the “actual” 

cost of service from consumers.  The relevant section of the Act states: 

The filing shall also include a reconciliation of the revenue 

requirement that was in effect for the prior rate year (as set by the 

cost inputs for the prior rate year) with the actual revenue 

requirement for the prior rate year (as reflected in the applicable 

FERC Form 1 that reports the actual costs for the prior rate year). 

Any over-collection or under-collection indicated by such 

reconciliation shall be reflected as a credit against, or recovered as 

an additional charge to, respectively, with interest, the charges for 

the applicable rate year. 

 

220 ILCS 5/16-108.5(d) (emphasis added).  The Proposed Order acknowledges that the 

consensus of the parties is that the “interest” included in this subsection of the Act references the 

recognition of the time-value of money in the reconciliation adjustment calculation.  Proposed 

Order at 185.   However, it wrongly concludes that the word “interest” as referenced in the 

statute translates into the utility’s weighted average cost of capital (“WACC”).  The Proposed 

Order surmises:   

 

Some argue that AIC will finance under-recovery balances 

with short-term debt.  It appears to the Commission that this 

argument is based on the assumption that it is possible to trace 

capital from source to use.  In the context of utility rate cases, this 

is an assumption that the Commission typically rejects because 
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cash is fungible.  One exception is the assumption that short-term 

debt is the first source of capital used to finance CWIP.  This 

assumption, however, is a regulatory prescription not an economic 

one.  It is simply a regulatory determination made in calculating 

the interest rate accrued on AFUDC associated with CWIP.  

 

From an economic perspective, the Commission continues 

to generally believe that cash is fungible and cannot be traced from 

source to use.  In the case of an under-recovery balance, it is not 

clear to the Commission that AIC would rely exclusively on short-

term debt, or debt, to fund the under-recovery.  The Commission 

would not expect AIC to totally change the way it manage its 

capital structure.  As AIC suggests, credit ratings are a key 

consideration in managing a utility's capital structure.  Increasing 

the proportion of debt in the capital structure is not something the 

Commission would expect AIC to do without careful 

consideration.  The Commission does not believe the record 

supports a finding that AIC will or should finance reconciliation 

under-recoveries with only debt or short-term debt.  The record 

supports a finding that reconciliation under-recoveries will likely 

be typical utility investments and expenses, some which may be 

capitalized, and will be financed with AIC's capital just like other 

investments and expenses. 

 

As for reconciliation over-recoveries, CUB suggests that 

they should be treated differently than reconciliation under-

recoveries.  The Commission, however, disagrees.  To the extent 

AIC's rates are not high enough to recover costs, the Commission 

believes it should be allowed to earn its WACC on the short-fall.  

The WACC is by definition AIC's time value of money. 

 

 

Proposed Order at 185.  There are several reasons why the adoption of a WACC as the interest 

rate should be rejected in the Commission’s final Order.   

A. Principles of Statutory Interpretation Require Rejection of the 

WACC as an Interest Rate. 

 

First, principles of statutory interpretation support rejection of Ameren’s and the ALJs’ 

proposal that a weighted average cost of capital interest rate be applied to the reconciliation 

balance/credit.  When evaluating the appropriate interest rate to be applied, the Commission’s 

analysis of this issue must begin with an examination of the statutory language itself.  People ex 
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rel. The Department of Public Aid v. Smith, 212 Ill.2d 389, 818 N.E.2d 1204 (2004) (“Smith”).  

The primary objective in construing a statute is to determine and give effect to the legislature’s 

intent.  Id., citing Yang v. City of Chicago, 195 Ill.2d 96, 745 N.E.2d 541 (2001).  As such, each 

undefined word in the statute must be ascribed its ordinary and popularly understood meaning.  

Smith, 212 Ill.2d at 397; Texaco-Cities Service Pipeline Co. v. McGaw, 182 Ill.2d 262, 270, 

(1998).  In addition, in evaluating the meaning of the term “interest”, the Commission must 

construe the statute as a whole and must consider the word in light of other relevant provisions of 

the statute.  County of DuPage v. Illinois Labor Relations Bd., 231 Ill.2d 593, 604, 900N.E.2d 

1095 (2008); Williams v. Staples, 208 Ill.2d 480, 487, 804 N.E.2d 489 (2004); In re Detention of 

Lieberman, 201 Ill.2d 300, 308, 776 N.E.2d 218 (2002). 

The words used by the General Assembly -- “with interest” – are used elsewhere within 

the EIMA and, indeed, throughout the Public Utilities Act.  For example, in addition to the 

annual reconciliation provisions of Section 16-108.5, subsection (b)(2) provides for a retroactive  

return to traditional ratemaking and an adjustment “with interest,” if the Commission finds, after 

notice and hearing, that a participating utility is not satisfying its investment amount 

commitments described in Section 16-108.5(b).  According to this subsection, the then current 

rates remain in effect “until such time as new rates are set pursuant to Article IX of this Act, 

subject to retroactive adjustment, with interest, to reconcile rates charged with actual costs.”  220 

ILCS 5/16-108.5(b). 

Section 16-108.5(g) also references the awarding of retroactive adjustments of rates “with 

interest” in the event that the formula rate becomes inoperative due to an average annual increase 

exceeding 2.5% as calculated pursuant to that same subsection.  220 ILCS 5/16-108.5(g).   

Similarly, subsection (h) of Section 16-108.5 references similar retroactive adjustment of rates, 
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“with interest”, in the event that the Commission finds in 2017 that the change in the total 

average paid amount per kilowatt hour paid by residential customers between June 1, 2011 and 

May 31, 2017 exceeds 2.5% compounded annually.  220 ILCS 5./16-108.5(h).  Similar 

retroactive adjustments “with interest” are provided for in 2022, when the EIMA sunsets.  Id. 

 Other references to retroactive adjustments of rates “with interest” appear throughout the 

Public Utilities Act, and the Commission has never interpreted these provisions as permitting a 

rate of interest equal to a utility’s WACC.  See, e.g., Section 8-306(k) (“When the customer is 

due a refund resulting from payment of an overcharge, the utility shall credit the customer in the 

amount of overpayment with interest from the date of overpayment by the customer. The rate for 

interest shall be at the appropriate rate determined by the Commission under 83 Ill. Adm. Code 

280.70.” [emphasis added]); Section 9-221 (Municipal taxes) (“If the Commission finds, after a 

hearing, that such supplemental schedule does not correctly specify such additional charge, it 

shall by order require a refund to the appropriate customers of the excess, if any, with interest, in 

such manner as it shall deem just and reasonable, and in and by such order shall require the 

utility to file an amended supplemental schedule corresponding to the finding and order of the 

Commission.” [emphasis added]); Section 9-222 (Gas Revenue Taxes) (“If the Commission 

finds, after a hearing, that such supplemental schedule does not correctly specify such additional 

charge, it shall by order require a refund to the appropriate customers of the excess, if any, with 

interest, in such manner as it shall deem just and reasonable, and in and by such order shall 

require the utility to file an amended supplemental schedule corresponding to the finding and 

order of the Commission.” [emphasis added]); Section 9-252 (Complaint made to ICC for 

improper charge) (“When complaint is made to the Commission concerning any rate or other 

charge of any public utility and the Commission finds, after a hearing, that the public utility has 
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charged an excessive or unjustly discriminatory amount for its product, commodity or service, 

the Commission may order that the public utility make due reparation to the complainant 

therefor, with interest at the legal rate from the date of payment of such excessive or unjustly 

discriminatory amount.” [emphasis added]); 9-252.1 (Billing errors) (“When a customer pays a 

bill as submitted by a public utility and the billing is later found to be incorrect due to an error 

either in charging more than the published rate or in measuring the quantity or volume of service 

provided, the utility shall refund the overcharge with interest from the date of overpayment at the 

legal rate or at a rate prescribed by rule of the Commission.” [emphasis added]); and Section 19-

115(g)(3)(D) (Obligations of alternative suppliers) (“The alternative gas supplier shall provide to 

the customer: … (D) refunds of any deposits with interest within 30 days after the date that the 

customer changes gas suppliers or discontinues service if the customer has satisfied all of his or 

her outstanding financial obligations to the alternative gas supplier at an interest rate set by the 

Commission which shall be the same as that required of gas utilities…” [emphasis added]).  220 

ILCS 5/8-306(k); 9-221; 9-222; 9-252; 9-252.1; 19-115(g)(3)(D).   

All of these provisions, which reference the awarding of refunds with interest, are 

designed to make the customer whole for excess revenues collected during a designated period, 

similar to the reconciliation provisions of Section 16-108.5 of the Act.  At no time in the 

awarding of refunds with interest under these provisions has the Commission established a rate 

of interest at the utility’s WACC. 

Likewise, the General Assembly has clearly identified those ratemaking instances when 

the application of a specific “return” is appropriate.  For example, in Section 16-108.5, the Act 

provides that electric utilities opting for formula rates shall be entitled to an “investment return 

on pension assets net of deferred tax benefits equal to the utility's long-term debt cost of capital 
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as of the end of the applicable calendar year… .”  220 ILCS 5/16-108.5(c)(4)(D).  Thus, in those 

instances when the General Assembly intended to permit a specific “return” on longer-lived 

assets, rather than specifying use of the utility’s weighted average cost of capital, a long-term 

debt return level is specified.  We must assume that, for reconciliation balances and credits, the 

language of Section 16-108.5 would have provided for specific and more permanent return rates, 

possibly including the cost of long term debt, rather than the “interest” reference that exists in 

Section 16-108.5(c)(6).  

In short, applying rules of statutory interpretation that require the Commission to ascribe 

a word’s ordinary and popularly understood meaning (Smith, 212 Ill.2d at 397), construe the 

statute as a whole and consider the word(s) in light of other relevant provisions of the statute 

(County of DuPage v. Illinois Labor Relations Bd., 231 Ill.2d 593, 604, 900N.E.2d 1095 (2008)), 

it is clear that the Proposed Order’s conclusion that the utility’s WACC should be applied to 

reconciliation balances and credits is contrary to a plain reading of both Section 16-108.5 

specifically and the Act in general.  

B. Ameren Failed to Demonstrate that its WACC is the Appropriate 

Reconciliation Interest Rate. 

 

Another reason why the Commission should reject application of Ameren’s WACC as 

the reconciliation balance interest rate is that the Company failed to provide evidence that the 

WACC was the appropriate compensation for the time value (a maximum two-year period) of 

money.  While the Proposed Order concludes that Ameren might finance any reconciliation 

shortfall with common equity, this is not supported by the record.  The Company has not 

demonstrated that reconciliation balances would require any new equity financing or other 

incremental permanent financing by Ameren.  Yet, the interest provision recommended by 
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Ameren would have consumers pay the Company its weighted average cost of capital on any 

reconciliation amount.  Ameren Ex. 2.1 at Sch. FR A-4, lines 1 through 3.  In addition to not 

being authorized by the statute, which calls for simple “interest,” this would result in an 

excessive interest rate that does not represent the actual cost of incremental, new capital needed 

for the short period of time that the reconciliation amount will be outstanding prior to its 

guaranteed recovery or refund to customers under the formula.   

As noted in the AG/AARP Initial Brief, the potential reconciliation amount will not be 

known until the review of the actual data for the revenue requirement is presented, and will be 

set for recovery for the next annual rate year.  As such, the known balance will be collected 

within the year following the determination of the reconciliation amount.  This represents a short 

term obligation (as it can be a credit or a charge).  These balances therefore do not require 

permanent financing by Ameren, and should not be expected to require new Ameren common 

stock issuances or parent company equity infusions for financing.  In fact, both of the Ameren 

formula rate filings to date in Docket Nos. 12-0001 and 12-0293 have proposed revenue 

reductions from the prior year’s applicable revenue requirement.  There is no basis to assume 

that incremental equity financing will occur in connection with the annual revenue 

reconciliations. AG/AARP Ex. 1.0 at 16-17.  The interest rate allowed on the reconciliation 

amounts should not be inflated by treating this regulatory asset like longer term rate base assets, 

as Ameren’s approach would do.  See AG/AARP Initial Brief at 82-83.  The Company’s WACC 

is reflective of all of its historical financing activities and is not indicative of the incremental cost 

of new capital the Company may incur to finance any future reconciliation balances, which exist 

for a period of two years at the most. 
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AG/AARP witness Brosch recommended that a short term debt interest rate should be 

used for purposes of reconciliation credits and charges, recognizing Ameren’s ability to access 

credit markets at favorable cost rates to finance short term asset investments.  For example, the 

average cost of short term debt to Ameren Corporation was only 2.3% in 2011.   Both Staff and 

CUB witnesses likewise endorsed use of a short term debt interest rate on reconciliation 

balances.  Moreover, reconciliation interest should represent some reasonable estimate of what it 

costs the utility to finance marginal or incremental new capital requirements.  So the relevant 

cost measure is not the utility’s historical embedded capital costs, such as the WACC, which 

includes the cost of long term debt and equity for all of the prior years in which debt was issued 

and is still outstanding.  The use of a short term debt (or even the Commission-ordered hybrid 

amount from Docket 11-0721) reflects the fact that the reconciliation balances can be either 

positive amounts that require incremental financing until recovered from customers or negative 

amounts that provide capital from customers until refunded through rates.   

As noted above, the Proposed Order suggests that the argument that short-term debt 

should be used as an interest rate assumes that it is possible to trace capital from source to use – 

“an assumption that the Commission typically rejects because cash is fungible.” Proposed Order 

at 185.  To be clear, AG/AARP agree that utility cash flows are dynamic, and incremental 

financing requirements can be met in a number of different ways that do not imply any direct 

assignment or capitalization to particular assets.   In fact, counsel for the People highlighted this 

fact during cross-examination of Ameren witness Nelson, who agreed during cross-examination 

that every dollar in Ameren's capitalization cannot be sourced to specific rate base or other 

assets.  Tr. at 58.   
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What is important is that the formula rate structure built into Section 16-108.5 contains a 

two-year timing lag between when costs are incurred and when they are fully reconciled and 

recovered.  The statute recognizes that this is a modest lag, and expressly provides for interest, 

which is generally acknowledged as the way to compensate for the time value of money.  By 

contrast, the WACC is intended to compensate investors for funds used for long-lived rate base 

infrastructure investment costs.    Reconciliation balances could include unrecovered expenses 

and/or infrastructure return on investment costs.  Principles of ratemaking under Article IX of the 

Act do not permit utility recovery of a return on unrecovered expenses per se.  It would be 

inappropriate to apply the WACC to this two-year revenue lag. The drafters of Section 16-108.5 

did not provide for a “return” as applicable to pension assets and clearly did not specify using the 

WACC on the reconciliation balance. 

In May, of course, the Commission weighed in on the appropriate interest rate to be 

applied to reconciliation under- and over- collections, rejecting ComEd’s identical request for 

adoption of its WACC and instead adopting a hybrid approach to calculating the interest rate:  

 

In order to capture the unique aspects of the relevant period we 

find that a hybrid approach should be utilized to determine the 

appropriate interest rate.  Such a hybrid calculation would take the 

weighted costs of short-term debt and long-term debt and exclude 

the weighted cost of common equity as the methodology in 

calculating the interest rate.  This results in an interest rate of 

3.42%.  The Commission concludes that this hybrid interest rate of 

3.42% is reasonable and appropriate to be utilized for the 

reconciliation period and is hereby adopted.   

 

ICC Docket No. 11-0721, Order of May 29, 2012 at 166.
8
  While the Commission has granted 

rehearing on this issue, that Commission Order stands as valid unless otherwise changed, and 

                                                           
8
 Last month, the Commission granted ComEd’s request for rehearing on the issue of the interest rate to be assessed 

on formula rate conciliation charges and credits.  A Commission Order on Rehearing is expected by late September 

based on the schedule recently established for the Rehearing.   
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AG/AARP believes the Commission reached a reasonable, equitable compromise on the issue. 

Additional evidence on the reconciliation interest rate was presented in the Rehearing stage of 

the 11-0721 docket.  The Commission must ensure that the reconciliation interest rate adopted 

for both Ameren and ComEd is consistent.    

In sum, the scheme built into Section 16-108.5 contains this two-year timing lag between 

when costs are incurred and when they are fully reconciled and recovered.  The statute 

recognizes that this is a modest lag, and expressly provides for interest, which is generally 

acknowledged as the way to compensate for the time value of money.  By contrast, the WACC is 

intended to compensate investors for the cumulative, historical permanent financing supporting 

Plant in Service and other long-lived infrastructure investment that is included in rate base.    It 

would be inappropriate to apply the WACC to the short-term reconciliation two-year revenue 

lag. The drafters of Section 16-108.5 did not provide for a “return” as applicable to pension 

assets and clearly did not specify using the WACC on the reconciliation balance.  The 

Company’s WACC is reflective of all of its historical financing activities and is not indicative of 

the incremental cost of new capital the Company may incur to finance any future reconciliation 

balances.   For all of the reasons, the Proposed Order’s adoption of the Ameren-proposed WACC 

as the reconciliation interest rate should be rejected.  Instead, the Commission should adopt Mr. 

Brosch’s well-reasoned recommendation for the application of a short-term debt interest rate on 

reconciliation balances and credits. 

Proposed Language 

 In accordance with the arguments presented above, the Commission should modify the 

Commission Conclusion at page 185 as follows: 
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 Some argue that AIC will finance under-recovery balances 

with short-term debt.  It appears to the Commission that this 

argument is based on the assumption that it is possible to trace 

capital from source to use.  In the context of utility rate cases, this 

is an assumption that the Commission typically rejects because 

cash is fungible.  One exception is the assumption that short-term 

debt is the first source of capital used to finance CWIP.  This 

assumption; however, is a regulatory prescription not an economic 

one.  It is simply a regulatory determination made in calculating 

the interest rate accrued on AFUDC associated with CWIP.  

 

 From an economic perspective, the Commission continues 

to generally believe that cash is fungible and can not be traced 

from source to use.  In the case of an under-recovery balance, it is 

not clear to the Commission that AIC would rely exclusively on 

short-term debt, or debt, to fund the under-recovery.  The 

Commission would not expect AIC to totally change the way it 

manage its capital structure.  As AIC suggests, credit ratings are a 

key consideration in managing a utility's capital structure.  

Increasing the proportion of debt in the capital structure is not 

something the Commission would expect AIC to do without 

careful consideration.  The Commission does not believe the 

record supports a finding that AIC will or should finance 

reconciliation under-recoveries with only debt or short-term debt.  

The record supports a finding that reconciliation under-recoveries 

will likely be typical utility investments and expenses, some which 

may be capitalized, and will be financed with AIC's capital just 

like other investments and expenses. 

 

 As for reconciliation over-recoveries, CUB suggests that 

they should be treated differently than reconciliation under-

recoveries.  The Commission, however, disagrees.  To the extent 

AIC's rates are not high enough to recover costs, the Commission 

believes it should be allowed to earn its WACC on the short-fall.  

The WACC is by definition AIC's time value of money. 

 

When evaluating the appropriate interest rate to be applied, 

the Commission’s analysis of this issue must begin with an 

examination of the statutory language itself.  People ex rel. The 

Department of Public Aid v. Smith, 212 Ill.2d 389, 818 N.E.2d 

1204 (2004) (“Smith”).  Each undefined word in the statute must 

be ascribed its ordinary and popularly understood meaning.  Smith, 

212 Ill.2d at 397; Texaco-Cities Service Pipeline Co. v. McGaw, 

182 Ill.2d 262, 270, (1998).  In addition, in evaluating the meaning 

of the term “interest”, the Commission must construe the statute as 

a whole and must consider the word in light of other relevant 
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provisions of the statute.  County of DuPage v. Illinois Labor 

Relations Bd., 231 Ill.2d 593, 604, 900N.E.2d 1095 (2008); 

Williams v. Staples, 208 Ill.2d 480, 487, 804 N.E.2d 489 (2004); In 

re Detention of Lieberman, 201 Ill.2d 300, 308, 776 N.E.2d 218 

(2002).   

 

The words used by the General Assembly -- “with interest” 

– are used elsewhere within the EIMA and, indeed, throughout the 

Public Utilities Act.  For example, in addition to the annual 

reconciliation provisions of Section 16-108.5, subsection (b)(2) 

provides for a retroactive  return to traditional ratemaking and an 

adjustment “with interest,” if the Commission finds, after notice 

and hearing, that a participating utility is not satisfying its 

investment amount commitments described in Section 16-108.5(b).  

According to this subsection, the then current rates remain in effect 

“until such time as new rates are set pursuant to Article IX of this 

Act, subject to retroactive adjustment, with interest, to reconcile 

rates charged with actual costs.”  220 ILCS 5/16-108.5(b). 

 

Section 16-108.5(g) also references the awarding of 

retroactive adjustments of rates “with interest” in the event that the 

formula rate becomes inoperative due to an average annual 

increase exceeding 2.5% as calculated pursuant to that same 

subsection.  220 ILCS 5/16-108.5(g).   Similarly, subsection (h) of 

Section 16-108.5 references similar retroactive adjustment of rates, 

“with interest”, in the event that the Commission finds in 2017 that 

the change in the total average paid amount per kilowatt hour paid 

by residential customers between June 1, 2011 and May 31, 2017 

exceeds 2.5% compounded annually.  220 ILCS 5./16-108.5(h).  

Similar retroactive adjustments “with interest” are provided for in 

2022, when the EIMA sunsets.  Id. 

 

Other references to retroactive adjustments of rates “with 

interest” appear throughout the Public Utilities Act, and the 

Commission has never interpreted these provisions as permitting a 

rate of interest equal to a utility’s WACC.  See, e.g., Section 8-

306(k) (“When the customer is due a refund resulting from 

payment of an overcharge, the utility shall credit the customer in 

the amount of overpayment with interest from the date of 

overpayment by the customer. The rate for interest shall be at the 

appropriate rate determined by the Commission under 83 Ill. Adm. 

Code 280.70.” [emphasis added]).  Section 9-252 (Complaint made 

to ICC for improper charge) (“When complaint is made to the 

Commission concerning any rate or other charge of any public 

utility and the Commission finds, after a hearing, that the public 

utility has charged an excessive or unjustly discriminatory amount 
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for its product, commodity or service, the Commission may order 

that the public utility make due reparation to the complainant 

therefor, with interest at the legal rate from the date of payment of 

such excessive or unjustly discriminatory amount.” [emphasis 

added]); a9-252.1 (Billing errors) (“When a customer pays a bill as 

submitted by a public utility and the billing is later found to be 

incorrect due to an error either in charging more than the published 

rate or in measuring the quantity or volume of service provided, 

the utility shall refund the overcharge with interest from the date of 

overpayment at the legal rate or at a rate prescribed by rule of the 

Commission.” [emphasis added]);  

All of these provisions, which reference the awarding of 

refunds with interest, are designed to make the customer whole for 

excess revenues collected during a designated period, similar to the 

reconciliation provisions of Section 16-108.5 of the Act.  At no 

time in the awarding of refunds with interest under these 

provisions has the Commission established a rate of interest at the 

utility’s WACC.  What is clear is that Ameren’s proposal to apply 

the utility’s WACC to reconciliation balances and credits is 

contrary to a plain reading of both Section 16-108.5 specifically 

and the Act in general.  

 

 

The potential reconciliation amount will not be known until 

the review of the actual data for the revenue requirement is 

presented, and will be set for recovery for the next annual rate 

year.  As such, the known balance will be collected within the year 

following the determination of the reconciliation amount.  This 

represents a short term obligation (as it can be a credit or a charge).  

These balances therefore do not require permanent financing by 

Ameren, and should not be expected to require new Ameren 

common stock issuances or parent company equity infusions for 

financing.  There is no basis to assume that incremental equity 

financing will occur in connection with the annual revenue 

reconciliations. AG/AARP Ex. 1.0 at 16-17.  The interest rate on 

the reconciliation amounts should not be inflated by treating this 

regulatory asset like longer term assets, as Ameren’s approach 

would do. 

 

AG/AARP witness Brosch recommended that a short term 

debt interest rate should be used for purposes of reconciliation 

credits and charges, recognizing Ameren’s ability to access credit 

markets at favorable cost rates to finance short term asset 

investments.  For example, the average cost of short term debt to 

Ameren Corporation was only 2.3% in 2011.   An alternative cost 

rate for consideration is the interest rate Ameren currently pays on 
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customer deposit balances, which is presently zero percent.   Id. at 

17. 

 

Mr. Brosch noted that short term debt cost rates have 

recently remained at historically low levels and tend to be 

generally lower than the costs of more permanent debt capital most 

of the time.  With the large anticipated infrastructure investments 

AIC will make pursuant to new Section 16-108.5 and because 

inflation impacts upon annual operating expenses are not projected 

beyond test year end in setting formula rates, it is reasonable to 

expect future reconciliations to often yield reconciliation balances 

that are chargeable to ratepayers.  Given these circumstances, and 

taking into account the rules of statutory interpretation, the 

Commission adopts the recommendation of AG/AARP to apply a 

short term debt cost rate as the reconciliation interest rate.  This 

rate both fairly compensates the Company for the potential two-

year lag in recovery of actual costs that exceed the revenue 

requirement established in annual formula rate proceedings for the 

relevant 12-month period and ensure that ratepayers pay no more 

than the Company’s actual costs to of carrying that reconciliation 

balance.  

 

 

 

 

 

 

 

 

 

 

 

 

 



 

36 
 

IV. CONCLUSION 

WHEREFORE, the People of the State of Illinois respectfully request that the 

Commission enter an order consistent with the recommendations made in this Brief.  

Respectfully submitted, 

PEOPLE OF THE STATE OF ILLINOIS   
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