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HEARTLAND RECYCLING, LLC, ) 
) CHIE:F CLEI;i('S OFFICE 

Complainant, ) 
) 

v, ) 
) No.: 12 - 0343 
) 

COMMONWEALTH EDISON COMPANY, ) 
) 

Respondent. ) 

COMPLAINANT HEARTLAND RECYCLING, LLC 'S 
SUR REPLY TO COMED'S REPLY 

Heartland Recycling, LLC.'S ("Heartland"), submits to the Illinois Commence 

Commission ("Commission") this Sur Reply in support of its Response to the Motion to Dismiss. 

INTRODUCTION 

CornEd's Reply fails to address the arguments raised in Heartland's Response. To the 

extent that it attempts to do so, the Reply is entirely conclusory. 

In its Response to the Motion to Dismiss, Heartland relies upon the mandates of statutory 

construction, particularly when dealing with statutes in derogation of the common law, 

demonstrating that a dismissal of Heartland's Complaint, pursuant to 735 ILCS 5/2-619 is 

thoroughly inappropriate because neither ILL.C.C. No.1 0, Second Rev. S. No. 152 ("Sheet No. 

152"), nor ILL.C.C. Second Rev. Sheet No. 203 ("Sheet No. 203 "), constitute any bar to 

Heartland's action. Sheet No. 203 has no application to Heartland's circumstances, whatsoever, 

and, if Sheet 152 is held to have application, a factual determination must be made as to whether 

the surge causing Heartland's damages was, or was not, an "unavoidable" surge which would 

provide CornEd immunity for Heartland's damages. 



ARGUMENT 

Heartland's has failed to reply with regard to Sheet No. 203 and has, therefore, conceded 

the inapplicability of that provision to Heartland's Complaint. That concession is outcome 

determinative in this cause, because the underpinning of CornEd's Reply is the argument that 

ShefJler v Commonwealth Edison Company, 2011 Ill. 110166, requires the application of Sheet 

No. 152, as interpreted by CornEd, to Heartland's Complaint. However, CornEd's Reply is 

predicated upon two (2) conclusions of law. First, that ShefJler requires application of Sheet No. 

152 to Heartland's Complaint and, second, that the interpretation of the word "unavoidable" 

surge, in Sheet No. 152, means any, and every, surge. 

ShefJler has no application to either the circumstances presented by Heartland's 

Complaint, or to the proper interpretation of Sheet No. 152. The facts and circumstances 

addressed in ShefJler are radically different from those presented by Heartland's Complaint, and 

the requisite predicates for the ruling in ShefJler are not present in this cause. In ShefJler, the 

plaintiff alleged damages resulting from severe weather related power outages. The tariff made 

specific, express, provision for those very circwnstances, and ShefJler simply held that the 

particular allegations of that complaint presented circumstances which were specifically 

addressed by the provisions of Illinois Commerce Commission No.4, lOth Revised Sheet No. 56 

(the then current iteration of Sheet No. 203). ShefJler cannot be extrapolated to facts and 

circumstances which it did not address or resolve. Furthermore, ShefJler's ruling was made in 

terms of a jurisdictional question i.e., whether jurisdiction for that particular suit was appropriate 

in the Commission or in the Circuit Court. The answer to that question was to be determined by 

whether the tariff "address[ es 1 or does not address a specific situation" . ShefJler, at II. If the 
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tariff addresses the circumstances alleged in the Complaint, the tariff would have application and, 

therefore, jurisdiction would be appropriate in the Commission. ShejJler. at 12. ShejJler merely 

found that the express allegations of a complaint fell squarely within the express provisions of 

the forerunner to Sheet No. 203. The Court did not address the facts present here, Sheet No. 152 

nor the appropriate parameters of Sheet No. 152. However, CornEd attempts to extrapolate 

ShejJler as a basis for the application of Sheet No. 152 to the facts of Heartland's Complaint. 

That effort is merely conclusory, in that the limitations, and the applicability, of the decision are 

clear: 

"The tariff specifically exempts from damage claims equipment malfunctions caused by 
weather. As noted, although plaintiffs attempt to state a claim for negligence, their claims 
are entirely based upon equipment malfunctions caused by weather." 

ShejJler. at 13. 

The remainder of CornEd's argument, in the absence of either law or logic, is that 

"unavoidable" surges means all surges, of every kind, because CornEd says it is so. ShejJler 

offers no support in that regard. Even assuming, arguendo, that ShejJler could be extrapolated to 

apply Sheet No. 152 to Heartland's circumstances, that still would not resolve the question of 

the interpretation of "unavoidable" surge. ShejJler sheds no light upon what establishes an 

"unavoidable" surge, or how that term is to be interpreted. As set forth in Heartland's Response, 

the rules of statutory construction preclude the dismissal of that word, and require that it be given 

effect pursuant to its ordinary and plain meaning. The term implicitly creates a distinction 

between "avoidable" and unavoidable" surges. Resolution of the questions presented thereby, 

necessarily involves a factual determination. 
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Sheffler is of no benefit to CornEd. It cannot be extrapolated to apply Sheet No. 152 to 

Heartland's Complaint, cannot be interpreted to answer the question of what surge 

"unavoidable" and cannot serve to support CornEd's conclusion that "unavoidable" means any, 

and every, surge. 

CONCLUSION 

Heartland's Complaint is not barred by the tariff. Sheet No. 203 has no application to the 

facts alleged in the Complaint, and Sheet No. 152, may, or may not, be found to have application. 

If found inapplicable, Heartland is entitled to establish a cause of action by pleading common law 

negligence and common law willful conduct. Heartland has adequately alleged varied grounds 

for each action including, that CornEd knew, or should have known, that a surge of the nature of 

the surge occurring February 2, 2011, could, and would, occur. Heartland need not plead proof 

at this stage. If the Commission finds that Plaintiff has failed to raise the statutory duty set forth 

in 220 ILCS 8/1-101, the allegations demonstrate that Heartland can do so by amendment. 

Sheet No. 152 makes no provision for damage from surges which may not be 

"unavoidable", and provides no remedy for that variety of loss. Therefore, the common law may 

be invoked because the tariff does not address those circumstances. However, should the 

Commission determine that Sheet No. 152 does address the circumstances of Heartland's 

Complaint, it must also find that it addresses them incompletely, raising, but failing to 

distinguish between, or to provide for, damages attributable to an avoidable power surge. 
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In any of the foregoing three (3) scenarios, dismissal with prejudice pursuant to Section 

2-619, is absolutely inappropriate because Heartland can be seen to state a claim, cognizable at 

--------------
law, in any of the three (3). CornEd's Motion to Dismiss shoul~d ____ 7 •. uiedTjhthat basis alone. 

Sidney Abelski, Attorney for Complainant 

CERTIFICATION 

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil 
Procedure, the undersigned certifies that the statements set forth in this instrument are true and 
correct, except as to matters therein stated to be on information and belief and as to such matters 
the undersigned certifies as aforesaid that he/s~~_'ler-i:ly-befleves the same rue. 

/ 

ABELSKI & ASSOCIATES, LTD. 
180 N. Michigan Avenue 
Suite 1800 
Chicago, IL 6060 I 
3121236-7553 
Attorney No.: 11693 

Sidney M>et§kl, Atto or Complainant. 
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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

HEARTLAND RECYCLING, LLC, 

v. 

COMMONWEALTH EDISON COMPANY. 

) 
) 
) 
) 
) 
) 
) 

No.: 12 - 0343 

NOTICE OF FILING 

To: Elizabeth Rolando, Chief Clerk 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL 6270 I 

All Parties on the Attached Service List 

Please take note that on Tuesdav. August 28. 2012. the undersigned has caused to be filed 
with Docket Clerk of the Illinois Commence Commission, 527 East Capitol Avenue, Springfield, 
IL 62701, Complainant Heartland's Motion for Leave to File Heartland Recvcling. LLC, Sur 
Replv To ComEd, copy of which are hereby served upon you . 

ABELSKI & ASSOCIATES, LTD. 
180 N. Michigan Avenue 
Suite 1800 
Chicago, IL 6060 I 
(312) 236-7553 
AttomeyNo.: 11693 

.... -~:~:s~ 
Sidney Abelski. 



CERTIFICATE AND AFFIDAVIT OF DELIVERY 
(pERSONALLY, BY MAIL OR BY FAX) 

The undersigned hereby certifies under penalties of perjury as provided by law pursuant 
to 735 ILCS 5/1-109 that the above notice and any attached pleadings were: 

I. X personally delivered on Tuesday, Au~ust 28, 2012, to John Riley, 
Administrative Law Jud~e, ICC, to all addressee(s) set forth above; 

2. J placed in the U.S. mail at 180 N. Michigan Avenue, Chicago, IL 60601, with 
first class postage prepaid and directed to the parties at the addresses set forth above (at) (before) 
5:00 p.m. on Tuesday, Au~ust 28,2012. 

3. _ transmission by FAX at _ m., FAX transmission from 312/236-5071,180 N. 
Michigan Avenue, Chicago, IL 60601 and the number of pages transmitted was _. The FAX 
transmission was sent to all of the above addressee(s) at their FAX number set forth after the name 
of said addressee( s). 

ABELSKI & ASSOCIATES, LTD. 
180 N. Michigan Avenue 
Suite 1800 
Chicago, IL 60601 
(312) 236-7553 
AttomeyNo.: 11693 



ILLINOIS COMMERCE COMMISSION 
DOCKET NO, 12-0343 

SERVICE LIST 

Ms. Carla Scarsella 
Attorney for 
Commonwealth Edison Company 
Rooney, Rippie & Ratnaswamy. LLP 
150 w. Hubbard Street - Suite 600 
Chicago, IL 60654 

Mr. John T. Riley 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle Street - Suite C-800 
Chicago, IL 60601 

Ms. Elizabeth Rolando 
Chief Clerk 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL 62701 

Ms. Caitlin M. Shields 
Attorney for 
Commonwealth Edison Company 
Rooney, Rippie & Ratnaswamy. LLP 
150 w. Hubbard Street - Suite 600 
Chicago, IL 60654 

Mr. Thomas S. O'Neill 
Sr. Vice President & General Counsel 
Commonwealth Edison Company 
440 S. LaSalle Street - Suite 3300 
Chicago, IL 60603 


