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No. 12-0343 

COMMONWEALTH EDISON COMPANY’S VERIFIED REPLY  
IN SUPPORT OF MOTION TO DISMISS 

 Commonwealth Edison Company (“ComEd”) respectfully submits to the Illinois 

Commerce Commission (“Commission”) this Reply in Support of its Motion to Dismiss 

Heartland Recycling, LLC’s (“Heartland” or “Complainant”) Complaint (“Motion”).  In support 

thereof, ComEd states: 

I. INTRODUCTION 

 The Complainant’s Response to the Motion (“Response”) offers no basis, legal or 

otherwise, to support the Complaint.  As the Motion details, the Complaint is deficient as a 

matter of law and should be dismissed.  The Response fails to overcome that the Complainant 

has failed to plead a cognizable claim under any legal theory.  While the Response waxes at 

length about the characterization of Heartland’s claims and principles of statutory construction, it 

fails to address the single most important inquiry – whether Complainant has adequately pled a 

claim for relief.  The Complainant has not, and its claims must be dismissed. 

 The Response also fails to overcome the fact that ComEd’s Commission-approved tariff 

bars the Complainant’s claims.  The Response erroneously states the tariff “does not specifically 

address the circumstances presented in the Complaint,” and therefore dismissal pursuant to 

Section 5/2-619 of the Code of Civil Procedure is improper.  Resp. at 4-5.  The Complainant is 
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mistaken.  ComEd’s tariff specifically states that retail customers are responsible for protecting 

their electrical equipment from unavoidable voltage fluctuations, surges and sags, and service 

interruptions to one or more phases that may occur in the provision of electrical service.  ILL. C. 

C. No. 10, 2nd Rev. Sheet No. 152.  The Complainant’s argument that the tariff somehow does 

not apply to ComEd’s provision of electric distribution service is unconvincing.  The language of 

the tariff clearly establishes that Heartland, not ComEd, was legally responsible for protecting its 

electric equipment from the alleged surge on February 2, 2011.  Moreover, Illinois Courts have 

recognized the applicability of such tariff language to bar claims such as the Complainant’s.  See, 

e.g. Sheffler v. Commonwealth Edison Company, 2011 IL 110166 (“Sheffler”).  Accordingly, 

even if a cognizable claim could be deciphered from the Complaint, the tariff would 

affirmatively bar any such claim.   

For these reasons, ComEd respectfully requests the Commission grant its Motion.  

II. ARGUMENT 

A. The Complainant Misconstrues Proper Pleading Obligations Under Illinois 
Law. 

 In its Response, Complainant misstates its own pleading obligations, stating “[t]he sole 

issue presented by the Motion to Dismiss is whether Heartland has adequately pled the elements 

necessary to state a cause of action for common law negligence and cause of action for willful 

conduct.”  Resp. at 4.  Contrary to the Complainant’s assertion, simply pleading the elements is 

not sufficient to support a complaint under Illinois law.  Illinois is a fact pleading jurisdiction 

and, therefore, a complaint must contain sufficient facts to support its claims.  Winfrey v. 

Chicago Park Dist., 274 Ill. App. 3d 939, 942-43 (1995) (“The complaint must be factually 

sufficient; it must plead facts which bring the claim within the legally recognized cause of action 

alleged.  If it does not, the complaint must be dismissed.” Citing People ex rel. Fahner v. 
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Carriage Way West, Inc. 88 Ill. 2d 300, 308 (1981).)  Thus, regardless of the theory of recovery, 

merely pleading the “elements necessary to state a cause of action” is insufficient.  In 

considering a motion to dismiss, a court must disregard the conclusions that are pleaded and look 

only to well-pleaded facts to determine whether they are sufficient to state a cause of action 

against the defendant.  City of Chicago v. Beretta U.S.A. Corp., 213 Ill. 2d 351, 368-69 (2004).  

If not, the motion to dismiss must be granted, “regardless of how many conclusions the count 

may contain and regardless of whether or not they inform the defendant in a general way the 

nature of the claim against him.  Id, citing Knox College v. Celotex Corp., 88 Ill. 2d 407, 426 

(1981).  A pleading that merely paraphrases the elements of a cause of action in conclusory 

terms is insufficient.  Welsh v. Commonwealth Edison Co., 306 Ill. App. 3d 148, 155 (1999).  

Indeed, absent the necessary allegations, even the general policy favoring the liberal construction 

of pleadings will not satisfy the requirement that a complaint set forth facts necessary for 

recovery under the theory asserted.  City of Chicago v. Beretta U.S.A. Corp., 213 Ill. 2d 351, 368 

(2004). 

 Despite ample conjecture on what Complainant believes ComEd could or should have 

done to prevent the alleged power surge, the Complaint makes no mention of specific conduct 

that supports its ultimate legal conclusions.  Complainant mistakenly concludes that it met its 

pleading requirements by asserting that ComEd owed it certain duties, ComEd breached those 

duties, and as a result of those breaches, Heartland suffered damages.”  Compl. ¶¶15-21.  To 

support these claims, Heartland broadly concludes that ComEd either negligently and/or 

knowingly failed to: 

A. Monitor the level of electricity transmitted along ComEd’s electrical lines serving 

Heartland. 
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B. Control the level of electricity transmitted along the … electrical lines serving 

Heartland. 

C. Limit the amount of electricity transmitted by the ComEd electrical lines serving 

Heartland. 

D. Maintain the failsafe devices intended to prevent the surge of electricity 

conducted to the equipment owned by Heartland. 

E. Properly inspect the failsafe devices intended to prevent the surge of electricity 

conducted to … Heartland’s equipment. 

F. Install the failsafe equipment adequate to prevent the surge of electricity 

conducted to Heartland’s equipment. 

G. Employ the use of circuit breakers or failsafe devices adequate to protect 

Heartland’s property from a surge level which it knew, or should have known, 

could occur, as it did, on February 2, 2011. 

H. Determine the inadequacy of the failsafe equipment ComEd utilized to prevent a 

surge of electricity to Heartland’s equipment. 

I. Install fuses sufficient to have prevented the surge of electricity from reaching 

ComEd’s equipment. 

Compl. at ¶14-15.  However, these allegations are unsupported by specific facts.  Indeed, the sole 

fact that forms the basis of Complainant’s entire Complaint is the allegation that “on two prior, 

separate occasions, one within days and another within weeks of February 2, 2011, ComEd’s 

agents and employees inspected and repaired ComEd’s power lines in the immediate vicinity of 

Heartland’s premises.” Compl. at 2.   The alleged fact that ComEd’s “agents and employees” 

were seen “in the vicinity” of Heartland’s premises on two unidentified occasions before the 
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surge is irrelevant and critically void of any specificity. Indeed, Heartland makes no claim that 

said “agents and employees” ever serviced, saw, or even touched the equipment servicing 

Heartland – let alone that said agents or employees had a reason or obligation to.  ComEd 

services approximately 3.8 million customers over 90,000 miles of distribution lines.  To subject 

ComEd to liability for any power surge, interruption or other electrical fluctuation, including the 

power surge alleged by Complainant, because it occurs “in the vicinity” of a location a crew 

once visited is preposterous.   

 The vague allegation that a crew may have been “in the vicinity” of Heartland’s premises 

within days and/or weeks of the alleged surge also has little to no bearing on whether ComEd 

acted negligently or willfully defaulted in monitoring, controlling, or limiting the level of 

electricity transmitted along the electrical lines servicing Heartland. Regardless of whether 

ComEd had any duty to install or maintain so-called “failsafe devices” on Complainant’s 

premises (which it did not), the sole fact that its crews may have been “in the vicinity” of 

Heartland at some unspecified time before the alleged surge has no bearing on Complainant’s 

legal theories – particularly regarding the condition, existence, or frequency of inspections on 

“failsafe devices,” fuses and/or circuit breakers along the specific line(s) servicing Heartland. 

How, for example, did ComEd fail to monitor, control, or limit the level of electricity 

transmitted? How could ComEd have known that a surge would occur? What equipment was not 

maintained and how should it have been maintained?  Heartland’s Complaint is grossly deficient 

and fails to meet even the most minimum pleading standards in Illinois.   

B. ComEd’s Commission-Approved Tariffs Bar Complainant’s Claims  

 In its Response, Heartland propounds a novel theory that ComEd’s tariff should not apply 

because it does not “specifically address the circumstances presented in the Complaint.”  Resp. at 
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3.  However novel Complainant’s theory may be, it is not supported by the tariff, case law, or 

even its own Complaint.   

 The applicable ComEd tariff provision provides, inter alia, that: 

The retail customer is responsible for protecting its electrical equipment against 
unavoidable voltage fluctuations, surges and sags, and service interruptions to one 
or more phases that may occur in the provision of electrical service. 

ILL. C. C. No. 10, 2nd Rev. Sheet No. 152, ComEd Att. A to Motion. 

 Heartland argues that the “particular” surge that occurred at its facilities on February 2, 

2011, is somehow different than the type contemplated by the tariff.   This position must be 

rejected.  Complainant’s entire case is about an alleged power surge and whether ComEd was 

legally responsible for preventing such surge. See Compl.  Tariff Sheet No. 152 goes directly to 

the heart of this issue in stating that the retail customer – e.g. Heartland “is responsible for 

protecting its electrical equipment against unavoidable … surges….”   

 The Illinois Supreme Court was recently confronted with a similar situation in Sheffler, 

where plaintiffs sought damages due to power outages to their homes following severe storms.  

Sheffler at 1.  In Sheffler, the issue was not a power surge, but an interruption in power.  The 

Sheffler Court was presented with similar claims for negligence, including whether ComEd had 

adequately maintained its facilities to provide continuous, adequate, efficient and reliable power 

to the plaintiffs. The Court affirmed the lower court’s dismissal of such claims as being barred 

by the terms of ComEd’s Commission-approved tariffs.  Similar to Sheffler, the basis for 

Heartland’s claim is that ComEd had obligations to monitor, control, or limit the level of 

electricity transmitted along its electric lines, in addition to obligations to install, maintain, and 

inspect “failsafe equipment adequate to prevent the surge of electricity conducted to Heartland’s 

equipment.” Compl. at 3-6.  Complainant’s contentions go to the heart of who is responsible for 

protecting Heartland’s electrical equipment against voltage fluctuations and surges and sags that 
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may occur in the provision of electrical service.  Because the Complaint makes claims that are 

subject to the provisions of ComEd’s tariff, that tariff controls and effectively bars the 

Complaint. 

 Heartland argues in its Response that, even if Tariff Sheet No. 152 applies to 

Complainant’s case, “the applicable rules of statutory construction would require a factual 

determination as to the operative term within that section of the tariff, an “unavoidable” power 

surge.”  Resp. at 4.  Complainant asserts that a factual determination must be made as to whether 

the surge Heartland allegedly experienced was “unavoidable.”  Complainant’s argument must 

fail.  Case law clearly establishes that Heartland, as the complainant, has the burden to plead 

with sufficiently detailed facts to support its claims.  Complainant bases its entire case upon the 

vague statement that ComEd “agents or employees” were seen in the vicinity of Heartland’s 

premises on two unspecified occasions prior to the alleged surge.  If true, this fact alone has no 

bearing on whether the alleged surge could or would have been avoided through any reasonable 

actions by ComEd.  More specifically, Complainant fails to demonstrate that ComEd knew, 

could have known, or even should have known that a surge may occur at Heartland’s facilities on 

February 2, 2011.  Complainant has cited to no legal authority establishing that ComEd had an 

obligation to install any equipment or devices servicing Heartland beyond what was present 

when the alleged surge occurred.  Therefore, with nothing obligating ComEd to do more than it 

did, and no facts indicating a negligent or intentional act or omission, the surge can only be 

characterized as unavoidable and the tariff applies. 

 Because Heartland’s Complaint implicates ComEd’s tariff, the terms of the tariff control. 

Sheffler at 9.  These terms dictate that Heartland, not ComEd, had the responsibility of protecting 



 

8 

its electric equipment against the alleged surge that occurred at its facility on February 2, 2011.   

Accordingly, the tariff bars Heartland’s Complaint. 

III. CONCLUSION 

 Heartland does not – and cannot – state a valid claim under controlling law.  The 

Complaint is also barred by ComEd’s tariff.  For each of the foregoing reasons, and as more fully 

set forth in its Motion to Dismiss, ComEd respectfully requests that the Commission dismiss 

Heartland Recycling, LLC’s Complaint, and for all other just and appropriate relief. 
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