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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

COMMONWEALTH EDISON COMPANY  ) 

        ) 

Petition to determine the applicability of    ) Docket No. 11-0662 

Section 16-125(e) liability to events caused by the   ) 

February 1, 2011 storm systems    ) 

 

 

THE PEOPLE OF THE STATE OF ILLINOIS’S 

REPLY TO COMED’S OBJECTION TO  

THE PEOPLE’S MOTION FOR ADMINISTRATIVE NOTICE 

 

On July 23, 2012, the People of the State of Illinois, by and through Lisa Madigan, 

Attorney General (“People” or “AG”) filed a Motion for Administrative Notice (“Motion”). 

On August 15, 2012, Commonwealth Edison Company (“ComEd” or “Company”) filed an 

Objection to the Motion. Illinois Commerce Commission Staff (“Staff”) did not file a response 

objecting to the People’s Motion. This is the People’s reply to ComEd. 

I.  INTRODUCTION 

ComEd acknowledges that whether the outages from the February Storm were due to 

unpreventable weather damage is a central question in this docket. ComEd Objection at 2. 

ComEd’s own witnesses Artze and Duque state that better system design and maintenance will 

be reflected in actual measurable performance during storms. ComEd Ex. 10.0 at 6. In their 

Motion, the People requested that the Commission take administrative notice of the 2008 and 

2009 Assessment of Commonwealth Edison Company Reliability Report and Reliability 

Performance for Calendar Year 2008 (“Assessments”) and Commonwealth Edison’s Reliability 

Assessment Report and Customer Satisfaction Survey for the four years preceding the 2011. All 

of these Commission documents provide relevant and important background information on this 

central question in this docket. 
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 ComEd’s general arguments include the complaint that “[t]he Motion seeks the 

Commission to take administrative notice of documents about prior impressions of ComEd and 

which do not evaluate the extreme and unpreventable damage the February 1 Blizzard caused or 

the condition of the equipment damaged.” ComEd Objection at 2. This argument shows 

ComEd’s misunderstanding of the documents in the Motion. The documents do speak to the 

condition of the equipment. The fact that these documents evaluate the condition of the 

equipment prior to the February Storm is precisely the reason they should be considered in this 

docket: they will help answer the question of whether the damage in February 2011 was 

preventable. 

 ComEd’s other general argument is that it would be prejudiced if these documents were 

to be considered because it would not have an opportunity to respond to the documents. ComEd 

Objection at 3. The documents filed with the Commission pursuant to Section 16-125 speak for 

themselves.  Many were prepared by ComEd, and others were prepared by Staff based on the 

documents submitted by ComEd.  At no time was ComEd “in the dark” about what is in the 

documents filed at the Commission.  

   The documents for which the People request administrative notice are not being 

submitted as testimony.  No additions or changes are being requested or made to them.  The 

People merely request that the Commission formally take administrative notice of reports already 

in its possession, given that the General Assembly required that these reports be prepared and 

filed, the General Assembly and the public reasonably expect the Commission to know the 

contents of these reports. ComEd’s fervent objections to the Motion also give the impression that 

these are secret documents that ComEd did not know exist.  However,  the Section 16-125 

reports were prepared by ComEd and cited by ComEd witnesses in this docket, so there is no 
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question but that ComEd is aware both of the contents of the reports and the fact that they have 

been filed with the Commission. ComEd Exhibit 10.0 at 6 (citing the 2008 Staff Assessment). As 

none of these documents are new, ComEd’s arguments regarding prejudice and due process are 

inapposite. ComEd’s witnesses’ choice not to review these documents or testify about them do 

not make the documents prejudicial, nor do they make the People’s use or the Commission’s 

knowledge and use of these documents prejudicial. 

II.  ADMINISTRATIVE NOTICE SHOULD BE TAKEN OF THE 2008 AND 2009 

STAFF ASSESSMENTS AND COMED’S 2008-2011 RELIABILITY 

ASSESSMENT REPORTS AND CUSTOMER SATISFACTION SURVEYS. 

 ComEd argues that judicial notice is only permitted for facts that are indisputable. 

ComEd Objection at 5. ComEd cites several cases that purportedly support this claim, but the 

cases are not on point. It should first be noted that judicial notice is different from administrative 

notice. ComEd cites the Commission’s rules regarding administrative notice, but then goes on to 

ignore those rules and only cite case law regarding judicial notice. “Indeed legislative or 

administrative notice is much wider than judicial notice.” U.S. ex rel. White v. Walsh, 174 F.2d 

49, 55 (C.A.7 1949) (citing 23 C.J. 58; 32 C.J.S., Evidence 6). See also 83 Ill. Admin. Code 

Section 200.640(a) (stating that the Illinois Commerce Commission or ALJ may take 

administrative notice of various types of documents including, but not limited to, matters of 

which Illinois circuit courts may take judicial notice). Furthermore, the cases cited by ComEd 

regarding matters of property tax assessment (Cook County Board of Review v. The Property Tax 

Appeal Board, 339 Ill. App. 3d 529, 541 (1st Dist. 2003)), crime (People v. Davis, 65 Ill. 2d 157, 

165 (1976), livestock sale (Filrep v. Barry, 88 Ill. App. 3d 935, 941 (3rd Dist. 1980)), and 

personal injury (Hastings v. Gulledge, 272 Ill. App. 3d 861, 866 (5th Dist. 1995)) are altogether 

different from the present administrative docket.  Even in the property tax assessment case, the 
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court was dealing with rulings by a trial court, not an administrative agency, and therefore 

involved judicial notice as opposed to administrative notice. ComEd’s attempt to constrain the 

Commission by relying on cases regarding judicial notice ignores both the function and expertise 

of the Commission and the broader scope and purpose of administrative notice.  

It is well established that “[i]n construing a statute or regulation, an agency can take 

administrative notice of its own findings and orders.” Citizens Utility Bd. v. Illinois Commerce 

Com'n., 276 Ill. App. 3d 730, 735 (1st Dist. 1995) (citing Moncada v. Illinois Commerce 

Comm'n., 212 Ill.App.3d 1046, 1052-53 (1
st
 Dist. 1991)). See also General Mills, Inc. v. Illinois 

Commerce Com'n., 201 Ill.App.3d 715, 721 (1st Dist. 1990) (citing City of Hurst v. Illinois 

Commerce Com'n., 120 Ill.App.3d 354 (5th 1983). This is because the Commission, in its 

oversight of utilities, has amassed much expertise. As the body entrusted with regulation of 

utilities, it has the right and duty to take administrative notice of past findings, reports, orders 

and other documents.  The Commission’s rule on administrative notice reflects this broader 

reach.  83 Ill. Adm. Code 200.640 (“Consistent with Section 200.610, the Commission or 

Hearing Examiner may take administrative notice of the following: 1) Rules, regulations, 

administrative rulings and orders, and written policies of governmental bodies other than the 

Commission. 2) Contents of certificates, permits and licenses issued by the Commission, and the 

orders, transcripts, exhibits, pleadings or any other matter contained in the record of other 

docketed Commission proceedings. 3) Annual reports, tariffs, classifications and schedules 

regularly established by or filed with the Commission as required or authorized by law or by an 

order or rule of the Commission. 4) State and Federal statutes and municipal and local 

ordinances. 5) The decisions of State and Federal courts. 6) Generally recognized scientific or 
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technical facts within the specialized knowledge of the Commission. 7) All other matters of which 

the circuit courts of this State may take judicial notice.”) (emphasis present in original rule). 

Again, ComEd complains that its due process rights will be violated if the Commission 

were to take administrative notice of the Staff assessments.   First, these reports function as 

background information that the Commission is presumed to know, and it is not unusual to take 

administrative notice of such information. Second, these reports are absolutely relevant to the 

condition of ComEd’s system prior to the February Storm and whether it was being properly 

maintained prior to the February Storm.   These reports contain critical information that is readily 

available to the Commission and to the public, and they are necessary to evaluate ComEd’s 

request for a waiver under Section 16-125. 

ComEd states that the “issue is whether as a result of the February 1 Blizzard, over 

30,000 customers were subjected to a continuous power interruption of four hours or more due to 

preventable weather damage.” ComEd Objection at 8. The People agree that this is one issue, 

and further that the condition of ComEd’s system is another key issue related directly to whether 

the outages suffered by the more than 30,000 customers in February 2011 were preventable. In 

fact, ComEd’s own witnesses stated in their testimony that better system design and maintenance 

will be reflected in actual measurable performance in storm conditions. ComEd Ex. 10 at 6.  

 The Commission should use all of its expertise to review and evaluate the 

questions raised in this docket, including the substance of its own reports. Certainly the 

Commission is aware of the reports it maintains as these reports were prepared because the 

General Assembly directed the Commission to be informed of electric utilities’ reliability 

performance.  See, e.g., 220 ILCS 5/16-125(b). ComEd would have the Commission pretend that 
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these reports do not exist and that it is not aware of them. This would be contrary to the direction 

of the General Assembly and an injustice to those that the Commission is directed to serve.  

There is no prejudice to ComEd in taking administrative notice of the Commission’s own 

reports, as the Illinois Administrative Code permits, especially as the factual information in the 

reports was provided by ComEd itself. The Commission should not willfully blind itself to 

relevant information in its possession, and ComEd’s objection should be rejected as self-serving 

and as an obstruction to the Commission.  As the Commission is aware, the issue of storm 

damage has been the subject of intense public scrutiny. The People are in this docket to find the 

truth of the matter and recommend action to prevent or minimize future outages.  The 

Commission desires such a result as well and administrative notice of information already in the 

Commission’s possession will further that goal. 

III.  CONCLUSION 

 For the foregoing reasons, the People request that the Administrative Law Judge: 

  (1) take administrative notice of the Staff Report dated June 4, 2010, the Assessment of 

Commonwealth Edison Company Reliability Report and Reliability Performance for Calendar 

Year 2008  and the Appendix adopted by the Commission in ICC Docket 10-0397; and 

 (2) take administrative notice of the Assessment of Commonwealth Edison Company 

Reliability Report and Reliability Performance for Calendar Year 2009 and the Staff Report 

dated April 28, 2011 adopted by the Commission in ICC Docket 11-0512 on July 11, 2011;  and 

 (3) take administrative notice of the Commonwealth Edison Reliability Assessment 

Report and Customer Satisfaction Survey for the four years preceding the 2011; and  
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 (4) provide such other relief as is deemed just and reasonable. 

      Respectfully submitted, 

The People of the State of Illinois 

By LISA MADIGAN, Attorney General 

 
Cathy Yu, Assistant Attorney General 

Susan L. Satter, Senior Assistant Attorney General 

Janice A. Dale, Bureau Chief 

Public Utilities Bureau 

Illinois Attorney General’s Office 

100 West Randolph Street, 11
th

 Fl. 

Chicago, IL 60601 

Telephone: (312) 814-8496 

Facsimile: (312) 814-3212 

 

Dated: August 22, 2012 


