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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Formula rate tariff and charges authorized by  
Section 16-108.5 of the Public Utilities Act 

: 
: 
: 
: 

No. 11-0721 

REPLY BRIEF ON REHEARING OF  
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”), in accordance with the Rules of Practice 

of the Illinois Commerce Commission (the “Commission” or “ICC”) and scheduling order of the 

Administrative Law Judges, submits its Reply Brief on Rehearing.   

I. INTRODUCTION 

The Commission granted rehearing to ensure that the provisions of the Energy 

Infrastructure Modernization Act (“EIMA”)1 are followed and implemented in ComEd’s formula 

rate.  At stake is the success of EIMA as the General Assembly intended it.  EIMA calls for 

billions of dollars of new investment by participating utilities, and calls on those utilities to 

accept added obligations and risks.  The General Assembly understood that EIMA can function 

only if utilities have rates that fully and timely recover their actual prudent and reasonable costs.  

Arguments not based upon prudence or reasonableness, but concocted to limit or reduce the 

recovery of actual costs are not only contrary to the law itself, but if accepted, would ultimately 

harm the consumers who will benefit from the significant investments that EIMA envisions.   

The General Assembly was so committed to full cost recovery that it rewrote the law of 

electric ratemaking.  It decided against the “test year” model in which normalizations and 

“adjustments” unrelated to prudence and reasonableness had become common.  It instead 

                                                 
1  Illinois Public Act (“PA”) 097-0616, as amended and supplemented by PA 097-0646. 
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adopted annually updated and reconciled formula rates based on actual costs reflected in utilities’ 

FERC Form 1.  The process the General Assembly established: 

 Ensures that, so long as they are prudent and reasonable, all costs of service are 

recovered.   

 Recognizes expressly utilities’ pension assets and establishes a specific protocol for 

recovering the costs of those assets.   

 Recognizes the full cost of capital and the time value of money.  A statutory protocol 

sets ComEd’s cost of equity and bases its overall cost of capital on ComEd’s actual 

reasonable and prudent capital structure.  Interest on reconciliation balances allows 

utilities to fully recover those costs, not just to “finance” deferred cash flows.   

In their Rehearing Briefs, intervenors and Staff advocate positions inconsistent with 

EIMA, including refusing to recognize: (i) ComEd’s very real, $1.1 billion pension asset and the 

General Assembly’s express direction as to exactly how ComEd’s costs of creating that asset are 

to be recovered, (ii) ComEd’s actual cost of capital supporting all its investments, including the 

slice of those investments reflected in the reconciliation balances, and the General Assembly’s 

express direction as to how that cost is to be calculated; and (iii) the General Assembly’s express 

direction that final, not beginning or average, data be used from each years’ FERC Form 1 to 

establish ComEd’s rate base.   In particular: 

Pension Asset.  Staff alone would undermine EIMA’s pension asset protocol.  In Staff’s 

view, the carefully crafted legislative language expressly referring to pension assets refers to no 

asset at all.  Staff’s Initial Brief does not even mention the protocol or its specific legislative 

language for its first 15 pages.  Staff also disregards that ComEd’s pension asset is correctly 

calculated under GAAP; correctly recorded on ComEd’s books, in SEC filings, and in the FERC 
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Form 1; and has been acknowledged by the Commission itself.  Instead, Staff suggests an 

“alternative” under which ComEd would recover only a small and uncertain sliver of the costs 

the law allows.  Its complex structure, tests, preconditions, and limitations are found nowhere in 

the law, nor are they authorized by it.  Staff’s mechanism is neither a realistic means of 

recovering the costs of the real investments ComEd made in its employees’ pension fund, nor a 

lawful alternative to the mechanism that the General Assembly actually enacted. 

Interest Rate.  ComEd’s capital as a whole finances all of its capital needs.  The cost of 

that capital is ComEd’s Weighted Average Cost of Capital or “WACC,” which EIMA sets 

transparently and the Commission has already approved.  WACC is the cost of money, which is 

the measure of the cost that must be recovered via interest when ComEd’s recovery of its actual 

revenue requirement is delayed pending reconciliation.  WACC is also the only rate set by EIMA 

applicable to ComEd’s investment in its rate base.  Intervenors and Staff propose a hodge-podge 

of other interest rates that are not authorized by EIMA and have nothing to do with how ComEd 

actually uses its integrated capital structure to support its entire business.  Contrary to their 

premise, the reconciliation adjustment cannot be carved off and financed separately from the rest 

of ComEd’s costs.  The adjustment is simply a slice of ComEd’s costs – specifically, the amount 

by which the initial revenue requirement differs from the actual revenue requirement – and is not 

tied to any particular asset.  The amount of the adjustment cannot even be known until well after 

the costs are incurred and the capital is invested or expended.  Furthermore, even if the 

adjustment could somehow be separately financed, the effect of artificially assigning ComEd’s 

shorter term capital to the fraction of ComEd’s costs that the adjustment represents would be to 

increase the cost of ComEd’s remaining capital.  Nor is it possible, as Staff claims, to use a rate 

premised on a cost of a fictional type of equity that has only a two-year time horizon.  No such 
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equity investment even exists and the hypothetical concept is antithetical to the inherently 

perpetual nature of equity capital. 

Average Rate Base.  Intervenors and Staff continue to try to avoid EIMA’s very simple 

directive that rate base is to be measured using final FERC Form 1 data for the year.  Staff and 

intervenors would, in the reconciliation process, reduce by half the rate year increase in ComEd 

rate base despite knowing to a certainty that all of the rate year plant additions were put in 

service well before the reconciliation process even began.  Their argument would require the 

Commission to measure rate base not by the final reported rate base reflecting those additions 

but by the average of the initial and final rate bases, a value neither defined in EIMA nor present 

in the FERC Form 1.    

EIMA, in sum, rests on three pillars – cost recovery, accountability, and investment.  

ComEd, in its initial brief, explained what changes the Commission should make in order to 

allow ComEd recovery of its actual prudent and reasonable costs, no more and no less, and why 

that balance is necessary for customers to benefit.  Recovery of utilities’ costs of serving 

customers is no more an issue for “compromise” than are the investment, environmental, job 

creation, and customer assistance benefits of EIMA itself.  The Illinois House addressed the very 

issues before the Commission late last week and, by an overwhelming vote, expressed “serious 

concerns” that the May 29 Order “fails to reflect the statutory directives and intent” of EIMA and 

urged the Commission to correct that Order on rehearing.2  The record on rehearing calls for the 

same result.  The Commission should revise its May 29 Order as outlined in ComEd’s Initial 

Brief on Rehearing. 

                                                 
2  House Resolution 1157 (adopted Aug. 17, 2012).   



 

{00005920 14 } 5 

II. INVESTMENT RETURN ON THE PENSION ASSET 

Only Staff addresses the “pension asset” issue.  Staff’s refusal to acknowledge the 

existence of a pension asset that plainly appears in ComEd’s FERC Form 1 is flatly inconsistent 

with EIMA.  As explained in ComEd’s Initial Brief on Rehearing, the statute unambiguously 

defines “pension asset” with reference to ComEd’s FERC Form 1:  “[t]he utility shall file, 

together with its tariff, final data based on its most recently filed FERC Form 1 . . . that shall 

populate the performance-based formula rate and set the initial delivery services rates under the 

formula.”  220 ILCS 5/16-108.5(c).  Staff instead advocates a different definition of “pension 

asset” that bears no relationship whatsoever to ComEd’s FERC Form 1 entry for “pension asset.”  

Because the statute itself defines the term at issue, the Commission need go no further.  

A. Meaning of “Pension Asset” 

Rather than engage the actual language of the statute, Staff ignores the “pension asset” 

protocol until page 16 of its Brief, instead asserting that ComEd has no “pension asset” based 

upon a definition of Staff’s own invention.  According to Staff’s “glossary,” the term “pension 

asset” means “[t]he value of investments in a pension trust fund in excess of pension obligations, 

i.e., the overfunded amount.”  Staff Reh. Init. Br. at 3.  This is also the definition adopted by the 

May 29 Order.  Staff claims that the basis for this definition is “Generally Accepted Accounting 

Principles (‘GAAP’) and applicable Commission Orders.”  Id.  Of course, the Commission’s task 

is to apply the statute, not GAAP or its prior Orders.  As ComEd has explained, the statute 

defines “pension asset” with reference to ComEd’s FERC Form 1.  Contrary to Staff’s assertions, 

GAAP and prior Commission Orders refute Staff’s definition, as do common usage and common 

sense.   
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1. GAAP Does Not Support Staff’s Definition 

Nothing in the record of this case supports Staff’s assertion that GAAP defines “pension 

asset” solely as the amount by which a pension plan is “overfunded.”  Indeed, it is striking that, 

after asserting that its definition is consistent with GAAP, Staff’s Brief makes no reference 

whatsoever to anything in GAAP that supports that conclusion.  Although Staff witness Ebrey 

originally relied on GAAP in her direct testimony, that theory was wholly discredited by William 

Graf, the head of the nationwide utility accounting practice at Deloitte and Touche LLP. Mr. 

Graf testified that, under GAAP, a pension asset is equal to the amount by which cumulative 

contributions exceed net periodic pension costs – not total pension liabilities. As Mr. Graf 

explained:   

The amount that ComEd reflects on its financial statements as a pension 
asset is the amount under GAAP accounting in accordance with ASC 715 (FAS 
87) by which ComEd’s pension contributions have exceeded ComEd’s allocated 
share of ASC 715 (FAS 87) pension cost.  In pension plans such as those 
maintained by Exelon, as long as ComEd has funded the pension trust for a 
portion of the pension obligations in advance of the recognition of pension costs 
by ComEd, ComEd will have a pension asset in the amount that its cumulative 
contributions exceed the amounts that it has recognized as pension costs.  

Graf Reb., ComEd Ex. 14.0, 3:54-4:68 (emphasis added).   

In particular, Mr. Graf debunked the theory that ComEd lacks a pension asset because its 

pension is underfunded.  He testified:  “The underfunded status of the Exelon pension plan does 

not negate the fact that ComEd’s pension contributions have exceeded net periodic pension costs, 

thereby resulting in a pension asset.”  Id., 5:99-101 (emphasis added).  Ms. Ebrey’s own 

testimony states that FAS 87 recognizes a “pension asset” “if net periodic pension cost is less 

than amounts the employer has contributed to the plan.”  Ebrey Dir., Staff Ex. 1.0, 7:132-34.  

This view of FAS 87 is consistent with ComEd’s definition of “pension asset” and does not 

support Ms. Ebrey’s contention that a pension asset can exist only if the plan is overfunded.  On 
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rebuttal, Ms. Ebrey abandoned her initial definition of a pension asset, and retreated to a new 

“ratemaking theory” to support a disallowance.  See generally Ebrey Reb., Staff Ex. 13.0, 4:72-

14:326.  

The fact that the Uniform System of Accounts (“USOA”) has no account entitled 

“pension asset” (Staff Reh. Init. Br. at 11) is irrelevant.  EIMA directs the Commission to look to 

FERC Form 1, not the USOA.  And the fact that ComEd supposedly has some “discretion” 

concerning whether to include both “mandatory” and “discretionary” contributions on the FERC 

Form 1 (id.) shows only that the distinction between those types of contributions has absolutely 

no significance outside of an actuarial determination of compliance with federal laws governing 

pension funding.  As Mr. Graf testified, a pension asset exists when contributions, without regard 

to whether they are mandatory or discretionary, exceed accrued costs.  Notably, Staff’s own 

“glossary” does not mention either “normal” or “special” contributions as an element of the 

definition of “pension asset.” 

Moreover, although the Commission may not be “resigned to merely accept the 

accounting practices of the utility appearing before it” (id. at 24), Staff does not challenge 

ComEd’s accounting practices in any way or provide any reason for the Commission not to 

accept those practices.  Indeed, as reflected in Attachment E to Staff Ex. 24.0, Staff itself had 

access to every journal entry made relating to the pension asset and thus the opportunity to 

identify any impropriety in those entries, but has never suggested it found anything improper.   

That is unsurprising because, as Mr. Graf testified, those practices are squarely within accepted 

methods of accounting for pension assets:  “[ComEd’s accounting for the pension asset] is 

squarely within the mainstream and represents the required GAAP accounting practice.”  It is 
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Staff’s theory, by contrast, that “without important adjustments (that would nullify [Ms. Ebrey’s] 

conclusion) … would be atypical and improper.”  Graf Reb., ComEd Ex. 14.0, 5:104-06.   

2. The Commission’s Previous Orders Do Not Support Staff’s Definition 

As an initial matter, it is simply unnecessary to analyze Staff’s lengthy and inaccurate 

discussion of Commission Orders.  As the Proposed Order correctly recognized, EIMA’s use of 

the term “pension asset” is neither vague nor ambiguous:  ComEd plainly has a pension asset, 

confirmed by the FERC Form 1, GAAP and the uncontested testimony of William Graf.  

Proposed Order at 111-12.  Nothing justifies the extended detour mapped out in Staff’s Brief.   

Nothing in any of the Commission’s Orders discussed by Staff supports Staff’s definition 

of “pension asset.”  In fact, the only Order that addressed the pension asset issue prior to the one 

that is on rehearing in this Docket, the ComEd 2005 rate case in ICC Docket No. 05-0597 

(“ComEd 05”), recognized that ComEd had a pension asset:  “Accordingly, the Commission 

approves cost recovery of the Pension Asset under Alternative 3 that ComEd proposed on 

rehearing.”  Commonwealth Edison Co., ICC Docket No. 05-0597, Corrected Order on 

Rehearing (Dec. 20, 2006) (“Corrected Order on Rehearing”) at 28.  Until the present case, 

decided after EIMA, the Commission’s conclusion in the Corrected Order on Rehearing was the 

only binding and final statement the Commission made with respect to the existence of a 

“pension asset.”  Staff’s continued reference to the initial order that was superseded by the 

Corrected Order on Rehearing should be ignored.    

Staff asserts that in the ComEd 05 case and ComEd 2010 rate case in ICC Docket No. 10-

0467 (“ComEd 10”), the Commission “denied the Company’s request for a pension asset.”  Staff 
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Reh. Init. Br. at 4 (emphasis added).3  That is flatly incorrect, and the Commission should not 

mistake Staff’s characterization of the Commission’s prior orders with what those orders actually 

said.  In ComEd 05, the Commission did not allow the pension asset to be included in ComEd’s 

rate base, but as ComEd has repeatedly brought to the Commission’s attention, the Corrected 

Order on Rehearing in that case specifically referenced ComEd’s “pension asset,” as quoted 

above.   Staff continues to ignore that Order, which supersedes any inconsistent language in the 

previous Commission Orders in that docket.   

With respect to the ComEd 10 case, Staff claims, without citation, that “ComEd again 

requested that its discretionary pension contribution be recognized as a pension asset.”  Staff 

Reh. Init. Br. at 6.  In fact, the question whether a “pension asset” existed was neither litigated 

nor decided.  The Commission language cited by Staff from the ComEd 10 Order 

(Commonwealth Edison Co., ICC Docket No. 10-0467, Final Order (May 24, 2011)) concerns 

only the means of recovery of ComEd’s pension contribution.   Staff Reh. Init. Br. at 6-7.  

Indeed, later in its Brief, Staff concedes that ComEd 07 and ComEd 10 “focused entirely on the 

debt return on discretionary contributions only.  No record exists in those dockets addressing the 

definition of a pension asset.”  Id. at 24 (emphasis added).  Thus, ComEd 10 did not alter in any 

way the determination in ComEd 05 that ComEd had a pension asset even though the plan was 

not overfunded.4 

                                                 
3 Staff concedes that in the ComEd 2007 rate case in ICC Docket No. 07-0566 (“ComEd 07”), no pension 

asset was requested (Staff Reh. Init. Br. at 9), and thus whether a “pension asset” existed was not at issue in that 
case.   

4 Moreover, the Commission’s decision in ComEd 10 conclusively disposes of Staff’s argument that the 
Commission’s practice has been to allow a return only on the so-called discretionary pension contributions.  As Ms. 
Houtsma’s unrefuted testimony on rehearing stated, “the $92 million pension contribution as to which a return was 
approved in [ComEd 10] (subject to a customer benefit level cap), included mandatory contributions as well as a 
reduction for expense accruals.”  Houtsma Reh. Reb., ComEd Ex. 35.0, 13:282-84.  
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Staff also claims that the Commission has not previously accepted ComEd’s FERC 

Form 1 as the reference point for the existence of a pension asset.  Staff Reh. Init. Br. at 11.  But 

that is irrelevant because, prior to this case, no statute dictated that the FERC Form 1 be used as 

the reference point for a utility’s costs, including the existence of a pension asset.  Thus, ComEd 

did not ask the Commission to do so.  EIMA does contain such a direction, however, and the 

Commission therefore is now obligated to use the FERC Form 1 for purposes of determining the 

existence and amount of the “pension asset.”   

Staff’s new assertion that to allow a return on the mandatory piece of the contribution 

would result in some form of double recovery (id. at 11-12) is unsupported by any citation to the 

record, and therefore cannot be the basis for any Commission action.  Moreover, the record 

shows that assertion to be wrong.  ComEd witness Ms. Houtsma clearly explained in her rebuttal 

testimony on rehearing that the pension asset reflected on ComEd’s FERC Form 1 is reduced by, 

and thus excludes, the annual expense accrual – pension costs recovered from customers through 

rates – to ensure that a return on the asset is earned on amounts not previously recovered through 

delivery service charges.  Houtsma Reh. Reb., ComEd Ex. 35.0, 13:293-14:295.  “ComEd’s 

approach ensures that all components of the pension asset are considered, including recognizing 

the expense accruals, and therefore credits customers for the amounts which are reflected in 

charges for electric service.”  Id., 14:300-02 (emphasis added).  This exclusion of annual 

accruals from the pension asset is also shown on ComEd Ex. 35.1, as well as on ComEd Ex. 12.1 

which was part of Ms. Houtsma’s rebuttal testimony in the initial proceeding.  Staff thus has 

been aware since at least February 3, 2012 that its “double recovery” theory lacks any basis in 

fact.  See also Reh. Tr., 135:6-20, in which Ms. Houtsma, referring to the 2010 mandatory 

contribution of $28.294 million (shown on line 6, column I of ComEd Ex. 35.1) testified that 
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“[The contribution] doesn’t get reflected as a cost that gets recovered in any year.  It’s not - - the 

contributions themselves are not a component of periodic pension expense.”  Reh. Tr., 135:17-

20. 

3. Staff’s Attempted Refutation of ComEd’s Application for Rehearing 
Lacks Merit 

Finally, Staff challenges several points ComEd made in its Application for Rehearing.  

These challenges fail: 

a. ComEd’s Allegedly “Flawed Definition” 

Staff claims that its definition of “pension asset” is better because it looks to the “current 

value” of the investments in the pension fund and the liabilities which those investments are 

intended to cover.  Staff Reh. Init. Br. at 20.  Staff fails to explain how this is a permissible 

definition of a “pension asset” under EIMA, much less a “better” one.   

First, ratemaking is done at original cost, not at fair value.  Houtsma Sur., ComEd Ex. 

21.0, 7:153-8:159.  EIMA mandates that a utility recover its “costs” and in every context but this 

one Staff has applied that term by looking at ComEd’s original expenditures, not the “current 

value” of those expenditures.  Staff also suggests that ComEd has failed to show its costs of 

making the pension contribution because it has not demonstrated the “opportunity cost” to 

ComEd of placing its funds into the pension as opposed to other assets.  Staff Reh. Init. Br. at 29.  

ComEd has never been required to show its “opportunity costs” in order to recover actual costs 

incurred, and Staff suggests no reason why the pension contribution should be treated any 

differently.  The amount of the contributions has never been disputed, nor has the fact that these 

contributions have a cost.  In any event, the opportunity cost of the pension contribution is 

apparent:  it is the difference between the weighted average cost of capital which ComEd would 
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earn by investing in “iron in the ground” utility assets, and the lower, debt-only return on the 

pension asset.  Houtsma Reh. Reb., ComEd Ex. 35.0, 9:194-96. 

Second, by asserting that the definition of asset must take into account off-setting 

liabilities (Staff Reh. Init. Br. at 20-21), Staff ignores the fact that, in every-day common and 

accounting parlance, an asset is distinct from a liability; a liability is considered only in 

determining “equity,” not an “asset.”  Thus, Staff distorts ComEd’s home mortgage analogy, 

asserting it shows that the hypothetical homeowner has no “equity.”  Id. at 21.   That may be 

true, but misses the point.  “Equity” is, again, distinct from an “asset.”  Unquestionably, in the 

hypothetical, the home is an “asset” (as is the college savings account in the hypothetical 

presented in ComEd’s Initial Brief on Rehearing (ComEd Reh. Init. Br. at 9-10). 

b. Legislative Intent 

Staff presents nothing new here; these points – that the Commission has never found that 

ComEd has a pension asset and has consistently held that a pension asset exists only when the 

plan is overfunded (Staff Reh. Init. Br. at 22) – are addressed above and in ComEd’s Initial Brief 

on Rehearing.  ComEd Reh. Init. Br. at 10-11. 

c. “Incentives” 

This “issue” of incentives is wholly irrelevant to the definition of “pension asset” under 

EIMA.  But in any case, Staff appears to fundamentally misunderstand the issue.  It is true that 

ComEd has no contract with the IBEW that obligates it to achieve fully funded plan status by a 

date certain.  It may also be true that no evidence shows that ComEd is “focused on achieving a 

fully funded plan by a date certain.”  Staff Reh. Init. Br. at 25.  That is a far different matter, 

however, from arguing, as Staff apparently does, that whether ComEd is or is not allowed any 

return on its pension contributions will not affect the amount ComEd contributes in the future, or 

has contributed in the past.  It is common business sense that an individual or corporation is 
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much less likely to fund an investment that is guaranteed to provide no return than one that 

provides some assured return.  Indeed, as the uncontradicted evidence shows, ComEd made 

nearly $940 million in voluntary contributions, above the legally-required minimums, to its 

pension plan after it was allowed an investment return on its Pension Asset by the Corrected 

Order on Rehearing in ComEd 05.  Houtsma Reh. Reb., ComEd Ex. 35.1, line 8. 

B. Staff’s Alternative Ratemaking Proposal Must Be Rejected 

As ComEd discussed in its Initial Brief on Rehearing, Staff has proposed an “alternative 

ratemaking treatment” of ComEd’s pension contribution, said to be consistent with Commission 

practice and law, if the Commission persists in its failure to recognize ComEd’s “pension asset.”  

Staff correctly observes that ComEd did not “request the ratemaking treatment of the 

discretionary contributions that the Commission had provided in the past.”  Staff Reh. Init. Br. at 

12.  Moreover, even if, as Staff says, the “Commission may wish to consider this past practice” 

in this case (id.), ComEd believes that any such consideration would be unlawful.  ComEd has 

fully stated the reasons for this position in its Initial Brief on Rehearing (at 15-16), and refers the 

Commission to that discussion.  Staff has offered nothing in its Initial Brief on Rehearing that 

leads ComEd to question the determinations it set forth in ComEd’s Initial Brief on Rehearing on 

this issue.   

In fact, Staff’s Brief confuses even further the issue of the Commission’s authority to 

consider Staff’s alternative ratemaking proposal.  At one point Staff suggests that its alternative 

proposal has no foundation in EIMA at all:  “Staff notes that the protocols the Commission is 

permitted to set ‘subject to a determination of prudence and reasonableness consistent with 

Commission practice and law’ . . . [citing EIMA] are separate and distinct from this ratemaking 

proposal.”  Staff Reh. Init. Br. at 16 (emphasis added).  A page later, however, it contends that it 
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“is highly significant that the ratemaking proposal is consistent with Commission past practice.”  

Id. at 17.  Staff also seems to be of the view that the provision of EIMA that allows the 

Commission to “conduct an investigation” in the same manner as it did in Article IX cases 

bestows upon the Commission the authority to disregard specific EIMA protocols so long as it 

can justify its action on grounds that it might have reached the same result in an Article IX case.  

Id.  ComEd does not share the view that this limited grant of authority to investigate tariffs gives 

the Commission carte blanche to devise its own ratemaking protocols and ignore what EIMA 

prescribes.   

In any event, and put simply, EIMA prescribes one method and one alone as to how a 

participating utility is to be compensated for its pension contributions, which are the principal 

elements of a “pension asset.”  This is the essence of a “formula rate:”  a clear and transparent 

rule for recovery.  Anything other than that treatment is unlawful and would not be a proper 

resolution of the pension issue on rehearing.  Staff’s new and vague proposal to “work with” 

ComEd to “develop a method agreeable to all parties which considers all of the components that 

impact the calculation of pension expense in the determination of customer benefit from 

discretionary pension contributions” (Staff Reh. Init. Br. at 29) is the antithesis of a formula rate 

that was designed to provide timely and certain recovery so that a participating utility can fulfill 

its investment obligations under EIMA.   

For all of the reasons stated in ComEd’s Initial Brief on Rehearing and in this Reply Brief 

on Rehearing, the Commission should find that ComEd has a “pension asset” in the amount 

reflected in the 2010 FERC Form 1, and allow ComEd to earn the investment return thereon as 

prescribed by EIMA. 



 

{00005920 14 } 15 

III. THE PROPER INTEREST RATE FOR THE RECONCILIATION BALANCE IS 
COMED’S WACC. 

No party defends the May 29 Order’s hybrid rate.  Instead, the AG, IIEC, and CUB have 

each put forward their own preferred permutations of a debt-based rate.  Staff, meanwhile, has 

acknowledged that a debt-based rate would be inappropriate, and that any interest rate on the 

reconciliation balance must include a return on equity and should be based upon the proportions 

of debt and equity in ComEd’s capital structure.  But rather than give equity holders the rate of 

return approved by the Commission, Staff instead hypothesizes a short-term equity security that 

does not actually exist.  The Commission should reject this hodge-podge of alternative proposals.  

The purpose of paying interest on the reconciliation balance is to ensure that ComEd recovers its 

actual costs, accounting for the time value of money – no more and no less.  Only an interest rate 

equal to ComEd’s weighted average cost of capital (“WACC”) will do so.  The WACC is what 

ComEd actually pays the capital markets for the use of money when it is forced to carry the cost 

of the reconciliation balance due to an underestimate of its costs, and the WACC reflects the 

value ComEd receives from the use of money when it has overestimated its costs.     

A. Interest on the Reconciliation Balance Should Reflect ComEd’s WACC. 

EIMA makes clear that the purpose of the reconciliation process is to allow the utility to 

recover its actual costs by allowing the utility to true up the rates it collected during a calendar 

year with the rates that it would have collected if its actual costs had been known at the time.  

See 220 ILCS 5/16-108.5(d)(1) (“[T]he intent of the reconciliation is to ultimately reconcile the 

revenue requirement reflected in rates for each calendar year . . . with what the revenue 

requirement would have been had the actual cost information for the applicable calendar year 
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been available at the filing date.”).  The statute adds that the reconciliation balance should be 

paid “with interest.”  Id.5   

The purpose of requiring the payment of interest is to compensate the utility for its actual 

cost of money when the utility has under-collected and is delayed in receiving full recovery of its 

costs, and to compensate customers for the actual value of their overpayment when the utility 

has over-collected and received customers’ money in excess of its actual revenue requirement.  

See 220 ILCS 5/16-108.5(c)(1) (directing that the formula rate shall “[p]rovide for the recovery 

of the utility’s actual costs of delivery services”) (emphasis added).   

The General Assembly’s overarching purpose to ensure recovery of actual costs can only 

be achieved, however, if the interest rate reflects ComEd’s actual cost of money, which is its 

weighted average cost of capital (“WACC”).  CUB and IIEC dispute this, contending that the 

WACC reflects a rate of return, not an interest rate.  See IIEC Reh. Init. Br. at 4; CUB/City Reh. 

Init. Br. at 20.  They fail to acknowledge that the portion of the WACC attributable to common 

equity reflects the rate of return that ComEd must pay to equity investors in exchange for the 

                                                 
5 Two parties, CUB and IIEC, appear to misunderstand the mechanics of the reconciliation process.  See 

CUB/City Reh. Init. Br. at 2-3; IIEC Reh. Init. Br. at 5-6.  It is critical for the Commission to correctly apprehend 
how the process works.  Under EIMA, each year ComEd will file a tariff setting forth rates for the upcoming 
calendar year.  For example, in 2014, ComEd will file a tariff setting forth rates to be collected in the 2015 calendar 
year.  That tariff will reflect “final data based on [ComEd’s] most recently filed FERC Form 1” – in other words, 
final data for the calendar year 2013 – “plus projected plant additions and correspondingly updated depreciation 
reserve and expense for the calendar year in which the tariff and data are filed,” that is, for calendar year 2014.  220 
ILCS 5/16-108.5(c)(6).  The rates in effect in 2015, therefore, include known costs for 2013 and estimates of costs 
for 2014.  They do not reflect an “estimate” or “forecast” of 2015 costs.   

In 2016, ComEd’s tariff filing (which sets forth rates to be collected in 2017) will include “a reconciliation 
of the revenue requirement that was in effect for the prior rate year” – that is, 2015 – “with the actual revenue 
requirement for the prior rate year (as reflected in the applicable FERC Form 1 that reports the actual costs for the 
prior rate year).”  220 ILCS 5/16-108.5(d)(1).  In other words, the reconciliation amount accounts for the difference 
between actual plant additions and accumulated depreciation in 2014 (which were part of rate base during 2015) and 
the projections for that year (based on which 2015 rates were set).  It also accounts for actual plant additions made 
during 2015 and depreciation reserve and expense for 2015, which were not in rates during 2015 but will be 
reflected on the FERC Form 1 for 2015.  The reconciliation amount is collected in 2017 along with the 2017 rates.  
Thus, ComEd’s recovery of its costs is delayed by two years.  The full amount of its actual costs for 2015 are not 
recovered until 2017.  See ComEd Reh. Init. Br. at Pt. III.A; Houtsma Reh. Dir., ComEd Ex. 32.0, 4:80-6:106. 
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opportunity to use their funds.  See Staff Reh. Init. Br. at 41 (acknowledging that an equity return 

reflects the price that equity investors demand in exchange for allowing ComEd to use their 

money).  In other words, the rate of return earned by equity investors is an element of ComEd’s 

cost of capital.  An interest rate designed to reflect ComEd’s actual cost of money must therefore 

account for rate of return expected by equity investors in exchange for their funds.  

Moreover, the various arguments advanced in favor of a rate other than WACC all 

presuppose that the reconciliation balance can be carved off and considered in isolation from the 

rest of ComEd’s investments and financing needs.  IIEC Reh. Init. Br. at 7-9; AG/AARP Reh. 

Init. Br. 17-22; CUB/City Reh. Init. Br. at 18-20; Staff Reh. Init. Br. at 41-44.  That approach 

ignores reality as well as the basic ratemaking principle that applies a single cost of money to all 

investments.  First, if that logic were followed more broadly, ComEd would be required to tie 

together particular debt or certain amounts of equity to particular assets, and apply a different 

cost of capital for different assets.  For example, the cost of financing a transformer purchased 

when interest rates were high would be greater than the cost of financing a transformer 

purchased when interest rates were low.  And the cost of financing an investment with a short 

lifespan would be different than the cost of financing an investment with a longer lifespan. 

That is not the way this Commission has set rates, nor is it the way ComEd finances 

investments.  Instead, ComEd calculates the weighted average of its cost of capital overall, and 

applies that rate to all of its investments.  Particular financing instruments are not tied to 

particular assets.  That same approach should be applied to the reconciliation balance, which, 

after all, is nothing more than a slice of ComEd’s revenue requirement – specifically, the portion 

of its revenue requirement for which its cost recovery is delayed.  ComEd does not raise capital 

specifically to close the gap between its initial revenue requirement reflected in rates for a given 
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year and its actual revenue requirement.  Rather, it raises capital to pay for its entire revenue 

requirement, and the cost of that capital is reflected in the WACC.  To the extent that ComEd, 

when issuing new debt, is able to do so at an interest rate less than its current WACC, the result 

will be an updated, lower WACC that will then be applied to ComEd’s entire rate base.  ComEd 

does not associate that new debt with any particular assets, let alone carve off a portion of its rate 

base and apply a separate cost of capital to that portion.      

Second, ComEd cannot carve off and separately finance the reconciliation balance 

because its size cannot be known until after the Commission completes its review of 

reasonableness and prudence as part of the reconciliation process.  Yet, as explained in ComEd’s 

Initial Brief, ComEd cannot finance an unascertainable sum.  See ComEd Reh. Init. Br. at 27-28. 

B. The Parties’ Specific Proposals Concerning Interest Rate Should Be 
Rejected. 

The parties opposed to using an interest equal to ComEd’s WACC suggest a number of 

different alternatives.  Each is flawed and should be rejected.  

1. The AG, CUB, and IIEC’s Proposal for a Debt-Based Interest Rate Is 
Flawed. 

The AG, CUB, and IIEC contend that ComEd should receive an interest rate equal to its 

“marginal cost of new debt,” Brosch Reh. Dir., AG/AARP Ex. 5.0, 14:338-15:359; AG/AARP 

Reh. Init. Br. at 16-18; see also Gorman Reh. Dir., IIEC Ex. 3.0 RH, 17:401-18:412; CUB/City 

Reh. Init. Br. at 17.  That proposal is flawed both in its focus on “marginal cost” and in its focus 

on “debt” to the exclusion of common equity.   

a. Marginal Cost.   

AG, CUB, and IIEC are incorrect in arguing for an interest rate reflecting ComEd’s 

marginal capital costs, rather than its average capital costs.  To the extent that ComEd is able to 

finance new obligations more cheaply than its current WACC, it will do so, and its current 
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WACC – which is the rate applied to all of ComEd’s rate base investments – will decline as a 

result.  The marginal-cost approach would improperly double count the effect of cheaper capital 

by permitting ComEd to recover only the marginal cost associated with that additional capital, 

while simultaneously applying a lower weighted average cost of capital to the remainder of 

ComEd’s investments.   

If the “marginal cost” approach were to be accepted, then to avoid double counting, the 

cost of that new capital should not also be incorporated into ComEd’s WACC.  But applying a 

higher rate to embedded rate base and a lower rate to new investments and operating costs is 

equivalent to applying a blended rate to all of ComEd’s costs.  The marginal cost approach thus 

creates needless complexity. Staff agrees that the marginal cost approach is flawed in this 

respect.  See Pregozen Reh. Dir., ICC Ex. 25.0, 9:141-150 (“Estimating the Company’s marginal 

cost of debt for a two-year term to maturity and applying that to the reconciliation adjustment 

would be theoretically superior to using the embedded cost of long-term debt, but would 

necessitate removing from the Company’s ratemaking capital structure the debt reflected in the 

interest rate on reconciliation adjustments to avoid counting that debt twice.  Not only could that 

be a difficult endeavor, but an unnecessary one, since such an adjustment should result in the 

same debt cost recovery as using the same cost of debt for both the overall rate of return on rate 

base and the interest rate on the reconciliation adjustment.”) (emphasis added).  And IIEC 

recognizes the same concept as it applies to short-term debt.  Gorman Reh. Dir., IIEC Ex. 3.0RH, 

19:435-442. 

Moreover, as discussed above, even if ComEd wished to separate out the reconciliation 

balance to finance separately, it could not do so.  The reconciliation balance simply reflects a 
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slice of ComEd’s costs – it is not tied to any particular investment – and the size of the 

reconciliation balance cannot be known until after the reconciliation process is complete.    

b. Debt-Based Rate.   

The AG, CUB, and IIEC are also wrong to limit interest on the reconciliation balance to a 

debt-based rate.  As explained above, ComEd does not carve out slices of its revenue 

requirement and assign different costs of capital to different slices.  Instead, it applies a single 

cost of capital – reflecting the cost of raising capital through equity as well as debt – to its entire 

revenue requirement.  Significantly, Staff concurs with ComEd that the reconciliation interest 

rate should reflect a return of common equity and a weighted cost reflecting the components of 

ComEd’s actual capital structure.  See Staff Reh. Init. Br. at 53.   

The insistence by the AG, CUB, and IIEC on a debt-based interest rate, reflecting what 

they believe is the proper way to finance the reconciliation balance, amounts to an assertion that 

ComEd’s capital structure should be more highly leveraged than it actually is – in other words, 

that ComEd’s ratio of debt to equity should be increased.  To be sure, the Commission can 

review ComEd’s capital structure for prudence and reasonableness.  But the Commission has 

already approved ComEd’s capital structure as prudent and reasonable, and it has deferred any 

question of whether the capital structure should be more highly leveraged until 2013 or beyond.  

See May 29 Order at 134 (ordering “the Company to work with Staff to explore [more highly 

leveraged] capital structures and provide a report to the Commission with ComEd’s 2013 

formula rate filing”).  The Commission should rebuff the back-door attempt by the AG, CUB, 

and IIEC to relitigate the issue of ComEd’s capital structure in this docket.  Moreover, the statute 

itself makes clear that the formula rate components, which include the reconciliation interest 

rate, should be neutral with respect to ComEd’s capital structure, rather than a vehicle for 

altering it.  See 220 ILCS 5/16-108.5(c)(2) (“The performance-based formula rate approved by 
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the Commission shall . . . [r]eflect the utility's actual capital structure . . .”).  The Commission 

should reject AG, CUB, and IIEC’s attempt to prejudge an issue that the Commission has 

reserved. 

IIEC and CUB protest that their proposal need not alter ComEd’s capital structure, 

because the new debt they believe should be issued to finance the reconciliation balance can be 

treated separately from the capital structure used to set rates.  See IIEC Reh. Init. Br. at 9; 

CUB/City Reh. Init. Br. at 22.  However, applying a different label to a portion of ComEd’s debt 

does not change the reality that the debt exists on ComEd’s books.  

 Finally, if the Commission nonetheless does decide to adopt a weighted average debt rate 

as it did in its May 29 Order, no party disputes that the Commission miscalculated that rate, and 

if properly calculated, the rate would have been 6.36%.  See ComEd Reh. Init. Br. at 30-31.  

2. The Commission Should Reject CUB’s Proposal For an Asymmetric 
Interest Rate. 

CUB goes one step further than the AG and IIEC, arguing not only that ComEd should be 

limited to recovering a short-term or blended debt rate, see Smith Reh. Dir., CUB Ex. 5.0, 8:201-

210, but also that the interest rate should be asymmetrical: if ComEd under-collects its costs, it is 

compensated at the low debt rate; but if it over-collects its costs, customers must be compensated 

at the higher WACC rate.  CUB/City Reh. Init. Br. at 17-20; Smith Reh. Dir., CUB Ex. 5.0, 

15:358-65, 16:387-18:431.   

Such asymmetry is inconsistent with the entire EIMA scheme, which is intended to allow 

a utility to recover its actual costs – no more and no less.6  An asymmetrical rate intended to 

                                                 
6 CUB relies on a Florida Public Service Commission Order, see CUB/City Reh. Init. Br. at 20.  But as 

Hadaway explained in his rebuttal testimony, the portion of the Order relied upon by CUB involves fuel costs 
specifically, and does not reflect a more general application of an asymmetric interest rate.  Hadaway Reh. Reb., 
ComEd Ex. 37.0, 9:177-11:230.  Moreover, as Hadaway explains, id., such an asymmetric rate would be 
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punish a utility for overcollection cannot be squared with a reconciliation process designed to 

leave the utility no better and no worse off than if it collected its actual costs exactly.  Moreover, 

CUB’s asymmetric proposal makes no economic sense and would create the very perverse 

incentives that CUB professes to wish to avoid.  ComEd’s time value of money is the same – and 

thus the interest rate should be the same – regardless of whether ComEd’s cost estimates are too 

low or too high.    

CUB claims that an asymmetric interest rate will help prevent ComEd from deliberately 

overstating its revenue requirement and purposefully generating over-collections.  CUB/City 

Reh. Init. Br. at 18-19; Smith Reh. Dir., CUB Ex. 5.0, 17:407-18:431.  This very premise 

underscores CUB’s misunderstanding of the nature of reconciliation, which is not simply a 

reconciliation of actual to forecast amounts.  Rather, the reconciliation allows ComEd to recover 

actual costs for the rate year that were never considered or forecasted when rates were set.  Thus, 

ComEd could not somehow drive an overcollection by skewing its forecasts.  But even if that 

were possible, an asymmetric interest rate would itself create perverse incentives.  If a utility 

must pay an interest rate equal to its actual cost of money when it over-collects, but receives an 

interest rate substantially less than its actual cost of money when it under-collects, it has an 

incentive to err on the side of over-collection.  Over-collection leaves it no worse off and no 

better off than if it had neither over-collected nor under-collected.  The WACC interest rate 

applied to the over-collection is equal to the full value derived by the utility from the use of its 

customers’ money while the reconciliation process was pending.  Hemphill Reh. Reb., ComEd 

Ex. 34.0, 17:361-18:372.  Under-collection, however, leaves the utility much worse off than if it 

                                                                                                                                                             
inconsistent with EIMA, a unique statute that is intended to allow a utility to recover its actual costs, including its 
cost of capital.  That legislative mandate precludes the adoption of a scheme like Florida’s.  
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had neither over-collected nor under-collected: its cost of carrying the under-collection is equal 

to its WACC, but it will ultimately recoup far less from its customers.     

Indeed, a debt-based interest rate (lower than the WACC) is advantageous to CUB, IIEC, 

and the AG only because ComEd is far more likely to under-collect than over-collect, as a result 

of the substantial investments that it will make under EIMA.  The argument for a debt-based rate 

lower than ComEd’s actual cost of capital exploits the certainty of ComEd’s under-collection 

under EIMA in order to deny ComEd a full recovery of its costs.  Such an outcome is 

inconsistent with EIMA’s directive that a utility should fully recover its actual costs.  The 

Commission should apply a symmetric interest rate that reflects the actual value of money to the 

utility to eliminate opportunities for gamesmanship. 

3. Staff’s Proposed Interest Rate Is Based Upon a Hypothetical Short-
Term Equity That Does Not Exist and Should Be Rejected. 

Staff acknowledges that a debt-based interest rate is flawed and that the reconciliation 

interest rate should reflect an equity component as well as debt component.  Pregozen Reh. Dir., 

Staff Ex. 25.0, 2:37-3:54; Staff Reh. Init. Br. at 41.  Staff further recognizes that equity and debt 

should be weighted according to their actual weights in ComEd’s capital structure.  However, 

Staff assigns to equity a cost that is lower than ComEd’s actual equity costs, on the theory that 

ComEd could issue “short-term” equity that would pay a lower return.  Pregozen Reh. Dir., Staff 

Ex. 25.0, 3:51-4:66; Staff Reh. Init. Br. at 41-44.  It calculates the cost of that hypothetical short-

term equity by modifying the formula return-on-equity methodology prescribed in Section 16-

108.5(c)(3) of the Public Utilities Act, replacing the 30-year Treasury rate with a 2-year Treasury 

rate, and then adjusting the equity risk premium downward based on an assumed shorter 

investment time horizon.  For several reasons, that methodology is flawed and should be 

rejected. 
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First, “short-term equity” does not exist.  Equity investors, who purchase ownership 

shares in the company, have only one purchase option – an investment with perpetual life.  There 

is no such thing as a short-term equity security.  See Hadaway Reh. Reb., ComEd Ex. 37.0, 4:79-

7:139.  Second, even if there were such a thing as short-term equity, the value of those assets 

would be heavily affected by long-term values and risks.  An equity investor, who owns a piece 

of the company, cannot limit his exposure only to short-term risks.  In that sense, an equity 

investor is very different than a bond holder, who needs to worry only about those risks that exist 

through the bond’s maturity date.  Staff’s effort to price hypothetical “short-term equity” by 

reference to the market for short-term debt is, therefore, fatally flawed.  Hemphill Reh. Reb., 

ComEd Ex. 34.0, 15:308-16:334.   

C. The Commission Should Reject the Various Arguments 
Concerning Taxation 

In addition to addressing the issue of the interest rate, the AG, CUB, and Staff also ask 

the Commission to reach beyond the scope of this rehearing and adjust the reconciliation amount 

to reflect certain tax calculations.  The AG and CUB contend that the reconciliation balance 

should be reduced to reflect accumulated deferred income tax (“ADIT”) – that is, income tax that 

ComEd would have paid if it had timely recovered its costs through rates, but does not pay 

because its recovery is delayed.  See AG/AARP Reh. Init. Br. at 22-27; Brosch Reh. Dir., 

AG/AARP Ex. 5.0, 18:421-24:555; CUB/CITY Reh. Init. Br. at 25-31; Smith Reh. Dir., CUB 

Ex. 5.0,26:622-33:842. 

However, the Commission has already rejected this proposal, and for good reason: the 

simple recording of a deferred income tax liability for accounting purposes does not provide a 

source of cash to ComEd to fund the revenue shortfall.  May 29 Order at 167 (“The Commission 

declines to adopt this recommendation.  ComEd contends that this recommendation does not 
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provide ComEd with cash.”); Houtsma Reh. Reb., ComEd Ex. 35.0, 26:560-27:595.  Neither AG 

nor CUB applied for rehearing on this issue, and it is outside the scope of ComEd’s application 

for rehearing.  Accordingly, the Commission should not consider this issue.   

AG witness Effron and Staff contend that the interest rate applied to the reconciliation 

balance should be an after-tax rate.  AG/AARP Reh. Init. Br. at 26; Staff Reh. Init. Br. at 48-52; 

Effron Reh. Dir., Ex. 6.0, 4:68-76.  For example, suppose ComEd under-collects its actual 

revenue requirement by $1 million, and assume a tax rate of 40% and an interest rate of 10%.  

Effron asserts that ComEd should be able to collect only $60,000 in interest.  There are two ways 

of calculating that amount: one can either apply the pre-tax interest rate of 10% to the post-tax 

reconciliation balance of $600,000, or one can apply a post-tax interest rate of 6% to the pre-tax 

reconciliation balance of $1 million.  Either way, Effron’s point is that ComEd should not be 

permitted to collect interest on amounts that will ultimately be paid in tax.  Effron Reh. Dir., Ex. 

6.0, 4:68-76.   

That argument too is outside the scope of this rehearing.  As Effron acknowledges, “I am 

not addressing the appropriate interest rate to be used.  I am addressing the base to which the 

interest should be applied.”  Effron Reh. Dir., AG/AARP Ex. 6.0, 2:35-38.  This is the same 

issue that Brosch argued for and the Commission rejected in the initial case.  However, ComEd’s 

application for rehearing was limited to the “interest rate determination mandated by the Order.”  

ComEd App. for Reh’g at 21.  Thus, the Commission should not address this issue.  

In any event, however, Effron’s suggestion is without merit because it would double 

count the effect of taxation.  ComEd is taxed on the revenue it collects to pay interest on the 

reconciliation balance.  Thus, to continue the example given above, ComEd would pay a 40% tax 

on the $60,000 in interest, leaving it with only $36,000 post-tax.  To avoid double-counting the 
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effect of taxation, the pre-tax interest rate should be applied to the pre-tax reconciliation balance.  

See Houtsma Reh. Reb., ComEd Ex. 35.0, 28:610-29:628.  To continue the example further, 

ComEd would collect $100,000 in interest pre-tax (a 10% rate on a $1 million reconciliation 

balance), and it would then pay 40% of that interest in tax – leaving it with $60,000, the amount 

that the AG would agree makes ComEd whole.  See AG/AARP Reh. Init. Br. at 27. 

IV. MEASUREMENT OF THE RATE BASE TO ALLOW FULL COST RECOVERY 

A. Response to Staff and Intervenors 

Staff continues to support use of an average rate base for formula rate reconciliations, and 

argues that average rate base provides a better matching to other costs incurred during the year.  

Staff Reh. Init. Br. at 32.  AG/AARP, CUB/City, IIEC, and the Commercial Group make similar 

arguments.  This position, however, is inconsistent with the plain language of the statute, which 

the Commission is obligated to apply.  E.g., Alvarez v. Pappas, 229 Ill.2d 217, 228, 321 Ill.Dec. 

712, 890 N.E.2d 434 (2008) (Primary rule of statutory construction is “to ascertain and give 

effect to the intent of the legislature” based on “the language of the statute” which “must be 

afforded its plan, ordinary, and popularly understood meaning.”).  As Staff acknowledges, the 

statute specifically refers to “final historical data reflected in the utility’s most recently filed 

annual FERC Form 1.”  Staff Reh. Init. Br. at 33-4 (quoting 220 ILCS 5/16-108.5(d)(1)).  The 

phrase “final historical data” plainly refers to end-of-year data, which is what ComEd reports in 

its “annual FERC Form 1.”   

Staff nonetheless ignores the obvious plain meaning of “final historical data,” and instead 

argues that final in this context means not subject to change: 

Moreover, “final” in the context of Section 16-108.5(d)(1) means “ultimate 
and definitive, or unalterable,” and thus the “final” data required by the Act is 
“in a form that requires no further updates or corrections – the ultimate and 
definitive, or unalterable version of the data.” (Staff Ex. 26.0, p. 3)  This is 
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understandable, as a utility may file corrections and resubmissions of its 
annual FERC Form 1 with the Federal Energy Regulatory Commission 
(“FERC”).  The Act correctly requires inputs to the formula rate to be based 
on “final” FERC Form 1 data – using the most current and presumably most 
accurate FERC Form 1 inputs possible in determining formula rates.  (Id.) 

Staff Reh. Init. Br. at 34.  This argument, however, ignores the fact that ComEd’s FERC Form 1 

reports its plant balances as of the end of the year.7  Thus even if one accepts Staff’s 

interpretation of the phrase “final historical data,” it remains the case that the data referred to is 

end-of-year data. 

In any event, there is no sound reason to read the phrase “final historical data” as 

referring to FERC Form 1 data that can no longer be amended or corrected, rather than data 

reflecting the state of ComEd’s rate base at end of the year.  See Merriam-Webster Online 

Dictionary (2012) http://www.merriam-webster.com/dictionary/final (August 17, 2012) (defining 

“final” as “coming at the end.”).  FERC Form 1 filings are due by April 18 of each year (18 

C.F.R. §141.1) and Section 16-108.5(d)(1) requires a participating utility’s filing to occur “on or 

before May 1 of each year.”  220 ILCS 5/16-108.5(d)(1).  The 13 day time period between the 

FERC Form 1 and formula rate due dates shows that Staff’s interpretation of “final historical 

data” is based on an assumed legislative intent that would be meaningless and unachievable.  

Instead, the only plausible meaning of that phrase is that it refers to the data at the end of the 

annual period in question.   

                                                 
7 FERC Form 1 contains a Comparative Balance Sheet that reports balances as of the end of the reporting 

year.  FERC Form No. 1 (rev. 12-03), pp. 210-13 (http://www.ferc.gov/docs-filing/forms/form-1/form-1.pdf).  
Similarly, FERC Form 1 reports a “Balance at End of Year” for Electric Plant in Service.  Id. at p 206, Column (g).  
The General Instructions for FERC Form 1 also instruct filers that “[w]hen applying thresholds to determine 
significance for reporting purposes, use for balance sheet accounts the balances at the end of the current reporting 
period …”  Id. at iv.  While balances at the end of the prior year are contained in FERC Form 1 as part of the 
Comparative Balance Sheet, that data is – as indicated – for the prior reporting year and is not the data directly 
reported in the FERC Form 1 for the reporting year required to be used by Section 16-108.5 of the Act.  See FERC 
Form 1 at iv (Unless an appropriate explanation is given, “[w]herever (schedule) pages refer to figures from a 
previous period/year, the figures reported must be based upon those shown by the report of the previous period/year 
….”); 220 ILCS 5/16-108.5(d)(1).  



 

{00005920 14 } 28 

Further underscoring that conclusion is the fact that the reconciliation process that uses 

the “final historical data” always takes place after all plant investments for the year in question 

have been made.  Since those investments are actually serving customers at the time the 

reconciliation process takes place, it makes sense to permit ComEd to recover the full cost of 

those plant additions – not to arbitrarily reduce the cost by half, as the average rate base approach 

would do. 

Staff appears to argue that use of an average rate base does not actually reduce by half the 

Company’s plant additions.  See Staff Reh. Init. Br. at 35.  From a factual and mathematical 

perspective, this is simply incorrect.  The average rate base methodology adds the prior year’s 

rate base (pre-plant additions) and the current year’s rate base (i.e., including plant additions 

made during the year), and divides the result by two.  Thus, using the average rate base method 

in the reconciliation process only reflects half of the plant additions made over the course of the 

year investments are placed in service.   

Finally, Staff’s reliance on Commission actions under different statutory provisions and a 

different utility’s riders is misplaced.  First, as discussed above, the Commission must apply the 

clear statutory language at issue here.  What the Commission did under different statutory 

provisions or different utility riders cannot change the meaning of that language.  Second, 

Section 9-220.2 is not analogous to the formula rates at issue here and is specifically limited to 

qualifying infrastructure plant (“QIP”) items that “are not reflected in the rate base used to 

establish the utility's base rates.”  220 ILCS 5/9-220.2(b).  Conversely, formula rates under the 

EIMA do constitute a participating utility’s base rates.  Further, as Ms. Houtsma explained, “the 

QIP provides only for a return on and cost recovery of the cost related to utility plant. The 

formula rate, however, is an all-inclusive rate that considers all elements of the revenue 
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requirement, not just the investment in qualifying plant and depreciation that is considered in the 

QIP.”  Houtsma Reb. on Reh., ComEd Ex. 35.0, 31:676-9.  Third, the QIP contains no reference 

to “final historical data” as does the EIMA.   

Staff’s reference to The Peoples Gas Light and Coke Co.’s Rider ICR is similarly 

inapposite.  Staff Init. Br. at 38.  “Rider ICR, which operates very differently from the formula 

rate in that the initial charges for Rider ICR are based upon a forecast for a given period, and the 

subsequent reconciliation simply compares the calculation of the recovery factor based on the 

actual data for that period to the factor originally calculated based on a forecast. This is much 

different from the formula rate in that the initial revenue requirement collected during any given 

year is not based on a forecast for that year.”  Houtsma Reb. on Reh., ComEd Ex. 35.0, 31:682-8.  

Also, as acknowledged by Staff witness Mr. Pregozen, rider mechanisms are not an appropriate 

point of comparison to the formula rate. See Pregozen Reh. Dir., Staff Ex. 25.0, 2:33-3:42. 

B. Response to CUB/City 

In addition to repeating Staff’s arguments, CUB/City contends that an end of year rate 

base causes customers “to pay a return on investment before it is made.”  CUB/City Init. Br. at 7.  

This is incorrect.  The actual rate base at the end of a rate year is not used to set charges until 

well after the rate year.  For example, under the EIMA, the proceeding to reconcile the 2012 rate 

year based on actual 2012 final historical data will be filed in 2013 and will not result in charges 

to ratepayers until 2014.  220 ILCS 5/16-108.5(d)(1). 

CUB/City disregards the significance of the statutory reference to final historical data 

from the FERC Form 1 in their statutory construction arguments.  In the context of Section 16-

108.5 of the Act, final means at the end of the applicable period.  While CUB/City do note an 

instance were the statute refers to the long-term debt cost of capital as of the end of the 

applicable calendar year, they incorrectly assume that the statute is otherwise silent.  The statute 
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is not silent, but rather explicitly refers to final historical data for the rate year at issue.  220 

ILCS 5/16-108.5(c) and (d).  The statute refers to the “FERC Form 1 that reports the actual costs 

for the prior rate year” and does not refer to data for the end of the year before the prior rate year.  

220 ILCS 5/16-108.5(d)(1).  Given this statutory language, CUB/City’s attempt to mitigate the 

omission of any reference to averaging in Section 16-108.5 is ineffective and without merit. 

CUB/City also argues that avoidance of regulatory lag is not a concern because of the 

collar adjustment.  CUB/City Reh. Init. Br. at 13.  This argument is illogical and misconstrues 

the statute.  The formula rates allowed under the EIMA establish and reconcile revenue 

requirements, not actual collections.  220 ILCS 5/16-108.5 (“[T]he intent of the reconciliation is 

to ultimately reconcile the revenue requirement reflected in rates for each calendar year …  with 

what the revenue requirement would have been had the actual cost information for the applicable 

calendar year been available at the filing date.”).  The collar adjustment considers actual  

revenues, but it will not make up for any lost revenues due to the use of any average rate base 

because it calculates the allowed rate of return used to establish the collar based on the same 

assumptions used to establish the revenue requirement.  See 220 ILCS 5/16-108.5(c)(5). 

C. Response to IIEC 

Outside of repeating the arguments already addressed above, IIEC spends the vast 

majority of its initial brief attempting to support its distorted view of the formula rate 

reconciliation process contained in Section 16-108.5 of the Act.  IIEC’s assertions in this regard 

are directly contrary to the plain language of the statute and, as such, mislead the Commission in 

a misguided attempt to defend its “average year” rate base methodology.  According to IIEC, the 

initial revenue requirement and resulting rates set on an annual basis by a formula rate are for the 

calendar year in which the participating utility makes a filing to set those rates rather than the 

calendar year (i.e., rate year) such rates will be in effect.  See IIEC Reh. Init. Br. at 12-25.  Thus, 
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IIEC would have the Commission believe that the initial revenue requirement set in this docket is 

for calendar year 2011, and that the reconciliation for “2011” filed in 2012 would be a 

reconciliation of the formula rate revenue requirement determined in this 2011 filing with the 

revenue requirement for “2011” based on actual costs for 2011 per ComEd’s 2011 FERC Form 

1.  Each subsequent year would operate the same according to IIEC, with the 2012 filing setting 

a revenue requirement for 2012 that is reconciled to the actual revenue requirement for 2012 

based on ComEd’s 2012 FERC Form 1.8   

Contrary to IIEC’s assertion, the new provisions of the Act added by the EIMA clearly 

specify (with no interpretation required) that what is to be reconciled is the revenue requirement 

reflected in rates charged during a calendar year with the revenue requirement that would have 

been determined if actual costs had been known at the time of the initial filing to set the initial 

revenue requirement: 

The performance-based formula rate approved by the Commission 
shall … [p]rovide for an annual reconciliation, with interest as 
described in subsection (d) of this Section, of the revenue 
requirement reflected in rates for each calendar year … with what 
the revenue requirement would have been had the actual cost 
information for the applicable calendar year been available at the 
filing date. 

220 ILCS 5/16-108.5(c)(6) (emphasis added).  Section 16-108.5(d) further specifies that the 

filing to occur “on or before May 1 of each year” is for “updated cost inputs to the performance-

                                                 
8 Thus, IIEC reads the EIMA to require use of an historical test year (the filing year) for rates to be 

effective from the first billing day of the following January through the last billing day of the following December 
(i.e., the “rate year”).  IIEC would deny a participating utility any recovery on new investments during the year they 
are made (the historical test year), contrary to the EIMA’s requirement that formula rates “reflect[] the utility's 
actual costs to be recovered during the applicable rate year ….”  220 ILCS 5/16-108.5(c); see also 220 ILCS 5/16-
108.5(c)(1) (Formula rates shall “[p]rovide for the recovery of the utility's actual costs of delivery services ….”).  
Even if one ignores the clear statutory language and the fallacy of IIEC’s argument, IIEC’s historical test year 
interpretation does not support its average rate base proposal given that the Commission has used the end of year 
methodology with historical test years in ComEd’s last 5 rate cases. 
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based formula rate for the applicable rate year,” which is specifically defined in Section 16-

108.5(c) as “the period beginning with the first billing day of January and extending through the 

last billing day of the following December.”  220 ILCS 5/16-108.5(d) and (c).  Section 16-

108.5(d)(1) similarly provides that each May 1 “filing shall also include a reconciliation of the 

revenue requirement that was in effect for the prior rate year (as set by the cost inputs for the 

prior rate year) with the actual revenue requirement for the prior rate year (as reflected in the 

applicable FERC Form 1 that reports the actual costs for the prior rate year).”  For the May 2012 

filing, the “prior rate year” is January 2011 through December 2011, and the revenue 

requirement in effect (i.e., reflected in rates for that period) is not – as argued by IIEC -- the 

revenue requirement established with the 2011 filing.   

The correctness of ComEd’s construction of this clear and plain language directing 

reconciliation of the revenue requirement used to set charges for a calendar year with the revenue 

requirement for that year based on actual costs is further confirmed by Section 16-108.5(d)(1)’s 

instruction “that the first such reconciliation … shall reconcile (i) the revenue requirement or 

requirements established by the rate order or orders in effect from time to time during such 

calendar year (weighted, as applicable) with (ii) the revenue requirement for that calendar year 

calculated pursuant to the performance-based formula rate using … actual costs for that year as 

reflected in the applicable FERC Form 1 ….”  220 ILCS 5/16-108.5(d)(1). 

V. CONCLUSION 

The Commission should, after considering the law and the evidence initially presented 

and supplemented on rehearing, modify its final Order of May 29, 2012, to provide that 

ComEd’s formula rates will incorporate: (a) revenue requirements that include an investment 

return on ComEd’s pension asset as defined by GAAP and as reflected on ComEd’s FERC Form 
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1, net of deferred tax benefits, equal to the utility’s long-term debt cost of capital as of the end of 

the applicable calendar year; (b) an interest rate on reconciliation adjustment balances equal to 

ComEd’s WACC in the applicable year(s); and (c) measurement of ComEd’s rate base for 

reconciliation purposes based on ComEd’s year-end rate base.  The Commission should further 

authorize and direct ComEd to promptly file tariff amendments giving effect to this ruling.   
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