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OF THE ILLINOIS COMMERCE COMMISSION 

 
 

Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to the direction of the Administrative Law Judges (“ALJs”) and Section 200.800 

of the Illinois Administrative Code, respectfully submits its Reply Brief on Rehearing in 

the above-captioned matter. 

 

I. INTRODUCTION  

The Initial Brief on Rehearing of the Staff (“Staff IBR” or “Staff’s IB on Rehearing” 

or “Staff’s In. Br. on Rehearing”) was filed on August 14, 2012.  Commonwealth Edison 

Company’s Initial Brief on Rehearing (“ComEd IBR” or “ComEd’s IB on Rehearing” or 

“ComEd’s In. Br. on Rehearing”), the Commercial Group’s Initial Brief on Rehearing 

(“Commercial Group IBR” or “Commercial Group’s IB on Rehearing” or “Commercial 

Group’s In. Br. on Rehearing”), the Illinois Industrial Energy Consumers’ Initial Brief on 

Rehearing (“IIEC IBR” or “IIEC’s IB on Rehearing” or “IIEC’s In. Br. on Rehearing”), the 

People of the State of Illinois’ and AARP’s Initial Brief on Rehearing (“AG/AARP IBR” 
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or AG/AARP’s IB on Rehearing” or “AG/AARP’s In. Br. on Rehearing”), and the 

Citizens Utility Board’s Initial Brief on Rehearing (“CUB IBR” or CUB’s IB on Rehearing” 

or “CUB’s In. Br. on Rehearing”) were also filed on August 14, 2012. 

Some of the issues raised in the parties’ initial briefs on rehearing were 

addressed in Staff’s Initial Brief on Rehearing and, in the interest of efficiency, Staff has 

not raised or repeated every argument or response previously made in Staff’s Initial 

Brief on Rehearing.  Thus, the omission of a response to an argument that Staff 

previously addressed simply means that Staff stands on the position taken in Staff’s 

Initial Brief on Rehearing because further or additional comment is neither needed nor 

warranted. 

On all the issues raised in rehearing, Staff finds itself on the opposite side of the 

arguments or positions advocated by Commonwealth Edison Company (“ComEd” or the 

“Company”).  Staff explained in its Initial Brief on Rehearing why ComEd should not be 

granted the relief it seeks on those issues.  The Commission’s Order entered on May 

29, 2012 (“Final Order”, “Order” or “May 29 Order”) correctly rejected ComEd’s request 

on these issues in the first instance, and neither the evidence presented on rehearing 

nor ComEd’s IB on Rehearing have presented any new or additional facts or arguments 

that would justify a different result.  While ComEd attempts to portray the May 29 Order 

as containing harsh and improper results (ComEd IBR, p. 5), the reality is that the 

Commission denied ComEd’s requests because those requests suffered from factual 

and legal deficiencies that have not been remedied on rehearing. 

While Section 16-108.5 of the Public Utilities Act (“PUA” or “Act”) is new and 

allows ComEd to recover its expenditures made under the infrastructure investment 
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program through a performance-based formula rate, nothing in the Energy Infrastructure 

and Modernization Act (“EIMA”) (Illinois Public Act 097-0616, as amended and 

supplemented by PA 097-0646) changes the fact that ComEd has the basic obligation 

to prove its case.  Section 9-201 of the Act provides that when determining the propriety 

of any proposed rate, charge, practice, rule or regulation “the burden of proof to 

establish the justness and reasonableness of the proposed rate or other charges, 

classifications, contracts, practices, rule or regulations, in whole and in part, shall be 

upon the utility.”  (220 ILCS 5/9-201(c))  ComEd came up short in the first phase of this 

docket and, as the evidence and arguments on rehearing show, the Company has failed 

again.  Given another chance in this rehearing, ComEd did not present meaningful 

evidence and argument in support of its recommendations.  Accordingly,  

 The Commission should affirm its May 2009 Order that ComEd has no 

pension asset since the value of its pension obligations exceed the value 

of its investments in its pension trust fund (Staff Ex. 24.0, pp. 9-15 and 

Staff IBR, pp. 4-5, 10). This definition of a pension asset is consistent with 

the definition adopted by the Commission in the past. If the Commission 

wishes to consider its past practice of allowing a debt return on 

discretionary pension contributions in light of certain claims made by the 

Company in its application for rehearing, it may adopt Staff’s ratemaking 

proposal, without disturbing the Commission’s prior decision that ComEd 

has no pension asset.  (Staff IBR, pp. 12-13) 

 The Commission should affirm its May 2009 Order that uses Average 

Year Rate Base in the annual reconciliation to calculate what the revenue 
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requirement would have been if the actual cost information for the 

applicable calendar year had been available at the filing date.  The use of 

an average rate base is consistent with the Act, Commission Rules, and 

prior Commission practice. (Staff Ex. 26.0; Staff IBR, pp. 31-38) 

 The Commission should adopt Staff’s calculation of interest on the 

reconciliation balance. (Staff Ex. 25.0; Staff IBR, pp. 39-53)  Staff’s 

recommended interest rate formula strikes the proper balance between 

the interests of utility investors and ratepayers.   

 

II. ARGUMENT  

 

1. Pension Issue 

a. Pension Asset 

The EIMA directs the Commission to permit and set forth a protocol for an 

investment return on pension assets net of deferred tax benefits, consistent with 

Commission practice and law.  The Commission has already concluded, consistent with 

Commission practice and law, that no pension asset exists and no new evidence has 

been offered in rehearing to cause the Staff or the Commission to reverse its 

conclusion.  The EIMA also states ComEd is to file data that is based on data included 

in its FERC Form 1.  An evaluation of the amount presented on ComEd’s FERC Form 1 

line titled “Pension Asset” demonstrates that, consistent with Commission practice and 

law, a pension asset does not exist.  Lastly, not even ComEd can demonstrate that data 

in FERC Form 1 is all-controlling, as ComEd relied on other Company sources for 

formula cost data when it chose to do so.  ComEd’s insistence that the FERC Form 1 is 
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the only source to use in determining the pension asset is misleading and incorrect.  

The Commission has reviewed the pension asset issue, including an evaluation of the 

amount the Company reported in its FERC Form 1, and has concluded no pension 

asset exists for ratemaking purposes in this case, consistent with Commission practice 

and law.  

i. The EIMA does not define “pension assets,” therefore 
the Commission has broad authority to define the term 
and it should do so consistent with its prior orders. 

In the rehearing phase of this matter, ComEd argues that EIMA leaves no doubt 

at all about how the pension asset is to be defined under EIMA. (ComEd IBR, pp. 7-8)  

As Staff addressed in its initial brief and reply brief in the original phase of this docket 

(Staff IB, pp. 56-57; Staff RB, pp. 41-42) and its Initial Brief on Rehearing (Staff IBR, p. 

24) and which the Commission acknowledged in its May 29 Order (Order Docket No. 

11-0721, May 29, 20012, pp. 113-114) ComEd is simply wrong on this point.  In its reply 

brief in the initial phase of this proceeding, ComEd admitted that EIMA does not 

specifically define pension asset when it stated the following: “Staff claims that the 

Commission has broad latitude in defining pension asset as that term is used in Section 

16-108.5 because the General Assembly has not provided any definition.  It is true that 

the General Assembly has not specifically defined the term.” (ComEd RB, p. 42) 

(Emphasis added))  The EIMA has not been amended since ComEd filed its reply brief, 

yet ComEd has flip-flopped on this point.  ComEd’s argument must be rejected yet 

again by the Commission for the following four reasons: 

 1) Despite the Company’s claim, Section 16-108.5 does not mandate that the 

Commission must use whatever amount appears on ComEd’s FERC Form 1 as a 
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pension asset.  The only mandate is how the investment return on the pension asset is 

to be determined.  Thus, the threshold question is whether the Company has a pension 

asset or not.  If it does, then the EIMA dictates the return that should be calculated on 

that pension asset net of deferred taxes.  The law is clear that the formula rate inputs 

are to reflect “the utility’s actual costs of delivery services that are prudently incurred 

and reasonable in amount consistent with Commission practice and law.”  (220 ILCS 

16.108.5(c)(1)) Therefore, the Commission is obligated by law to ensure that any 

formula rate input, such as a pension asset, is properly defined and accounted for such 

that the amount is prudent, reasonable, and consistent with Commission practice and 

law. The Commission cannot simply accept that any amount included in the Company’s 

FERC Form 1 is appropriate by default. ComEd, however, would have the Commission 

do just that. That is wrong and clearly contrary to what the law requires the Commission 

to do.  ComEd even goes so far as to state that Staff “turns the General Assembly-

prescribed “formula rate” into a “flexible rate,” the components of which are to be 

decided by the Commission.”  (ComEd IBR, p. 7)  ComEd would have the Commission 

only look at the prudence and reasonableness of an input provided it agrees with what 

that input is, effectively taking away the Commission’s expertise that the General 

Assembly expressly mentions in the statute by referencing “Commission practice and 

law.”  It is well-established law in Illinois that the Commission is entitled to great 

deference because it is the administrative body possessing expertise in the field of 

public utilities. (Archer-Daniels-Midland Company v. Illinois Commerce Commission, 

184 Ill. 2d 391, 397 (1998); United Cities Gas Co. v. Illinois Commerce Commission, 
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163 Ill. 2d 1, 12 (1994))  In fact, as pointed out by the Supreme Court in State Public 

Utilities Commission v. Springfield Gas Company: 

All doubts as to the propriety of means or methods used in the exercise of 
a power clearly conferred should be resolved in favor of the action of the 
commissioners in the interest of the administration of the law.  There 
should be ascribed to them the strength due to the judgment of a tribunal 
appointed by law and informed by experience.  (State Public Utilities 
Commission v. Springfield Gas Company, 291 Ill. 209, 216 (1920)) 

 
Therefore, both case law and the EIMA itself acknowledge the importance of the 

Commission using its own expertise, experience and judgment to make determinations 

about the prudence and reasonableness of rates, even formula rates.    

 
2) While the legislature chose in Section 16-108.5 to define the investment return 

on the pension asset as the “utility's long-term debt cost of capital as of the end of the 

applicable calendar year” it is telling that the legislature also chose to not provide a 

definition for the pension asset, leaving it up to the Commission to define a pension 

asset in a manner that is consistent with Commission practice and law.   

3) If ComEd’s FERC Form 1 is all controlling, as ComEd suggests, and the 

amount listed on the FERC Form 1 must be taken by the Commission to be the pension 

asset, then ComEd does not live by that same rule when it seeks recovery of other 

amounts in its revenue requirement under Section 16-108.5.  For example, as 

discussed in its initial brief (Staff IB, p. 70), the Company sought bank facility fees which 

are not included in the FERC Form 1.  If ComEd’s argument that the FERC Form 1 is all 

controlling, which it is not, then bank facility fees, which are not reported in FERC Form 

1, would have to be removed from the rate of return on rate base.  (Staff Ex. 18.0, pp. 3-

4)  
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4) The $1.039 billion labeled on ComEd’s FERC Form 1 as a “pension asset” is a 

cumulative amount which reflects the impact of pension contributions from prior years 

including the $803 million and $152.5 million discretionary pension contributions in 2005 

and 2009, respectively, that were soundly rejected by the Commission to be treated as 

a pension asset.  (See Docket Nos. 05-0597 and 10-0467 Orders as discussed infra; 

Staff IBR, pp. 4-10)  Given that the EIMA’s stated intent that the formula rate approved 

by the Commission shall:  “Provide for the recovery of the utility’s actual costs of 

delivery services that are prudently incurred and reasonable in amount consistent with 

Commission practice and law,” (220 ILCS 5/16-108.5(c)(1)(Emphasis added)) using 

the $1.039 billion labeled on ComEd’s FERC Form 1 as a “pension asset,” as ComEd 

insists, would effectively nullify the Commission’s past practice of not recognizing such 

contributions as a pension asset.  That result is clearly contrary to the EIMA that directs 

the Commission to approve formula rate cost inputs that are “consistent with 

Commission practice.”  

 

ComEd also argues that the May 29 Order is contrary to the ordinary meaning of 

the term “asset” which according to ComEd is simply just something “of value.” (ComEd 

IBR, p. 9)  With regard to Section 16-108.5’s use of the term “pension assets” while 

“[t]he language of the statute must be given its plain and ordinary meaning …” 

(People v. Pullen, 192 Ill. 2d 36, 42; 733 N.E. 2d 1235, 1239 (2000) (emphasis added)), 

as discussed above, pension asset is not defined and pension asset does not have a 

plain and ordinary meaning.  The absence of a plain and ordinary meaning for the term 

http://www.lexis.com/research/buttonTFLink?_m=16d2970fd13c59ed1d7b90cecbf0b6db&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2003%20Ill.%20PUC%20LEXIS%20128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=38&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b192%20Ill.%202d%2036%2cat%2042%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=10&_startdoc=1&wchp=dGLbVzV-zSkAb&_md5=71cb5247d8199d8ecceb5d2646979e00
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pension asset is evidenced by the fact that ComEd and Staff each have proposed 

significantly different definitions for the term.  (Staff IB, pp. 56-57)     

To support its argument, ComEd makes an analogy to a college savings account 

established in advance of future college tuition bills.  ComEd argues that the fund can 

be used in any number of ways and there is a cost to setting aside money for the 

account. (ComEd IBR, pp. 9-10)  ComEd’s analogy is flawed.  There are significant 

differences between contributions made to ComEd’s pension plans to pay pension 

obligations and money set aside into an account for future college tuition bills.  As 

ComEd admits in its own analogy (ComEd IBR, p. 10), funds set aside for college tuition 

bills do not have to be used to pay those bills, but rather could be used to pay other 

expenses totally unrelated to college tuition.  Accordingly, future college tuition bills 

have no claims on the assets in the college fund, which is unlike pension obligations 

that have a claim on assets in the pension plan.  For that reason it is improper to only 

consider the assets in the pension plan without also considering at the same time the 

liabilities which Staff’s definition of pension asset does and the Commission found to be 

appropriate in its May 29 Order. (May 29 Order, pp. 113-114) 

Finally, to further support its arguments, the Company also makes an analogy to 

home ownership referring to an analysis set forth in the Administrative Law Judges’ May 

1, 2012 proposed order.  (ComEd IBR, p. 9)  ComEd made this same flawed analogy to 

home ownership in its application for rehearing (ComEd Application for Rehearing, p. 8) 

which Staff addressed in its Initial Brief on Rehearing.  (Staff IBR, p. 21)  Staff stands by 

that response. 
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ii. ComEd’s definition of pension asset is inconsistent 
with Commission practice.  

The May 29 Order correctly determines that investments made in a pension plan 

should not be considered a pension asset unless the total value of the investments in 

the pension plan exceed the plan’s total liabilities. ComEd argues, however, that the 

Commission’s determination is inconsistent with the statute which refers to “pension 

assets net of deferred tax benefits” and when the legislature wanted to incorporate the 

concept of net value “it knew how to do so” and the statute does not state “pension 

assets net of total liabilities.” (ComEd IBR, pp. 8-9)  ComEd also argues that the 

concept embraced by the May 29 Order is contrary to the ordinary meaning of the term 

“asset”. (Id.)  Both of ComEd’s arguments contain a fundamental flaw.  Both of ComEd’s 

arguments incorrectly assume that the value of the pension plan investments is the 

“pension asset” for purposes of Section 16-108.5(c)(4)(D), yet ComEd has never taken 

that position. It has argued instead that a pension asset is the amount by which 

ComEd’s pension contributions have exceeded ComEd’s allocated share of pension 

cost. (ComEd Ex. 14.0, p. 3)  For ComEd to now criticize the Commission’s definition 

because the “phrase pension assets net of total liabilities” does not appear in the statute 

is disingenuous given that Section 16-108.5(c)(4)(D) also does not contain language 

stating that a pension asset is that as defined by ComEd.   

As the Commission’s May 29 Order acknowledges (Order Docket No. 11-0721, 

May 29, 20012, pp. 113-114), the legislature simply did not define the term “pension 

assets” and the Commission has broad authority to interpret statutes that it is charged 

with administering. (Commonwealth Edison Co. v. Illinois Commerce Comm’n, 322 Ill. 

App.3d 846,854; 751 N.E. 2d 196, 203 (2nd Dist. 2001))  Staff and the Company offered 
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different definitions for the term “pension asset” and the Commission found Staff’s to be 

appropriate and accordingly rejected the Company’s definition for the reasons stated in 

its May 29 Order.  As the Commission is well aware “given the broad delegation of 

authority given to the Commission, court’s must rely on the Commission’s interpretation 

if there is a reasonable debate as to its meaning.”  (Id., citing Lakehead Pipeline Co. vs. 

Illinois Commerce Comm’n, 296 Ill. App.3d 942, 953; 696 N.E. 2d 345, 353 (3rd Dist. 

1998))  Therefore, despite ComEd’s claim to the contrary (ComEd IBR, p. 14), the 

position adopted by the May 29 Order concerning the pension asset would be 

sustainable on appeal. 

 

iii. ComEd’s arguments against the Commission’s May 29 
Order are deeply flawed.  

The Company argues that “the Commission has consistently ruled since 

ComEd’s 2005 rate case that ComEd’s contributions to its pension plan represent 

actual dollars of prudent reasonable investment entitled to earn a return” and then 

incorrectly concludes that “[t]he past Commission practice is clear – ComEd has 

consistently accounted for its pension contributions as a pension asset and the 

Commission has allowed for recovery of an investment return on the full amount of 

those contributions, net of deferred tax benefits.” (ComEd IBR, pp. 10-11) (Emphasis 

added) It is telling that the Commission has never found ComEd to have a pension 

asset on which it was entitled to earn a return.   The Company’s argument persists in 

the error of incorrectly equating the terms “pension contribution” and “pension asset,” 

thereby confusing what should be a rather straightforward issue.  
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It is incontrovertible that there is a difference between a pension contribution and 

a pension asset. In fact, ComEd’s own witness on pension issues readily agreed to this 

fact on cross examination in the original proceeding. (Tr., March 13, 2012, p. 948; Staff 

IBR, pp. 23-24)  The distinction is critical because the EIMA allows for a debt return to 

be earned on the pension asset but does not specifically define a pension asset.  The 

Commission, on the other hand, had explicitly defined a “pension asset” in its Order in 

Docket No. 05-0597 in the original proceeding.  (Staff IBR, pp. 4-5)  Further, in its Order 

in Docket No. 10-0467, by again denying ComEd’s request that its discretionary pension 

contribution be recognized as a pension asset, the Commission established the policy 

that discretionary pension contributions are not de facto pension assets.  (Order, Docket 

No. 10-0467, May 24, 2011, pp. 49-51; Staff IBR, pp.6-10) 

The Company also persists in its error of citing to the Commission’s Order on 

Rehearing in 05-0597 without acknowledging that the Commission later clarified this 

very same Order, and ironically at the request of the Company, that the return it granted 

in this docket was not a return on a pension asset but rather a return on the 

discretionary pension contribution that ComEd made in 2005.  (Docket No. 07-0566, 

November 3, 2008, Amendatory Order, pp. 1-2; Staff IBR, p. 6)   The July 26, 2006 

Commission Order in Docket No. 05-0597 soundly rejected ComEd’s request to 

recognize the $803 million discretionary pension contribution in 2005 from Exelon as a 

“pension asset” by including it in ComEd’s rate base. (Order, p. 28, emphasis added). 

The question as to whether ComEd had a pension asset was not revisited by the 

Commission in the rehearing phase of that docket.  This fact is confirmed in three ways: 
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1) ComEd’s actions and statement in the rehearing phase – In the rehearing phase, 

ComEd sought partial compensation for its $803 million discretionary pension 

contribution using any of three alternatives and affirmatively stated that its third 

alternative, “Alternative 3,” “moots the accounting issue of whether the $803 

million contribution creates a pension asset.” (Order on Rehearing, Docket 

No. 05-0597, July 26, 2006, p. 18, emphasis added) The Commission adopted 

the third of those three alternatives, Alternative 3, in recognition that the 

Company had incurred a cost and that the Company’s “customers have derived 

some benefit as a result of the [discretionary] pension contribution.”  (Id., p. 28) 

Alternative 3 assumed that ComEd would have had to borrow the $803 million 

that Exelon gave in 2005 as a discretionary pension contribution and allowed a 

debt-based return on that amount.  (Staff IBR, p. 5) 

2) The Commission’s clarification of what it ordered ComEd in 05-0597 -  The 

Commission correction on November 3, 2008 per its Amendatory Order in 

Docket No. 07-0566 makes abundantly clear that what it granted the Company in 

Docket No. 05-0597 was not a return on a pension asset (as ComEd originally 

requested),  but  rather a return on the discretionary pension contribution that 

ComEd made in 2005.  (Staff IBR, p. 6)  In fact, the clarification in its Amendatory 

Order (again, at the request of ComEd) makes clear that ComEd was appealing 

the Commission’s decision in Docket No. 05-0597 to the Appellate Court 

precisely because it did not prevail in getting its pension contributions recognized 

as  a pension asset through its inclusion in ComEd’s rate base. (“In this 

proceeding, ComEd did not re-litigate the merits of including the pension 
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contribution in rate base. However, ComEd has appealed the Commission’s 

decision in Docket No. 05-0597. If the appellate court sustains ComEd’s position, 

ComEd has preserved this issue for appeal purposes in this case.” Amendatory 

Order, Docket No. 07-0566, November 3, 2008, p. 2)  Notably, the Company did 

not succeed in its appeal of the Commission’s decision in Docket No. 05-0597.  

(Commonwealth Edison Co., v. Illinois Commerce Comm’n, 398 Ill. App. 3d, 510, 

519-522; 924 N.E. 2d 1065, 1079-1080 (2010))  

3) The Commission’s Order on Rehearing in Docket No. 05-0597 - While the 

Company argues that the Commission overturned its definition of a pension 

asset on Rehearing in Docket No. 05-0597, the Order itself specifically sets forth 

the issue on rehearing pertains only to the discretionary pension contribution at 

issue:  “Accordingly, the Commission is of the opinion that the issue on rehearing 

is how best ComEd should be authorized some cost recovery for this 

contribution.”  (Order, Docket No. 05-0597, July 26, 2006, p. 28 (Emphasis 

added))  Thus, it is clear that the issue for rehearing was not how to define a 

pension asset for ratemaking purposes.  

 

Therefore, the Commission should reject the Company’s unsubstantiated and 

erroneous claim that “ComEd has consistently accounted for its pension contributions 

as a pension asset and the Commission has allowed for recovery of an investment 

return on the full amount of those contributions, net of deferred tax benefits.”  (ComEd 

IBR, p. 11)  This statement is patently false. 
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Staff does, however, agree with the Company’s statement that:  

The General Assembly is presumed to have intended to incorporate the 
meaning of “pension asset” that the Commission itself had previously 
given to the term – not one that the Commission had previously rejected. 
(ComEd IBR, p. 11) 
 

And as discussed above and in Staff’s Initial Brief, the Commission has previously given 

meaning to the term “pension asset” not only by actually defining what it is but also by 

de facto defining what it is not by virtue of its rejection of prior Company attempts to 

have its past discretionary pension contributions declared a pension asset.  (Staff IBR, 

pp. 4-10)  Thus, the Commission’s May 29 Order meets the legislative intent of Section 

16-108.5 by being consistent with its past practice in the definition of a pension asset.  

iv. The evidence in the record does not support the claim 
that adoption of ComEd’s definition of pension asset 
will lead to a fully funded pension plan.  

ComEd argues that adoption of its definition of pension asset will encourage it to 

fully fund the pension plan. (ComEd IBR, p. 12)  ComEd points to the amount of its 

contributions in excess of the minimum in 2009 ($152 million), 2010 ($231 million) and 

2011 ($871 million1).  However, the evidence in the record both in the initial phase and 

rehearing phase shows that providing an incentive to ComEd to fully fund its pension 

plan has not worked.  The Commission correctly concluded in its May 29 Order that: 

If ComEd was committed to funding its pension plan above and 
beyond what is required by law, per ComEd’s 2005 arguments, then one 
would expect ComEd to have eventually obligated itself to have the 
pension plan fully funded within a certain number of years.  One of the 

                                            
1 ComEd is overstating by close to sixty percent the amount of special/excess contributions made in 

2011.  ComEd’s own exhibit 35.1 shows the amount to be only $554 million not $871 million (ComEd Ex. 
35.1, column K, line 7).  For unexplained reasons and with no support ComEd is now claiming that 
another $318 million of normal/mandatory contributions made in 2011 should be considered special 
contributions. 
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factors that management considers significant enough to set forth in 
ComEd's financial statements regarding the pension plan is that ComEd 
management focuses on the minimum, not the maximum.  Its collective 
bargaining agreement with the IBEW Local 15 ComEd is not required to 
fully fund the pension plan by a certain date.  

Because ComEd has not obligated itself to make pension plan 
contributions above the minimum required by law, it is clear to the 
Commission that the incentive the Commission allowed the Company 
back in Docket 05-0597 is no longer appropriate.  (May 29 Order, p. 114) 

 
In the rehearing phase, Staff has offered additional arguments and new evidence 

which provide additional support for the May 29 Order’s conclusion on this issue.  As 

Staff argued in its Initial Brief on Rehearing, following the Commission’s Order in Docket 

05-0597, ComEd only contributed $9 million to its pension plans (ComEd Redirect Ex. 

3, p. 273) and in the current calendar year (2012) ComEd plans on contributing just $22 

million to its pension plans. (Staff Ex. 24,0, Attachment G, p. 133 (Commonwealth 

Edison Co/Exelon Corp., Annual Report for the period ending 12/31/2011); Staff IBR, 

pp. 25-26)  Clearly, ComEd is not committed to fully funding its pension plan by a date 

certain or to maintaining a fully-funded status.  Finally, ComEd’s pension funding 

strategy provided to the Exelon Board of Directors (Staff Ex. 24.0, Attachment F 

(CFRCR0089622-CONFIDENTIAL)), which is new evidence in the record, provides 

further evidence that May 29 Order adopting Staff’s definition for pension asset is 

reasonable. 

v. The Commission in the past has recognized the 
perverse incentive certain pension asset recognition 
can cause.  

 The Company erroneously attributes to Staff the “assertion that permitting an 

investment return on a utility’s pre-paid pension costs creates a “perverse incentive” for 

the utility to divert funds to the pension plan at the expense of utility investments.” 
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(ComEd IBR p. 13)  It further compounds that error by calling such assertion “illogical.”  

(Id.)  As clearly explained in Staff’s testimony and Initial Brief on Rehearing, however, 

the Staff’s reference to a perverse incentive to divert funds to the pension plan at the 

expense of utility investments was in fact an argument taken from two Commission 

Orders where the Commission expressed its valid concerns with regard to the 

Company’s request of allowing its discretionary pension contributions as a pension 

asset in rate base.  In Docket No. 05-0597, the Commission in the original proceeding 

explicitly used the term when it stated: 

From our perspective, we also do not want to establish perverse financial 

incentives by allowing ComEd’s parent company to profit from its 

inexpensive debt and tax breaks by tucking the funds away in a regulated 

utility’s rate base.  (Order, Docket No. 05-0597, July 26, 2006, p. 39) 

In Docket No. 10-0467, the Commission implied a perverse incentive could occur if 

caution was not exercised in recognizing a pension asset when it stated: 

…the Commission notes that allowing ComEd to recover its pension 
prepayment in its revenue requirement may encourage utilities to divert 
capital resources from other utility investments in order to obtain a full 
return on pension prepayments, rather than making other prudent 
investments related to provision of utility service.  (Order, Docket No 10-
0467, May 24, 2011, p. 51) 

 
Nonetheless, the Company has not adequately supported its contention that such 

concerns expressed by the Commission on two occasions are “illogical.’”  Therefore, it 

should be rejected. 

vi. ComEd overestimates any customer benefit from its 
past discretionary pension contributions.  

The Company incorrectly claims there is “overwhelming evidence” that 

customers benefited as jurisdictional pension expense was reduced by $61 million. 
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(ComEd IBR p. 13)  As Staff pointed out during cross examination in the initial case (Tr., 

March 9, 2012, pp. 436 – 439) and in direct testimony on rehearing, however, the 

Company’s calculation of the $61 million2 is overstated because it ignores the impact of 

the market on the pension contributions made during the seven-year period 2003 

through 2009.3  Therefore, the ratepayer benefit should not be calculated on the amount 

of the initial contribution but on the current, lesser value of those investments.4 

vii. The indiscriminate use of the amount labeled as a 
“pension asset” in the FERC Form 1 would result in 
double counting. 

Finally, the wholesale and automatic use of any amount labeled as a “pension 

asset” in its FERC Form 1 report as the pension asset for purposes of applying Sec. 16-

108.5 (c)(4)(D) would result in charging ratepayers twice for pension costs that are 

recovered as a pension expense.   As the Commission has acknowledged, “ratepayers 

already bear the annual pension cost” which reflects the amount of normal, mandatory 

pension contributions.”  (Staff IBR, pp. 11-12)  Since the amount the Company labels as 

a “pension asset” in its FERC Form 1 reflects the cumulative amount of it past normal or 

mandatory pension contributions, using that number as a formula rate cost input would 

result in twice charging ratepayers for those pension contributions:  first, through 

recovery as an operating expense and then second, through a return on a “pension 

asset.” (Id.) 

 

                                            
2
 ComEd Cross Ex. 12 (Ebrey). 

3
 Company Responses to Staff DRs TEE 13.07 and TEE 13.08. (Attachment C and Attachment D) 

4
 Staff Ex. 24.0, p. 16. 
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b. Staff’s Ratemaking Proposal 

i. Staff’s ratemaking proposal is consistent with the 
Commission’s past practices.  

ComEd incorrectly claims that Staff’s ratemaking proposal is not consistent with 

Commission rate case orders that “found that ComEd has a pension asset and allowed 

an investment return on that asset.”  (ComEd IBR, p. 16) Staff’s Initial Brief on 

Rehearing clearly sets forth the facts in the Orders in Docket Nos. 05-0597, 07-0566, 

and 10-0467 which together indicate that: 

1) The Commission never recognized ComEd had a pension asset; 

2) The Commission never allowed recovery of a return on a pension asset 

(since it did not exist to begin with); and  

3) The Commission has, on three occasions, granted a debt-based return on 

only the discretionary pension contribution to ComEd as an operating 

expense, in recognition that such prepayments mitigated future pension 

expense and resulted in a ratepayer benefit (Staff IBR, pp. 4-10, see supra)   

 

Comparing the amounts which formed the bases of the pension funding costs approved 

by the Commission in those prior dockets ($803 million for the 2005 contribution and 

$152 million for the 2009 contribution) with the amounts shown as “special 

contributions” on ComEd Ex. 35.1 ($803 million for 2005 and $152 million for 2009), 

makes the flaw in ComEd’s argument readily apparent.  The amounts which formed the 

bases of the pension funding costs approved by the Commission were exactly the 

amounts of the “special” (discretionary) pension contributions. 
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While the Company claims that the “orders found that ComEd has a pension 

asset and allowed an investment return on that asset”, ComEd only cited to the single 

Order on Rehearing in Docket 05-0597, conveniently ignoring the Amendatory Order in 

Docket 07-0566 which clarified that the recovery was on the $803 million contribution, 

not on a pension asset.5   It is noteworthy that the “pension asset” that the Company 

requested be recognized in its Docket No. 05-0597 and 10-0467 rate cases were 

significantly less than the amount the Company labeled as a “Pension Asset” in its 

FERC Form 1 reports that it filed for the commensurate calendar years (i.e., 2005 and 

2009). (ComEd Group Cross Ex. 7)  

ComEd also erroneously states that Commission practice allows for a return on 

mandatory pension contributions.  (ComEd IBR, p. 18) This is untrue. Mandatory 

(normal) pension contributions are already considered in the determination of pension 

expense and are therefore recovered though the operating expenses. (Tr., March 9, 

2012, p. 426)  Company witness Houtsma admitted during cross examination on 

rehearing that ComEd has consistently made its mandatory contributions to its pension 

plan and that pension expense has consistently been recovered in ComEd’s operating 

statement.  (Tr. on Rehearing, August 3, 2012, pp. 111 – 116)  Therefore, Commission 

practice allows for mandatory pension contributions to be recovered as an operating 

expense. Prior to the rate case in Docket No. 05-0597, the Company had never asked 

for any additional funding for any of its pension contributions, presumably because it 

reflected a pension liability on its books.  (ComEd Ex. 35.1, Note (1))  Therefore, it 

seems obvious that the mandatory contributions have always been indirectly recovered 

                                            
5 Amendatory Order, Docket No. 07-0566, November 3, 2008, pp. 1-2. 
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through pension expense in the operating statement.  The Commission has not, as 

ComEd incorrectly contends, ever allowed a return on mandatory pension contributions. 

In conclusion, the Company’s false and unsubstantiated contention that Staff’s 

ratemaking proposal is not consistent with Commission rate case orders should be 

rejected by the Commission. 

ii. Staff’s ratemaking proposal does not deny the 
Company recovery of its pension costs.  

The Company incorrectly claims that Staff’s ratemaking proposal would deny 

ComEd recovery of the actual costs of its delivery service because it:  1) relies on 

hypothetical costs; 2) relies on a customer benefits test that cannot be met; and 3) 

results in significant losses to ComEd . (ComEd IBR, 18-20)  Staff will address the flaws 

of each of these arguments in the order presented. 

Hypothetical Costs 

Consistent with Commission practice, Staff’s ratemaking proposal recognizes a 

long-term debt based return on discretionary pension contributions, when there is no 

pension asset recognized by the Commission. Depending on which formula rate 

proceeding is at issue (the current one or any future formula rate case), that ratemaking 

proposal consists of at least two parts, one of which pertains to the continuation of the 

Commission’s  granting of a return on the 2005 discretionary pension contribution by 

assuming a hypothetical $803 million debt issuance by ComEd.6 (Staff IBR, pp. 13-15)  

                                            
6 On rehearing, the Commission adopted ComEd’s proposed Alternative 3 which assumed ComEd would 

have had to borrow $803 million if Exelon didn’t provide that amount as an extra 2005 pension 
contribution. Alternative 3 gave ComEd a long-term debt based return, i.e., $25.3 million, as an operating 
expense. (Order, p. 28) 
(continued…) 
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The Commission granted the same treatment to this hypothetical debt in its Order in 07-

0566. In its Order in Docket No. 10-0467, the Commission continued to grant a return 

on this hypothetical debt but under the assumption that the underlying hypothetical debt 

declines as it matures. (Order, Docket No. 10-0467, May 24, 2011, p. 98) 

It is important to note that the 2005 contribution was funded through an equity 

infusion by Exelon to ComEd and that ComEd did not in fact incur any “actual” costs 

associated with the $803 million discretionary pension contribution.7 Thus, the 

Commission accepted the Alternative 3 proposed by ComEd itself.  It appears that 

under the Company’s argument that only “actual” costs should be recovered.  Following 

that argument to its logical conclusion, there should then be no recovery in rates 

associated with that significant piece of the amount that it labeled as a “pension asset” 

in its 2011 FERC Form 1 ($803 million of the $1.039 billion).    

Also of note in the discussion of hypothetical versus actual costs, is the 

Company’s claim that: 

By applying these hypothetical debt rates here in a way they were never 
intended, ComEd’s return would diminish each year and ultimately fall to zero 
before the pension asset is anywhere close to having been fully recovered.  
(ComEd IBR, p. 19)(Emphasis added) 
 

This argument suggests that Section 16-108.5 provides for recovery of the pension 

asset, which is false.  Instead, the language in Section 16-108.5(c)(4)(D) provides for a 

return on the pension assets, which is a very distinct difference from a recovery of the 

said asset.  For example, base rates provide a recovery of a plant asset through 

                                                                                                                                             
(continued from previous page) 

 

7 Order, Docket No. 05-0597, July 26, 2006, p. 28. 
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depreciation expense in the operating statement, and a return on the plant asset 

through the application of the rate of return to rate base. 

Customer Benefits Test 

The Company next claims that Staff proposes a standard based on a customer 

benefits test.  (ComEd IBR, p. 20)  Once again, the Company incorrectly credits Staff 

with something that the Commission expressed.  As Staff indicated in its Initial Brief on 

Rehearing, in its Order in Docket No. 10-0467, the Commission articulated its desire to 

limit the return on discretionary pension contributions to the extent that ratepayers 

benefitted from such contributions. (Staff IBR, p. 6)  Staff recognizes that the customer 

benefits might extend beyond a single year, but that accurate calculation of such 

benefits beyond a year could be technically infeasible.  Nonetheless, Staff welcomes 

the opportunity to work with the other parties to determine an appropriate method of 

calculating customer benefit which considers all of the components that impact the 

calculation of pension expense. (Staff IBR, p. 29) 

Alleged Potential Losses 

Finally the Company claims “tens of millions of losses” in 2010, 2011, and 2012 

under Staff’s ratemaking proposal.8  ComEd’s claims of “losses”, however, are not 

dependent on Staff’s ratemaking proposal.  ComEd’s attempt to attach anticipated 

losses to the Staff’s ratemaking proposal is unfounded.  The Commission should reject 

                                            
8
 The inconsistency of the statement regarding the $871 million contribution in 2011 with ComEd Ex. 35.1 

was already pointed out in Staff’s Initial Brief on Rehearing on p. 30 and again in this Reply Brief on 
Rehearing footnote 2. 
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the Company’s inaccurate and unsubstantiated claim that the ratemaking proposal 

would cause millions of dollars in losses.  

 

iii. The EIMA provides authority for the Commission to 
adopt Staff’s ratemaking proposal which is consistent 
with Commission practice.  

ComEd argues that Section 16-108.5(c)(4) does not provide authority for Staff’s 

ratemaking proposal, and that the ratemaking proposal cannot therefore be adopted. 

(ComEd IBR, pp. 15-16)  ComEd further incorrectly states that: 

[Staff] appears to find authority for that standard in the introductory 
sentence to the enumerated list of protocols set forth in Section 16-
108.5(c)(4), which directs that the Commission shall “[p]ermit and set forth 
protocols, subject to a determination of prudence and reasonableness 
consistent with Commission practice and law,” for a series of formula-rate 
elements, including “investment return on pension assets.” 220 ILCS 5/16-
108.5(c)(4). That language cannot be read, however, to allow the 
Commission to override the direct instruction of the General Assembly to 
allow the recovery of an “investment return on pension assets net of 
deferred tax benefits,” (220 ILCS 5.16-108.5(c)(4)(D)), and substitute the 
Commission’s own alternative. [Staff’s] reading would completely 
undermine the legislature’s intent to set forth, in specific terms, the key 
rate components that reflect the statute’s careful legislative compromise. 
 
Rather, the language upon which [Staff] relies relates only to the required 
“determination of prudence and reasonableness.” 220 ILCS 5/16-
108.5(c)(4). This is the determination that must be “consistent with 
Commission practice and law.” Id. … [.] 
 
(ComEd IBR, p. 15-16)(citations in original) 
 
 

 There are significant flaws in this argument. First, Staff does not rely on Section 

16-108.5(c)(4); instead, Staff relies upon Section 16-108.5(c)(1).  (Staff Ex. 24.0, p. 15)  

This provision states that the Commission shall:  “[p]rovide for the recovery of the 

utility’s actual costs of delivery services that are prudently incurred and reasonable in 

amount consistent with Commission practice and law.”  (220 ILCS 5/16-108.5(c)(1))  
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 Second, as Staff noted in its Initial Brief on Rehearing, statutes should be 

construed so that no term is rendered superfluous or meaningless.  (Staff IBR, p. 18, 

citing Stroger v. Regional Transportation Authority, 201 Ill. 2d 508, 523; 778 N.E. 2d 

683, 693 (2002). However, ComEd’s construction of both statutory terms relating to 

Commission practice and law – i.e., that they relate to nothing but the determination of 

prudence, effectively reads them out of existence.  

 This can be readily illustrated by a simple exercise – simply remove the phrase 

“consistent with Commission practice and law” from Section 16-108.5(c)(1). One is then 

left with a requirement that the Commission must “[p]rovide for the recovery of the 

utility’s actual costs of delivery services that are prudently incurred and reasonable in 

amount”. To what authority and guidance would the Commission refer to determine 

whether ComEd’s actual costs of delivery services were prudently incurred and 

reasonable in amount? Without other direction, it would do so by reference to 

“Commission practice and law”. In other words, the Commission would decide the 

matter precisely the same regardless of whether or not the phrase “consistent with 

Commission practice and law” was part of the statute.  ComEd would, in short, read 

Section 16-108.5(c)(1) identically with - or without - the phrase “consistent with 

Commission practice and law”. Staff suggests that this cannot be what the General 

Assembly intended.  

 The General Assembly’s reference to “consisten[cy] with Article XI”, 220 ILCS 

5/16-108.5(c), supports this conclusion, since Article IX forms the basis of the 

Commission’s prudency decisions. (See, e.g., 220 ILCS 5/9-220 (purchased fuel 

adjustments must be based on prudently incurred costs))  Similarly, had the General 
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Assembly intended to foreclose Staff’s ratemaking proposal or similar ratemaking 

protocols “consistent with Commission practice and law”, it would not have included that 

phrase, or indeed have any reference to Article IX of the Act.  

 The EIMA – a statute, after all, of first impression – must be carefully interpreted 

to determine precisely what is authorized.  ComEd cannot read away an entire clause 

as if it were not there, or insinuate that it knows more than the Commission about what 

the legislature intended.  

 

2. Average Year vs. Year-End Rate Base for the Reconciliation Revenue 
Requirement  

 

The EIMA requires the Company to submit data for the annual reconciliation that 

is based on final historical, actual data as shown in FERC Form 1.  (220 ILCS 5/16-

108.5(c)(6); 220 ILCS 5/16-108.5(d)(1))  The Average Rate Base that the Commission’s 

May 29 Order adopts for reconciliation purposes is based on final historical, actual data.  

In contrast, the Company’s Year-End rate base proposal is not consistent with the EIMA 

that requires the reconciliation to be based on actual costs.  From a ratemaking 

perspective, the use of a Year-End rate base is appropriate for setting rates only when 

the resulting rates are understood to be set to recover costs incurred in future years.  

The Commission rejected ComEd’s incorrect definition that suggests “final” means 

“year-end” and correctly selected an average instead of year-end basis for the 

reconciliation that is certainly more representative of actual plant balances during the 

year.  The record demonstrates that plant investments are placed into service gradually 

throughout the year, rather than all at once as ComEd proposes, and therefore, the use 
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of Average Rate Base is the correct approach to determine the actual costs of those 

investments during the reconciliation year. Further, the Commission’s decision to use an 

Average Year Rate Base in the reconciliation calculation is consistent with the Act, the 

Illinois Administrative Code, Commission practice and case law. 

. 

a. Response to the Company 

i. Recovery of Plant Investment Made During the Rate 
Year 

 
ComEd repeats its erroneous claim that use of an Average Year Rate Base 

allows for recovery of only one half of plant investments made during the year.  (ComEd 

IBR, p. 31)  As set forth throughout the initial phase of this proceeding and repeated in 

testimony on rehearing, the use of an Average Rate Base for purposes of determining 

the reconciliation revenue requirement correctly recognizes that the total amount 

invested during the rate year was invested gradually throughout the year and not all at 

the beginning of the year, which is assumed by using Year-End rate base.  The average 

approach is consistent with the law’s requirement to base the reconciliation on actual 

costs.  (Staff IB, p. 102-103; Staff RB, pp. 75-76; Staff Ex. 26.0, pp. 4-5, pp. 8-9; Staff 

IBR p. 32, pp. 35-37) 

ii. Requirements of Section 16-108.5(c) Regarding Rate 
Base 

 
ComEd argues that use of an Average Year Rate Base is contrary to Section 16-

108.5(c) of the Act, but fails to provide an adequate basis for its argument.  (ComEd 

IBR, pp. 31-32)  As an initial matter, Staff notes that while it is correct that Section 16-
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108.5(c) of the Act provides for an annual reconciliation of the revenue requirement, the 

critical language governing the determination of the reconciliation revenue requirement 

is found in Section 16-108.5(d)(1) of the Act.  Moreover, use of a Year-End Rate Base is 

appropriate for setting rates only when the resulting rates are understood to be set to 

recover costs incurred in future years. In the case of a backwards-looking true-up of a 

projected revenue requirement to an actual revenue requirement, one would NOT use 

year-end rate base, as the goal of the reconciliation is to compare to ACTUAL costs, not 

to set rates for a future period.  (Staff Ex. 16.0, pp. 36-37; Staff IB, p. 75) 

 

iii. Language Within the Act 

Finally, ComEd repeats its flawed argument that the use of an average rate base 

in determining the reconciliation requirement is precluded because the General 

Assembly did not direct the Commission to use an average rate base methodology in 

determining the reconciliation revenue requirement, but specifically directed the use of 

an average in other instances (e.g. using the utility’s average capital spend for calendar 

years 2008, 2009 and 2010 as the measure for investments in the infrastructure 

investment program under EIMA and using the average of the monthly average yields of 

30-year U.S. Treasury bonds in determining cost of equity.  (ComEd IBR, pp. 32-33)  

ComEd argues, therefore, that use of an average rate base would improperly read 

different language into the Act, in violation of principles of statutory construction.  (Id., p. 

33)  This argument fails for two reasons: 

1)  The formula rate requires thousands of cost inputs to determine the 

approved revenue requirement and to reconcile that to the actual revenue 
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requirement in the target rate year.  The statute refers to the FERC Form 1 as 

the primary source of those thousands of formula rate cost inputs without 

indicating whether each cost input is to be measured on an average year or end 

of year basis, an undertaking that would have been enormously inefficient if not 

infeasible to do in a statute. Thus, the Commission’s expertise in rate setting 

matters is required to determine the appropriate manner in which those cost 

inputs are to be measured. (Commercial Group IBR, pp. 1-2, citing Illinois 

Consolidated Telephone Co., v. ICC, 95 Ill. 2d 142, 152 (1983)) 

2)  ComEd’s support for its argument rests upon variations of an “elementary 

canon of statutory construction”:  “[If] the legislature uses certain words in one 

instance and different words in another, it intends different results.” (Id., citing 

Divane v. Smith, 332 Ill.App.3d 548, 553, 774 N.E.2d 361, 365 (1st Dist. 2002); 

and that “where Congress includes particular language in one section of a statute 

but omits it in another…it is generally presumed that Congress acts intentionally 

and purposely in the disparate inclusion or exclusion.” (Id., citing Keene Corp. v. 

United States, 508 U.S. 200, 208, 113 S.Ct. 2035, 2040 (1993)  As presented in 

the Company’s IBR, it is unclear exactly how this canon relates to ComEd’s 

argument, in that the Company provides no analysis of its underlying principles, 

let alone makes any attempt to apply any such principles to the facts at hand.  

What is clear, however, is that the presumptions of statutory construction that 

ComEd asserts are entirely inapposite here. 

The cardinal rule of statutory construction is to ascertain and give effect to the 

intent of the legislature.  (Divane, 332 Ill.App.3d at 553, 774 N.E.2d at 365)  The first 
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step is to look at the plain meaning of the words of the statute and to construe them in 

their context.  (In re Application for Tax Deed, 311 Ill.App.3d 440, 443, 723 N.E. 2d 

1186, 1189 (5th Dist. 2000))  If possible, a statute should be construed so that no part is 

rendered inoperative, superfluous or meaningless.  (Id., 723 N.E.2d at 1189)  

Legislative intent as to the meaning of words can be ascertained from the history of the 

legislation or from the use of the term in other sections of the same or other Illinois 

statutes.  (Divane, 332 Ill.App.3d at 553, 744 N.E. 2d at 365)  It is presumed that where 

the same, or substantially the same, words or phrases appear in different parts of the 

same statute, they have an equivalent meaning unless a contrary legislative intent is 

clearly expressed.  (In re Applicaton for Tax Deed, 311 Ill.App.3d at 444, 723 N.E. 2d at 

1189)  Conversely, where the legislature uses similar but different terms in a statute, it 

is presumed the legislature intended such terms to have different meanings.  (Divane, 

332 Ill.App.3d at 553, 744 N.E. 2d at 365)  Similarly, when the legislature employs 

specific language in one section of a statute but not in other sections that treat the same 

topic, the language should not be inferred where it is not present.  (Keene Corp. v. 

United States, 508 U.S. 200 at 208, 113 S.Ct. at 2040)  It is presumed that the 

legislature acted intentionally and purposefully in the disparate inclusion or exclusion. 

(Id.)   

An elemental requirement of the presumptions upon which ComEd relies is that 

the language, topic and context construed are the same or similar, and these 

presumptions are rebutted where variations reasonably indicate a different legislative 

intent.   (See In re Application for Tax Deed, 311 Ill.App.3d at 444, 723 N.E. 2d at 1189   

(“There is a limit to the use of a definition from another statute because words must be 
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construed in the context in which they are present.”)); (Roberts v. Sea-Land Services, 

Inc., 132 S.Ct. 1350, 1360,  (2012) (“[T]he presumption that identical words used in 

different parts of the same act are intended to have the same meaning ... readily yields 

whenever there is such variation in the connection in which the words are used as 

reasonably to warrant the conclusion that they were employed in different parts of the 

act with different intent.”)); (City of Columbus v. Ours Garage and Wrecker Service, Inc., 

536 U.S. 424, 435-36, 122 S.Ct. 2226, 2234 (2002) (Presumption that the presence of a 

phrase in one provision of a statute with its absence in another reveals the legislature’s 

design grows weaker with each difference in the formulation of the provisions under 

inspection.))  Above all, when the legislature employs specific language in one section 

of a statute but not in other sections that treat the same topic, the language should not 

be inferred where it is not present.  (Keene Corp. v. United States, 508 U.S. 200 at 208, 

113 S.Ct. at 2040)   

In Divane, for example, which ComEd cites to as support for its argument, the 

pertinent issue was whether under the language of section 23(b) of the Mechanics Lien 

Act, notice of the amount of a lien was required for a lien to be enforceable against a 

school district.   (Divane, 332 Ill.App.3d at 557; 744 N.E. 2d at 368)  The court 

concluded that no such notice requirement existed after comparing the notice language 

of section 23(b) against the similar language contained in section 23(c) of the same Act 

addressing liens against the State, as well as other lien acts, all of which, unlike section 

23(b), contained language requiring notice of the amount claimed for a lien.  (Id. at 557-

58, 744 N.E. 2d at 368)  Likewise in Keene Corp., also cited by ComEd in support of its 

argument, the Supreme Court upheld dismissal of the plaintiff’s claims pursuant to 28 
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U.S.C. § 1500 under the time-of-filing rule predicated on the word “jurisdiction,” rejecting 

the plaintiff’s argument that the words “jurisdiction to render judgment” used elsewhere 

in Title 28 had any applicability to § 1500.  (Keene Corp., 508 U.S. 200 at 208, 113 

S.Ct. at 2040)  In rendering its decision, the Supreme Court emphasized that this “only 

underscores our duty to refrain from reading a phrase into the statute when Congress 

has left it out.”  (Id.) 

It is readily apparent that the presumptive principles upon which ComEd purports 

to rely are entirely inapplicable to ComEd’s argument.  In contrast to the language at 

issue in Divane and Keene, which addressed similar language and topics used in 

similar contexts, ComEd does not, because it cannot, point to any other section of the 

Act or the PUA containing similar language to Sections 16-108.5(c)(6) and 16-

108.5(d)(1) of the Act, or that addresses the subject of Sections 16-108.5(c)(6) and 16-

108.5(d)(1).  To the contrary, ComEd seizes upon the term “average” as it is used in 

entirely different contexts to address entirely different and unrelated subjects – the 

measure of investments in ComEd’s EIMA infrastructure investment program, the 

determination of the cost of equity under EIMA, and the determination of an earned rate 

of return on common equity for purposes of administering an earnings sharing provision 

under a previous version of 220 ILCS 5/16-111(e) – and somehow extrapolates from 

that an intent on the part of the General Assembly that an average rate base 

methodology not be used here.  (ComEd IBR, pp. 32-33)  ComEd’s argument would, in 

effect, read this negative requirement into Sections 16-108.5(c)(6) and 16-108.5(d)(1), 

precisely the argument rejected by the courts in Divane and Keene Corp., and would do 

so on a far more tenuous basis than existed in either of those decisions. 
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Moreover, ComEd ignores the inherent logical contradiction in its reasoning, 

which is that the General Assembly also declined to direct the use of an end-of-year or 

year-end methodology for the determination of rate base.  Yet it is inarguable that the 

General Assembly certainly knew how to do so, and could have done so it if had so 

wished.9  Thus, according to ComEd’s own argument, use of an end-of-year rate base 

in determining the reconciliation revenue requirement would also be precluded.  Indeed, 

followed to its logical conclusion, ComEd’s argument could be used to reject any 

methodology not specified in a given statutory section where that same methodology 

had already been specified elsewhere based on only the most general of connections.  

Clearly such a result is unreasonable. 

b. Conclusion 

In summary, Average Year Rate Base is the correct approach to determine the 

actual costs of plant investments made during the reconciliation year.  The use of an 

Average Year Rate Base for purposes of determining a reconciliation revenue 

requirement amount is supported by the record evidence, and wholly consistent with 

Section 16-108.5 of the Act, Section 9-220(c) of the Act, the Commission Rules, prior 

Commission practice, and case law.  The Commission should affirm its May 29 Order 

and issue an Order on Rehearing which affirms the use of an Average Year Rate Base 

for purposes of determining the reconciliation revenue requirement. 

 

                                            
9
 The Commission explicitly recognized this fact on page 18 of its May 29, 2012 Final Order in this docket.  

CUB/City also makes exactly this point on page 11 of its IBR, noting that in a provision related to pension 
costs, the Act provides in pertinent part for “investment return on pension assets net of deferred tax 
benefits equal to the utility’s long-term debt cost of capital as of the end of the applicable calendar year.  
220 ILCS 16-108.5(c)(4)(D)(emphasis added) 
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3. The Methodology Regarding Calculation of Interest on the 
Reconciliation Balance  

As explained in Staff’s Initial Brief on Rehearing, the Commission should adopt 

Staff’s method for determining the interest rate to apply to formula rate reconciliation 

balances because it:  1) correctly recognizes the two-year delay in recovering the 

reconciliation balance; and 2) correctly recognizes that recovery of the reconciliation 

balance is exposed to the same prudence, reasonableness, and sales risks as the other 

components of a utility’s revenue requirement.  Below, Staff responds to arguments 

made in the initial briefs on rehearing of ComEd and the intervenors. 

 

a. Response to ComEd  

ComEd argues that any interest rate on its reconciliation balance10 short of its 

weighted average cost of capital is unjust and unreasonable.  (ComEd IBR, p. 27)  

ComEd further argues that any interest rate on its reconciliation balance short of its 

weighted average cost of capital implies that ComEd can finance the reconciliation 

balance separately from its other costs, which ComEd claims it cannot do.  (ComEd 

IBR, pp. 27-31) 

 Essentially, ComEd argues that the financial securities composing its capital 

structure determine the required rate of return on its assets.  ComEd’s position implies 

that its cost of capital would be the same regardless of whether it held nothing but long-

term utility assets or short-term U.S. Treasury bills.  In reality, the reverse is true:  the 

                                            
10

 Staff uses the term “reconciliation balance” to refer to amounts to be recovered from, or refunded to, 
customers resulting from “reconciliation adjustments” to the revenue requirement. From a financial or 
accounting standpoint, it makes more sense to discuss the financing of “balances” rather than 
“adjustments.”   Nonetheless, in the context of a legal discussion, the terms “reconciliation adjustment” 
and “reconciliation balance” can be used interchangeably without loss of comprehension.    
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costs of ComEd’s financial securities are derived from the required rate of return on 

ComEd’s assets.  If the riskiness of individual assets that ComEd owns changes, or the 

composition of the assets that ComEd owns changes, then ComEd’s cost of capital 

changes.  (Staff Ex. 18.0, p. 26)  Staff’s proposed interest rate takes into consideration 

that assets with different lives have different required rates of return, even if those 

assets are otherwise exposed to the same types of risk. 

   ComEd argues that it cannot finance reconciliation balances separately from the 

rest of ComEd’s costs (ComEd IBR, pp. 27-28)  The validity of Staff’s interest rate 

proposal does not depend on ComEd’s ability to finance its reconciliation balance 

separately from ComEd’s other costs.  Staff’s interest rate proposal uses the same 

capital structure and embedded costs of debt as the rate of return on rate base.  (Staff 

Ex. 25.0, p. 10)  The only difference between the interest rate proposals of Staff and 

ComEd is that Staff’s proposal recognizes that the cost of the common equity 

component of ComEd’s capital structure varies with the investment time horizon of the 

assets it finances.11,12   Of course, common equity does not have an embedded cost.13  

That is, if the composition of ComEd’s asset holdings changes, then the cost of 

                                            
11

 Staff witness Pregozen testified that the debt component of the interest rate could use the cost of new 
two-year debt rather than the embedded costs of short and long-term debt.  Nevertheless, Mr. Pregozen 
recommended using the latter for two reasons:  First, the cost of new two-year debt could be difficult to 
estimate if ComEd did not issue any two-year debt.  Second, the total debt cost recovered through rates 
would be the same under either methodology as long as the debt cost component of the reconciliation 
balance interest rate was not included in the debt cost component of the rate of return on rate base to 
avoid double counting debt costs.  (Staff Ex. 25.0, p. 9) 

12
 Theoretically, the costs of the components of ComEd’s capital structure would also vary with the risk of 

the assets they support (in addition to varying with the time horizon); however, the reconciliation balance 
and ComEd’s other costs are exposed to the same risks of prudence and reasonableness disallowances 
and sales uncertainty, so no further adjustment is necessary.  (Staff Ex. 25.0, pp. 2-3) 

13
 The rate of return on common equity changes each year with the annual average yield on 30-year U.S. 

Treasury bonds.  (220 ILCS 5/16-108.5(c)(3)) 
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ComEd’s common equity changes.  In contrast to debt, which has interest rates set at 

the time that debt is issued and remain in effect until that debt is retired (Tr., Mar. 3, 

2012, p. 80), ComEd is not stuck with an obligation to pay higher rates of return on 

“legacy” common equity regardless of changes in the weighted average riskiness of the 

assets ComEd owns. 

 The absence of a “legacy” or “embedded” cost of common equity also exposes 

the irrelevance of ComEd’s contention of the non-existence of what it describes as 

“short-term equity”.14  Obviously, the existence of a two-year equity security is not a 

necessary condition for creating a two-year asset or liability,15 since, in requiring a 

procedure for incorporating a reconciliation adjustment in rates, the General Assembly 

creates a two-year asset (or liability) under Section 16-108.5(d).  The required rate of 

return on ComEd’s common equity is equal to the weighted average costs of common 

equity of all its assets.  Some of those assets will have costs of common equity that are 

above that weighted average.  Some of those assets will have costs of common equity 

that are below that weighted average.  Significantly, no ComEd witness refuted Staff 

testimony that the required rate of return on an asset is a function of its life span.  (Staff 

Ex. 25.0., pp. 3-4)  Further, no ComEd witness refuted Staff testimony that the cost of 

capital is a function of the required rates of return of the assets that a company holds.  

(Staff Ex. 18.0, p. 26)  Simply put, the risk of cost recovery at two years is lower than 

                                            
14

 Dr. Hadaway’s claim that “no such security [i.e., an equity security with a 2-year maturity] exists and 
there is no way for ComEd to offer such a security” (ComEd Ex. 37.0, p. 5) is bold to say the least, for it 
implies that Dr. Hadaway can prove two negatives.  The first negative is that a 2-year common equity 
security does not exist anywhere in the world.  The second negative is that such a security cannot be 
created.  Staff certainly agrees that ComEd has not issued a 2-year equity security but we do not know 
whether one exists elsewhere and we certainly do not agree that one could not be created.   

15
 From ComEd’s perspective, a reconciliation balance to be recovered from rate payers is an asset; a 

reconciliation balance to be refunded (or credited) to rate payers is a liability. 
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the risk of cost recovery at 30 years, to which ComEd’s witness agreed.16  (Tr., August 

3, 2012, pp. 89-90)  ComEd should not be granted a long-term rate of return on 

common equity (based on a 30-year U.S. Treasury bond yield) for a 2-year asset. 

 

b. Response to AG/AARP and IIEC 

 Both AG/AARP and IIEC criticize Staff’s proposed interest rate calculation 

methodology on the grounds that it double-counts a portion of the Company’s common 

equity because the reconciliation balance already includes a rate of return equal to the 

Company’s “weighted average cost of capital.”17  (AG/AARP IBR, pp. 21-22; IIEC IBR 

pp. 11-12)  Neither the AG nor IIEC explains how this alleged double-counting occurs, 

leaving Staff no choice but to speculate.  In defense of its proposal to use ComEd’s cost 

of short-term borrowings from its credit facility, IIEC acknowledges that the Commission 

should remove the short-term debt assigned to the reconciliation balance from the 

capital structure used to determine the rate of return on rate base to avoid double-

counting.  (IIEC IBR, pp. 8-9)  That recommendation leads Staff to conclude that IIEC, 

and perhaps AG/AARP, believes that the alleged double counting of the common equity 

component of the interest rate occurs because Staff did not include a similar proposal 

for the common equity assigned to the reconciliation balance.   

                                            
16

 “Q: Would you agree that all else equal, a Triple B rated bond is less likely to default within two years 
than sometime within the next 30 years? A: I suppose that’s true.” 
17

 Because the common equity component of the “weighted average cost of capital” is set by statute 
rather than the market, Staff prefers the term “rate of return on rate base” – a term that connotes a 
legally-determined “fair rate of return” rather than a market-determined cost.  Regardless, in the context of 
this discussion, the two terms can be used interchangeably. 



Docket No. 11-0721 
Staff Reply Brief On Rehearing 

 

38 

In response, Staff observes that:  when the same capital structure ratios are used 

for both the rate of return on rate base and the interest rate on the reconciliation 

balance, no capital structure adjustments are needed to avoid double-counting.  This is 

easy to demonstrate using the capital structure the Commission approved for the 2010 

rate of return on rate base:   
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Table 1 

Commission-Approved Capital Structure for 2010 ($ in thousands) 

Capital

Component Balance Weight

Short-Term Debt 48,373$           0.53%

Long-Term Debt 4,880,671$      53.30%

Common Equity 4,228,143$      46.17%

9,157,187$      100.00%  

Staff’s interest rate methodology assumes that debt and common equity finances the 

reconciliation balance in the same proportions that they are assumed to finance rate 

base.  (Staff Ex. 25.0, p. 10)   Therefore, the amounts of short-term debt, long-term 

debt, and common equity assumed to be financing the reconciliation balance would 

equal their respective proportions in the Commission-approved capital structure used in 

the rate of return on rate base times the reconciliation balance.  If the reconciliation 

balance is assumed to equal $100 million, then the amounts of capital included in the 

reconciliation interest rate would be as follows:   

Table 2 

Capital Supporting Hypothetical $100 Million Reconciliation Balance 
($ in thousands):  2010 Capital Structure Ratios 

Capital Implied

Component Weight Balance

Short-Term Debt 0.53% 530$             

Long-Term Debt 53.30% 53,300$        

Common Equity 46.17% 46,170$        

100.00% 100,000$      

Note:  "Implied Balance" = $100 million x "Weight"  
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Subtracting the “Implied Balance” in Table 2 from the “Balance” in Table 1 results in the 

following adjusted capital structure for the rate of return on rate base: 

Table 3 

Adjusted Capital Structure for Rate of Return on Rate Base for 2010 
($ in thousands) 

Capital

Component Balance Weight

Short-Term Debt 47,843$           0.53%

Long-Term Debt 4,827,371$      53.30%

Common Equity 4,181,973$      46.17%

9,057,187$      100.00%

 

It is worthy of note that the capital structure ratios (column labeled “Weight”) are 

identical in Tables 1 and 3.  In other words, when the same capital structure ratios are 

used to determine the rate of return on rate base and the interest rate, no double-

counting occurs, regardless of whether one deducts the capital assigned to the 

reconciliation balance from the capital supporting rate base. 

 AG/AARP also observes that rider recovery is similar to reconciliation balance 

recovery because they are both subject to Commission determinations of prudence and 

reasonableness.  (AG/AARP IBR, p. 21)  AG/AARP does not explain how that 

observation is helpful in determining the interest rate.  If there was a rate of return on 

common equity for a rider that could be adjusted to recognize any difference in sales 

risk, then AG/AARP’s observation might be useful – but no such thing exists. 
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c. Conclusion 

 Staff’s recommendation on the interest rate component in this rehearing phase 

explicitly recognizes the two-year delay in recovering the reconciliation balance.  

Further, it recognizes that recovery of the reconciliation balance is exposed to the same 

prudence, reasonableness, and sales risks as the other components of a utility’s 

revenue requirement.  As such, Staff’s recommended interest rate formula strikes the 

proper balance between the interests of utility investors and ratepayers.  Accordingly, 

the Commission should reject the proposals of ComEd and the intervenors, and order 

an interest rate consistent with Staff’s recommendation in its IBR and this reply brief on 

rehearing. 

 

III. HOUSE RESOLUTION 1157 

On Friday, August 17, 2012, the Illinois House of Representatives approved 

House Resolution 1157 on a vote of 86-23, a copy of which is Attachment A to this 

brief.  It is not part of the evidentiary record in this case.  The Illinois Senate has not 

acted upon a similar resolution to date.  The following is an excerpt from the American 

Jurisprudence volume on statutes:   

 
Under the general rule that a legislative resolution does not have force or 
effect as a law, a legislative resolution as to the proper construction of a 
statute is not binding on the courts although it is entitled to the most 
respectful consideration. If the courts have not yet finally and conclusively 
interpreted a statute and are in the process of doing so, a declaration of a 
later legislature as to what an earlier legislature intended is entitled to 
consideration; but even then, a legislative declaration of an existing 
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statute's meaning is but a factor for a court to consider and is neither 
binding nor conclusive in construing the statute.  (Am. Jur. 2d, Statutes, § 
90. Contemporaneous legislative interpretation; resolutions as to proper 
construction of statute, footnotes omitted) 

 
A simple resolution is a formal expression of the opinion or will of a single legislative 

house adopted by a vote.  (De Leuw, Cather & Co. v. City of Joliet, 327 Ill. App. 453, 

462 (2nd Dist. 1946).  Thus, a simple resolution that expresses the opinion of a single 

house body does not have the force of law.  The resolution at issue here represents the 

views of only one chamber of the General Assembly.  In making a decision, the 

Commission may not rely solely on a legislative resolution.  The Commission must base 

its determinations on the record for decision before it.  

 

IV. CONCLUSION   

Staff respectfully requests that the Illinois Commerce Commission’s order in this 

proceeding reflect all of Staff’s recommendations regarding the Company’s tariffs and 

charges submitted pursuant to Section 16-108.5 of the Act. 
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       Respectfully submitted, 
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AMENDMENT TO HOUSE RESOLUTION 1157

AMENDMENT NO. ___. Amend House Resolution 1157 by replacing

everything after the title with the following:

"WHEREAS, The 97th Illinois General Assembly passed Senate

Bill 1652 and House Bill 3036 with supermajority votes in both

legislative chambers; Senate Bill 1652 became law on October

26, 2011 as Public Act 97-616 and House Bill 3036 became law on

December 30, 2011 as Public Act 97-646; and

WHEREAS, Public Act 97-616, which is commonly referred to

as the Energy Infrastructure Modernization Act, confers

substantial benefits upon the State's electric utility

customers; it established detailed infrastructure investment

plans to modernize and upgrade the State's aging electric grid

in order to ensure the continued provision of safe, reliable,

and affordable service to Illinoisans; participating utilities

that elect to undertake the infrastructure investment plan may
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recover their costs through a performance-based formula rate

tariff mechanism, which was designed to increase

predictability, stability, and transparency in the ratemaking

process; and

WHEREAS, Public Act 97-646 was enacted as "trailer

legislation" to Public Act 97-616 with the intent to amend the

Energy Infrastructure Modernization Act to provide additional

benefits to customers; and

WHEREAS, To make this investment possible, the

performance-based formula rate tariff must, among other

things, establish and set forth certain protocols providing

that participating utilities recover the costs of service and

these investments, including, but not limited to, allowing for

the recovery of an "investment return on pension assets net of

deferred tax benefits equal to the utility's long-term debt

cost of capital as of the end of the applicable calendar year",

which is set forth in subparagraph (D) of paragraph (4) of

subsection (c) of Section 16-108.5 of the Public Utilities Act;

and

WHEREAS, In so providing, the General Assembly did not, and

did not intend to, overturn or generally depart from Illinois

Commerce Commission practice and law regarding the

establishment of these protocols, including the electric
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utility's ability to continue to recover a debt return on its

pension assets as the Commission has previously allowed; and

WHEREAS, No statutory authority was given to the Illinois

Commerce Commission to deny recovery of a debt return on what

is commonly referred to as, what is reported in the Federal

Energy Regulatory Commission Form 1 (FERC Form 1) as, and what

the General Assembly regarded to be a pension asset; and

WHEREAS, The Energy Infrastructure Modernization Act

further provides in subsections (c) and (d) of Section 16-108.5

that those amounts to be credited or charged to customers

following the annual reconciliation process under the

performance-based formula rate shall be "with interest" so the

utility will be made whole for unrecovered amounts that were

prudently and reasonably incurred and customers will be made

whole for amounts they overpaid, if any; and

WHEREAS, Such interest is intended to be set at the

utility's weighted average cost of capital, determined in

accordance with the statute, which represents the reasonable

cost and means of financing a utility's investments and

operating costs, so that the utility and customers are made

whole when charges or credits are necessary to reconcile to

actual prudent and reasonable investments and costs; and
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WHEREAS, The Energy Infrastructure Modernization Act also

provides that the final year-end cost data filed in FERC Form 1

should generally be used to determine rates; and

WHEREAS, No statutory authority was given to the Illinois

Commerce Commission to set rate base and capital structure

using average numbers that do not represent final year-end

values reflected in the FERC Form 1, and the Illinois Commerce

Commission's use of such average is contrary to the statute;

and

WHEREAS, The Illinois Supreme and Appellate Courts have

consistently held that, because the administrative agencies

are creatures of statute, administrative agencies possess only

those powers expressly delegated by law and may not act beyond

its statutorily delegated authority; and

WHEREAS, The Illinois Supreme and Appellate Courts have

consistently held that public policy in Illinois is expressed

by the General Assembly, and it is not the province of an

administrative agency to inquire into the wisdom and propriety

of the legislature's act or to substitute its own judgment for

that of the legislature; therefore, be it

RESOLVED, BY THE HOUSE OF REPRESENTATIVES OF THE

NINETY-SEVENTH GENERAL ASSEMBLY OF THE STATE OF ILLINOIS, that
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we express serious concerns that the Illinois Commerce

Commission Order, entered on May 29, 2012 in Commission Docket

No. 11-0721, fails to reflect the statutory directives and the

intent of the Illinois General Assembly by: (1) not allowing

Commonwealth Edison Company to earn a debt return on what is

commonly referred to as, identified in the FERC Form 1 as, and

what the General Assembly referred to as a pension asset in

subparagraph (D) of paragraph (4) of subsection (c) of Section

16-108.5; (2) assessing interest on those amounts to be

credited or charged to customers as set forth in subsection (d)

of Section 16-108.5 of the Public Utilities Act at an amount

that is not based on the utility's weighted average cost of

capital; and (3) determining rate base and capital structure

using an average, rather than the year-end amounts as reflected

in FERC Form 1; and be it further

RESOLVED, That we urge that the Illinois Commerce

Commission, on rehearing, strongly consider reversing its

conclusions with respect to each of these 3 issues and reach a

decision that reflects the statutory directives and the intent

of the General Assembly in passing Public Acts 97-616 and

97-646 as reaffirmed in this resolution; and be it further

RESOLVED, That suitable copies of this resolution be

delivered to the Governor of the State of Illinois and the

Chairman and Commissioners of the Illinois Commerce
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