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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission 
On Its Own Motion 

In re Proposed Contracts between 
Chicago Clean Energy, LLC and 
Ameren Illinois Company and 
Between Chicago Clean Energy, 
LLC and Northern illinois Gas 
Company for the Purchase and 
Sale of Substitute Natural Gas 
Under the Provisions of Illinois 
Public Act 97-0096. 

ORDER ON REHEARING 

By the Commission: 

I. PRELIMINARY MATTERS 

11-0710 

On October 12, 2011, the Illinois Power Agency purportedly filed a memorandum 
and analysis of proposed contracts between Chicago Clean Energy, LLC ("CCE") and 
Ameren Illinois Company d/b/a Ameren Illinois ("AIC" or "Ameren") and between 
Chicago Clean Energy, LLC and Northern Illinois Gas Company d/b/a Nicor Gas 
Company ("Nicor") with the Illinois Commerce Commission ("Commission") pursuant to 
the provisions of Illinois Public Act 97-0096. This Public Act revised both the Public 
Utilities Act ("Act") and the Illinois Power Agency Act ("IPA Act"). The Commission 
entered an initiating order on November 2, 2011 setting this matter for hearing on 
November 14, 2011. 

Petitions for leave to intervene were filed by the Illinois Power Agency ("IPA"), 
the People of the State of Illinois ("AG"), Nicor, AIC, the Citizens Utility Board ("CUB"), 
and the Economic Development Intervenors ("EDI"). A public hearing as required by 
Public Act 97-0096 was held on November 14, 2011. On December 7, 2011, the 
Commission entered an Interim Order approving a base rate of return on common 
equity under the Sourcing Agreement for the clean coal substitute natural gas ("SNG") 
brownfield facility, as well as the operation and maintenance costs ("O&M") estimate 
provided by CCE. 

On January 11, 2012, the Commission entered a final Order in this proceeding. 
Applications for rehearing were filed by AIC, Nicor, EDI and CCE. On February 24, 
2012, the Commission granted all of the petitions for rehearing. Verified comments 
("Comments") were filed by CCE, Nicor, Ameren, the IPA, the AG, Staff, and ED!. 
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Verified reply comments ("Reply Comments") were filed by CCE, Nicor, Ameren, the 
IPA, Staff, and EDI. As an initial matter, the Commission notes that although EDI filed 
Comments and Reply Comments, those comments were general in nature and did not, 
for the most part, substantively address the issues on rehearing. Thus, while the 
Commission fully reviewed those Comments and Reply Comments, it believes they add 
nothing of substance beyond the Comments of CCE and, therefore, are not 
summarized in this Order on Rehearing. 

A proposed Order on Rehearing was served on the parties. Briefs on 
Exceptions, as well as Briefs in Reply to Exceptions, were filed by Staff, Ameren, EDI, 
Nicor, and CCE. While the IPA did not file a Brief on Exceptions, it did file a Brief in 
Reply to Exceptions. All Briefs on Exceptions and Briefs in Reply to Exceptions were 
considered in the preparation of this final Order on Rehearing. 

II. BACKGROUND AND AUTHORITY 

In this proceeding the Commission is now required to approve a Sourcing 
Agreement containing the capital costs, rate of return, and O&M costs. 

Section 9-220(h-4) of the PUA, as modified by Public Act 97-0630, provides: 

No later than 90 days after the Illinois Power Agency submits the final 
draft sourcing agreement pursuant to subsection (h-1), the Commission 
shall approve a sourcing agreement containing the capital costs, rate of 
return, and operations and maintenance costs established pursuant to 
subsection (h-3) and (ii) all other terms and conditions. rights, provisions, 
exceptions. and limitations contained in the final draft sourcing agreement: 
provided, however, the Commission shall correct typographical and 
scrivener's errors and modifv the contract only as necessarv to provide 
that the gas utility does not have the right to terminate the sourcing 
agreement due to any future events that may occur other than the clean 
coal SNG brownfield facility's failure to timely meet milestones. uncured 
default extended force majeure. or abandonment Once the sourcing 
agreement is approved, then the gas utility subject to that sourcing 
agreement shall have 45 days after the date of the Commission's 
approval to enter into the sourcing agreement 

III. CAPITAL RECOVERY CHARGE AND OPERATIONS AND MAINTENANCE 
COSTS 

A. CCE's Position 

In its Comments, CCE urges the Commission to revise its January 10, 2012 
Order "to restore the viability of Chicago Clean Energy Project." (CCE Comments at 2-
5) 
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It is CCE's belief that the General Assembly constrained the Commission's 
authority by requiring that it approve all other terms and conditions, rights, provisions, 
exceptions, and limitations contained in the final draft Sourcing Agreement submitted by 
the IPA. (CCE Comments at 6) In support of its position, CCE cites House Resolution 
755 and Senate Resolution 585. (CCE Comments at 6-7, Reply Comments at 8-12) 

On rehearing, CCE argues that the January 10, 2012 Order improperly modified 
the billing determinants, the annual output, and the monthly base overage amount. 
(CCE Comments at 7-9, Reply Comments at 13-16) According to CCE, the IPA has 
played a critical role in finalizing the terms and conditions of the Sourcing Agreement. 
CCE says that pursuant to Section 9-220(h-1) of the Act, the IPA alone is authorized to 
revise the draft Sourcing Agreement as necessary to confirm that the final draft 
Sourcing Agreement contains only terms that are reasonable and equitable. CCE 
states that the IPA did revise the draft Sourcing Agreement and transmitted to the 
Commission the IPA-approved final draft Sourcing Agreement on October 11, 2011, 
with substantially all of the provisions to be included in the final, Commission-approved 
Sourcing Agreement. CCE also says that the IPA contemporaneously transmitted a 
memorandum that set forth the basis for the IPA deciding several of the more 
contentious items. (CCE Comments at 9) 

CCE argues that the importance and finality of the IPA's Final Decision regarding 
the IPA-approved final draft Sourcing Agreement is underscored by the limited review 
that CCE believes the General Assembly directed the Commission to undertake in the 
instant proceeding. CCE claims the "expansive" role for the IPA in developing the 
Sourcing Agreement, and the "limited" role for the Commission, are not surprising. 
(CCE Comments at 9) According to CCE, from the outset, the IPA was very involved 
with evaluating the details of the CCE project. CCE says the IPA was the agency that 
spent the better part of a year reviewing, analyzing, and verifying the $10 million facility 
cost report associated with the CCE project; the Commission played no part in that 
analysis. CCE also clams that the IPA was called upon repeatedly as part of the 
legislative drafting process to offer its insights regarding the CCE project, the structure 
of the legislation, and related issues. (CCE Comments at 9-10) 

In CCE's view, the Commission's role with the CCE project stands in stark 
contrast to the Commission's role in reviewing the facility cost report for Tenaska's 
Taylorville project. With regard to the CCE project, CCE believes it is understandable 
that the IPA, with its knowledge of details underlying the CCE project was called upon 
to develop the final draft Sourcing Agreement. (CCE Comments at 10) 

CCE also asserts that while there are some procedural differences, the statutory 
provisions associated with the Power Holdings project show that the General Assembly 
was comfortable with the IPA acting as an arbiter of SNG contract terms. CCE alleges 
that just as with the Power Holdings SNG project, the IPA alone is authorized to review 
and modify the substantive terms and conditions of the contract between developer and 
Nicor and Ameren. According to CCE, the Commission was not authorized to review, 
much less revise, any of the terms of the contract between the Power Holdings clean 
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coal SNG facility and the natural gas utilities. CCE claims that the General Assembly 
empowered the IPA, not the Commission, to finalize the fundamental terms and 
conditions of the Sourcing Agreement. (CCE Comments at 10) 

CCE maintains that the Commission lacks the authority to modify the IPA
approved final draft Sourcing Agreement to the extent not explicitly granted by the Act. 
According to CCE, the Commission is only to include the capital costs, operations and 
maintenance ("O&M") costs, and rate of return, each determined in accordance with 
Section 9-220(h-3); correct typographical and scrivener's errors; and modify the 
termination provisions to limit the circumstances under which the contract may be 
terminated. (CCE Comments at 10-11) 

CCE argues that the Commission lacks any implied powers that would authorize 
it to act beyond the Act's narrow confines. (CCE Comments at 12, citing Sheffler v. 
Commonwealth Edison Co., 399 III. App. 3d 51, 60, 923 N.E.2d 1259, 1268 (1st Dist. 
2010), aff'd 955 N.E.2d 1110 (III. 2011); Harrison Tel. Co. v. III. Commerce Comm'n. 
343 III. App. 3d 517, 523, 797 N.E.2d 183, 189 (5th Dist. 2003) (same), aff'd 212 III. 2d 
237, 817 N.E.2d 479 (2004» CCE claims the General Assembly thought that the 
Commission's authority to modify the IPA-approved final draft Sourcing Agreement was 
so limited under the original statutory format established by Public Act 97-0096, that the 
General Assembly had to explicitly authorize the Commission to correct the 
typographical errors as part of Public Act 97-0630. 

Absent specific guidelines, CCE contends that general provisions in the Act are 
insufficient to authorize the Commission to review the decisions of the IPA. (CCE 
Comments at 12, citing Landfill. Inc. v. Pollution Ctl. Bd., 74 III. 2d 541, 558-559, 387 
N.E.2d 258 (1978); Nat'l Marine Servo Inc. v. III. Env. Prot. Ag., 120 III. App. 3d 198, 
205-206, 458 N.E.2d 551 (4th Dist. 1983» CCE suggests that the Commission's 
authority to review the IPA-approved final draft Sourcing Agreement could be more 
expansive under a different statutory framework. CCE states that, for example, the 
Commission possesses broad statutory authority to review the IPA's procurement 
plans. CCE maintains, however, that with respect to the IPA-approved final draft 
Sourcing Agreement, the Commission's authority is explicitly constrained. CCE insists 
that Section 9-220(h-4) does not provide authority or any specific guidelines for the 
"broad" review that the January 10, 2012 Order undertakes. CCE also suggests that 
the expedited time table that the General Assembly gave to the Commission 
underscores the point that the Commission is not meant to investigate, evaluate, or "re
cut" the fundamental provisions of the IPA-approved final draft Sourcing Agreement. 
(CCE Comments at 12-13) 

CCE says the "Projected Annual Outpur of the CCE Project is the amount of 
SNG that the facility is anticipated to be able to produce. CCE also says the IPA
approved final draft Sourcing Agreement clearly defined the Projected Annual Output of 
the CCE Project as 47,799,714 MMBtu (or 48.935 billion cubic feet ("Bcf'». CCE 
believes there is no statutory authority for the Commission to modify the IPA Final 
Decision that established the Projected Annual Output of the CCE Project. CCE 
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repeats that Section 9-220(h-4) constrains the Commission's ability to review the 
provisions of the IPA-approved final draft Sourcing Agreement. CCE contends that 
absent an argument that this revision reflects a typographical or scrivener's error, the 
Commission cannot modify this provision in the IPA-approved final draft Sourcing 
Agreement. CCE believes that even if the IPA supports a change to this term, the 
Commission does not have authority to revise the Projected Annual Output. CCE 
complains that the January 10, 2012 Order would overrule the finding in the IPA Final 
Decision regarding the clean coal SNG brownfield facility's anticipated annual output, 
and instead adopt the terms that were proposed by Ameren and Nicor and rejected by 
the IPA. (CCE Comments at 13-15, Reply Comments at 13-16) 

According to CCE, even assuming that the Commission had authority to modify 
the IPA-approved final draft Sourcing Agreement regarding the Projected Annual 
Output, the analysis in the January 10, 2012 Order was wrong. CCE claims the 
January 10, 2012 Order endorsed a figure that is unreasonable and that fails to 
comport with the treatment of the Projected Annual Output equivalent for the clean coal 
SNG facility to be developed by Power Holdings. CCE contends that finding is 
particularly problematic because decreasing the Projected Annual Output will have a 
cascading effect, which includes negative impacts on participating utility purchases of 
SNG, customer savings (and cost recovery) through sales, and ultimately the ability to 
finance the project. CCE complains that the January 10, 2012 Order reduced the 
anticipated annual output by 6%, and because this number is used as a denominator, 
this has the effect of raising the SNG contract price by 6%. CCE says this increased 
price would have the effect of reducing consumer savings, thus impairing CCE's ability 
to meet its obligation to save consumers $100 million over the contract term, and its 
ability to secure financing. (CCE Comments at 15-16) 

CCE claims the IPA's Final Decision was consistent with recent IPA precedent 
that was accepted by Nicor and Ameren. As part of the contract approval process for 
the Power Holdings clean coal SNG facility, pursuant to Public Act 097-0239, CCE 
asserts that the IPA was required to determine its projected annual output. CCE 
contends it and Power Holdings are using the same exact technology to manufacture 
SNG - the only material difference is that CCE is planning on installing one less gasifier 
unit (four active units instead of five, with each having one spare). (CCE Comments at 
16, citing November 18, 2011, Staff of the Illinois Commerce Commission's Motion to 
Take Administrative Notice of Certain Submissions, Exhibit 1(b) at 2 and Power 
Holdings Overview at 5) 

According to CCE, with 4/5 of the gasification capacity of Power Holdings, the 
CCE clean coal SNG brownfield facility should have 20% less output than the Power 
Holdings clean coal SNG facility. CCE says the IPA found that the Power Holdings 
clean coal SNG facility has a capacity of 60,079,000 MMBtu/year, and this 
determination was accepted by Nicor and Ameren. CCE claims that using the exact 
same analysis that Nicor and Ameren accepted, the IPA found that CCE's clean coal 
SNG brownfield facility has a capacity of 47,799,714 MMBtu, which is almost exactly 
20% lower than the output approved for the Power Holdings clean coal SNG facility. 
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CCE complains that the anticipated annual output specified in the Appendix of the 
January 10, 2012 Order was 44,787,326, which is 25% lower than the approved Power 
Holdings projected annual output and therefore not consistent with the IPA-approved 
value for Power Holdings. In CCE's view, given that the proposed facilities are nearly 
identical but for scale, there is no justification from a design and engineering basis for 
the anticipated output for CCE and Power Holdings to differ, but for a factor of scale. 
(CCE Comments at 16-17) 

CCE also asserts that the January 10, 2012 Order improperly relied upon 
documents referenced by Staff that are not in the evidentiary record. CCE claims there 
is no such record evidence; instead, there is only Staff's unverified Statement of 
Position referencing a document entitled "Chicago Clean Energy SNG Project Facility 
Cost Report" that is not in the evidentiary record. (CCE Comments at 16-17, citing Staff 
Statement of Position at 19-21 (making multiple references)). It is unclear to CCE how 
the January 10, 2012 Order could have concluded that Staff's unverified summary 
document should be given more weight than the IPA Final Decision that was based 
upon years of working with the underlying source documents. 

If the Commission lowers the Projected Annual Output, CCE claims the 
calculated Capital Recovery Charge and O&M Recovery Charge would increase, 
impacting customer savings, cost of debt, and Return on Equity calculated in the 
Commission's December 7, 2011 Interim Order. According to CCE, the lower volume 
of Projected Annual Output, the fewer "units" over which to recover the same Capital 
Development Board ("CDB") fixed capital and O&M costs and Commission-fixed Rate 
of Retum. Mathematically, CCE claims a reduction in Projected Annual Output from the 
IPA-approved value of 47,799,714 MMBtu to the Staff suggestion of 44,787,326 MMBtu 
is a 6% reduction. Because this number is the denominator in the price calculation, 
CCE says this will correspondingly result in a 6% increase in the price of the SNG to 
consumers. CCE asserts this 6% increase in SNG price across every year of the 30-
year Sourcing Agreement will unnecessarily harm consumers. According to CCE, these 
changes would make it progressively less likely that customers will see savings from 
purchase of SNG. (CCE Comments at 17-18) 

In its Reply Comments, CCE urges the Commission to reject the IPA's assert 
that there was a scrivener's error related to the billing determinants decision reflected in 
the IPA-approved final draft Sourcing Agreement. CCE asserts that the key 
characteristic of a scrivener's error is that it must contradict a concept that was agreed 
to by the parties or that was intended to be documented at the time; it is not meant as 
an opportunity to change conclusions that were made previously. According to CCE, 
the parties did not agree that CCE should recover only 84% of its costs under the 
Sourcing Agreement, and the IPA did not intend for that result in the IPA-approved final 
draft Sourcing Agreement. (CCE Reply Comments at 17-18) 

CCE argues that there is no basis to conclude that the parties agreed to an 84% 
cost recovery percentage for CCE or that the IPA intended that result at the time the 
IPA transmitted the IPA-approved final draft Sourcing Agreement. CCE states that in 

6 



11-0710 
Order on Rehearing 

the Memorandum that the IPA transmitted along with the final draft Sourcing 
Agreement, the IPA articulated both the negotiation positions of the parties and the 
conclusion of the IPA. CCE maintains that the billing determinant of 47,799,714 MMBtu 
was rejected by CCE, and that the IPA endorsed CCE's proposed compromise to use 
43.5 Bet (42,064,500 MMBtu) as the billing determinant. CCE says the IPA further 
states that the compromise agreement was adopted in Schedules 5.2A and 5.2B and in 
Article V of the Sourcing Agreement. (CCE Reply Comments at 18) 

CCE insists the billing determinant of 47,799,714 MMBtu and cost recovery 
percentage of 84% was not agreed to by the parties and was not the result intended by 
the IPA. CCE contends the billing determinant of 43.5 Bet (42,064,500 MMBtu) which 
corresponds to a cost recovery percentage of 95.45% (40,151,759/42,064,500) was 
offered as a compromise by CCE, accepted by the IPA, and incorporated into the final 
draft Sourcing Agreement. CCE claims the intention of the IPA as stated at the time 
was to endorse CCE's compromise position, and this intention is reflected in the IPA
approved final draft Sourcing Agreement itself. CCE maintains there was no scrivener's 
error. CCE also says none of the parties to the mediation have maintained that the final 
draft Sourcing Agreement did not reflect the intent of the parties or the IPA's intended 
result. (CCE Reply Comments at 19) 

Citing its application for rehearing, CCE claims that the General Assembly did 
not intend for capital cost recovery to be tied to the utilities' purchase obligation, but 
rather intended for there to be excess output, the proceeds of which are to be shared 
between the developer and consumers. (CCE Reply Comments at 20) 

CCE states that if Peoples and North Shore were purchasing the output of the 
facility along with Nicor and Ameren, there would have been no question that CCE is 
entitled to 100% cost recovery - even though the utilities only would have purchased 
88% of the output of the facility. CCE claims it always was anticipated that CCE would 
produce additional SNG beyond the 43.5 Bcf utility purchase obligation cap in the Act, 
and that CCE would split the revenues from those sales with consumers. (CCE Reply 
Comments at 20-21) 

CCE argues that it is not plausible to believe that the IPA could have decided on 
the resolution to the question of billing determinants, but that the transcription of those 
terms into relatively-straightforward schedules in the final draft Sourcing Agreement 
was so botched that it would require almost a complete re-write. CCE suggests 
Occam's razor must be used here to cut away the preposterous: there was not a 
convoluted series of scrivener's errors that changed the fundamental business terms of 
the Sourcing Agreement. Rather, CCE says the IPA meant what it said at the time. 
(CCE Reply Comments at 21) 

According to CCE, the IPA Comments suggest replacing 42,064,500 MMBtu with 
40,151,759 MMBtu in Schedules 5.2A and 5.2B. CCE asserts that since these 
numbers are denominators in the price calculation, this would have the effect of 
increasing the SNG price calculated by CCE for capital and O&M recovery - the cost 
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recovery percentage would change to 100% since the ACQ of 40,151,759 would 
appear in numerator and denominator. CCE says that while the argument could be 
made that CCE is entitled to full cost recovery under the Sourcing Agreement, CCE 
acknowledges that during the mediation, it indicated that it would accept 95.45% cost 
recovery as part of a compromise and that the IPA-approved final draft Sourcing 
Agreement adopted this compromise, as reflected in both the IPA Memo and the IPA
approved final draft Sourcing Agreement itself. (CCE Reply Comments at 21-22) 

CCE contends the billing determinants were set at 43.5 Bcf in the mediation, 
transmitted in the IPA-approved final draft Sourcing Agreement and confirmed in the 
IPA's Memo. CCE asserts that subsequent to that point in time, any and all comments 
by the parties as to material points of the mediation are merely an attempt to re-trade 
the deal. CCE claims this re-trading will unwind the carefully-crafted balance of 
negotiated terms on capital costs, O&M costs, and retum on equity, rendering the CCE 
project unfinanceable. (CCE Reply Comments at 22) 

CCE states that the Monthly Base Overage Amount essentially governs the 
timing under which funds from the Customer Protection Reserve Account ("CPRA") are 
released. Although the Act requires $100 million in customer savings be granted over 
the course of the contract, CCE says customers in any given year will receive payouts 
from the CPRA when the price of SNG exceeds market prices. According to CCE, 
although the Monthly Base Overage Amount does not impact the total savings that 
customers will see, incorrectly setting the Monthly Base Overage Amount will lead to 
drawdowns of the CPRA that are either greater than or less than what the drawdown 
should be. (CCE Comments at 18) 

CCE claims the January 10, 2012 Order erred in two ways. In CCE's view, the 
Commission should not even have considered Staffs proposed modification to the 
Monthly Base Overage Amount, because it did not fall under any of the permitted 
categories of revisions articulated in Section 9-220{h-4) of the Act. Additionally, CCE 
states that to the extent the Order implicitly interpreted Staffs statement that "Staff 
does not know how CCE or the IPA derived the figure of $174 million used in the above 
definition (or if it is a scrivener's error)" as meaning that Staff was identifying a 
scrivener's error, CCE believes Staff provided inadequate justification for the alleged 
error or potential corrections. (ld.) 

CCE argues that the Commission lacks the statutory authority to alter the 
Monthly Base Overage Amount because alteration to the number is not among the 
enumerated changes that the Commission may make. CCE claims the January 10, 
2012 Order did not address this issue with the other scrivener's or typographical errors, 
and did not make a finding that its change was in response to a typographical or 
scrivener's error. CCE also states that the IPA observed that Staff was not simply 
suggesting that there was a scrivener's error and the IPA believes that the 
recommendations made by Staff are SUbstantive changes to the Form SNG Agreement, 
not merely a typographical or scrivener's error. CCE maintains that the Monthly Base 
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Overage Amount is just one of numerous terms in the IPA-approved final draft Sourcing 
Agreement that the Commission is not authorized to review. (CCE Comments at 19) 

CCE argues that even to the extent that the Order or the Commission attempt to 
fit Staff's proposed change into the category of a scrivener's error to circumvent what 
CCE views as the limits on the Commission's authority in Section (h-4), the change still 
should not be implemented. CCE says no proof has been provided that IPA's 
calculation of this figure was somehow flawed. CCE states that it is a quantity which is 
impossible to calculate empirically with available data - the determination of Base 
Overage Amount required the IPA to engage in a certain amount of extrapolation, and 
posit a number of assumptions to arrive at its figure. CCE says Staff acknowledged 
that to perform the calculation "the amount of non-utility revenues collected from 
transportation customers for unbundled gas sales is unknown, and therefore must be 
imputed." (CCE Comments at 19, citing Staff Statement of Position at 11) 

According to CCE, the "billing determinant" concept describes the use of the 
"Annual Contract Quantity" as the denominator in a per-MMBtu cost calculation, which 
effectively sets the percentage of costs that CCE is able to recover under the Capital 
Component and O&M Component of the Sourcing Agreement. CCE states that the 
billing determinants were clearly set forth in the IPA-approved final draft Sourcing 
Agreement, where the Annual Contract Quantity was set at 43.5 Bcf. CCE goes on to 
say that with the billing determinant of 43.5 Bcf, by StaWs analysis, the IPA-approved 
final draft Sourcing Agreement set an effective cost recovery percentage of 95.45%. 
(CCE Comments at 20) 

In CCE's view, the January 10, 2012 Order incorrectly revised the billing 
determinants, effectively the same issue as cost recovery percentage, in the IPA
approved final draft Sourcing Agreement, setting a cost recovery percentage of 84%. 
CCE states that mathematically, the effect of the change in billing determinants is an 
11.45% reduction in cost recovery, from 95.45% to 84%. Under the terms of the 
January 10, 2012 Order, CCE claims it would experience an "insurmountable shortfall" 
in capital and O&M recovery. CCE believes the billing determinant should be set at 
43.5 Bcf. (CCE Comments at 20) 

CCE asserts that because its only base return on equity is recovered through the 
capital charge, the 11.45% reduction in cost recovery has the direct effect of reducing 
the previously-approved base return on equity by 11.45%. CCE claims that reducing 
the cost recovery percentage by 11.45% thus reduces CCE's base return on equity by 
the same 11.45%, from 4.44% to 3.93% {4.44% x (100% - 11.45%». CCE argues that 
the January 10, 2012 Order directly contradicts the December 7, 2011 Interim Order, 
which set the base Return on Equity at 4.44%. CCE states that no party requested 
rehearing of the Commission's December 7,2011. CCE argues there is no legal or 
policy basis for the Commission to reverse its December 7, 2011 Interim Order. (CCE 
Comments at 21) 
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CCE alleges that the January 10, 2012 Order was also contrary to Section 9-
220(h-3)(2) of the Act, which provides: "Operations and maintenance costs approved by 
the Commission shall be recoverable by the clean coal SNG brownfield facility under 
the sourcing agreement: CCE's only assured means of recovering O&M costs is 
through the Commission-approved O&M Component, through sales of SNG to Nicor 
and Ameren up to the Annual Contract Quantity specified in the Sourcing Agreement. 
CCE says there is no assurance that O&M costs can be recovered through any other 
means in the Sourcing Agreement. CCE notes that the January 10, 2012 Order 
reduced the cost recovery percentage from the IPA-approved 95.45% to 84%, which is 
used to calculate the O&M Component. By reducing the O&M Component by 11.45% 
from the IPA-approved values, CCE says it is no longer able to recover O&M costs as 
required by the Act. (CCE Comments at 21) 

CCE also asserts that the January 10, 2012 Order was contrary to Section (h-
3)(1 )(B) of the Act, which specifies that "Rate of return shall be comprised of the clean 
coal SNG brownfield facility's actual cost of debt, including mortgage-style amortization, 
and a reasonable return on equity: CCE's only assured way of recovering its actual 
cost of debt is through the capital recovery charge, which in the Order is modified by the 
84% cost recovery percentage. CCE claims there is no assurance that CCE can 
recover the cost of debt by any other means in the Sourcing Agreement. According to 
CCE, the change in billing determinants improperly disallows CCE from recovering its 
actual cost of debt. (CCE Comments at 22) 

CCE says that although the January 10,2012 Order exceeded the Commission's 
authority and jurisdiction on several issues, the issue of billing determinants requires 
special attention because the January 10, 2012 Order claimed that the Commission has 
implied statutory authorization based on other duties. CCE maintains that the statutory 
language contains no authority, express or implied, for the Commission to modify the 
IPA Final Decision regarding billing determinants. (lQ.) 

CCE says the January 10, 2012 Order suggested that Section 9-220(h-3)(1) 
could be read to imply that the Commission is authorized to modify the billing 
determinants. Section 9-220(h-3)(1) references a "capital recovery charge" that is 
"approved" by the Commission and quotes a portion of the introductory language in that 
subsection. In full, that statutory language reads as follows: 

(h-3) Recoverable costs and revenue by the clean coal SNG brownfield 
facility. 
(1) A capital recovery charge approved by the Commission shall be 
recoverable by the clean coal SNG brownfield facility under a sourcing 
agreement. The capital recovery charge shall be comprised of capital 
costs and a reasonable rate of retum. "Capital costs" means costs to be 
incurred in connection with the construction and development of a facility, 
as defined in Section 1-10 of the Illinois Power Agency Act, and such 
other costs as the Capital Development Board deems appropriate to be 
recovered in the capital recovery charge. 
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CCE argues that under this provision, the approval by the Commission is simply 
a combination of two components: (1) the capital costs (established based upon COB's 
analysis); and (2) the reasonable rate of return, which the Commission has previously 
established in this docket. CCE believes this interpretation is consistent with the more 
general direction given the Commission in Section 9-220(h-4) to "approve" the Sourcing 
Agreement: "the Commission shall approve a Sourcing Agreement containing (i) the 
capital costs, rate of return, and operations and maintenance costs established 
pursuant to subsection (h-3) ... ." CCE contends that if the term "approve" were to 
include the implied authority to modify, then the Commission would have the authority 
to modify the entirety of the IPA-approved final draft Sourcing Agreement. CCE says 
there is no suggestion in the Act that the Commission is to examine or reconsider the 
billing determinants, or any other contract term other than the early termination 
provisions, that the IPA previously approved. (CCE Comments at 22-23) 

CCE contends that if the General Assembly believed that it was improper for the 
IPA to decide the issue of billing determinants, it had the opportunity to direct the 
Commission to revisit this issue. CCE notes that P.A. 97-0630 was introduced, passed, 
and signed into law after the IPA approved the billing determinants in the IPA Final 
Decision. CCE asserts that rather than giving the Commission new, additional authority 
to re-examine the billing determinants issue, the General Assembly did the opposite, 
explicitly requiring that the Commission approve "all other terms and conditions, rights, 
provisions, exceptions, and limitations contained in the final draft Sourcing Agreement 
[that was submitted to the Commission by the IPA)." CCE believes the Resolutions that 
were subsequently adopted by both the Senate and the House likewise emphasized 
that the Commission was not to change anything in the IPA-approved final draft 
Sourcing Agreement that would impact CCE's ability to recover its costs. In CCE's 
view, the Act provides the Commission with no authority to alter the all-in capital 
recovery charge other than set it according to the mechanical methodology required by 
the Act. It is CCE's position that the General Assembly created an approval process for 
the overwhelming majority of contract terms, including billing determinants and other 
areas not specifically identified for Commission discretion, that involves other agencies 
instead of the Commission, whose work the Commission "shall approve" in the 
Sourcing Agreement. (CCE Comments at 23-24) 

CCE suggests the January 10, 2012 Order embraced Nicor's "cost causation" 
argument that CCE describes as appealing on its surface for its simplicity. CCE asserts 
that such an approach disregards the complexity of the compromise embodied in the 
Act and the IPA-approved final draft Sourcing Agreement. In advancing the utility 
ratemaking principle of cost causation, CCE claims Nicor ignored the non-utility 
construct of the Sourcing Agreement, which includes a customer savings guarantee 
and a revenue sharing mechanism. CCE asserts that cost causation oftentimes is a 
reasonably straightforward principle when analyzing standard utility facilities. CCE 
states that is not aware of any single utility asset for which customers benefit from 
guaranteed minimum savings over the life of the asset and a hedge against increasing 
natural gas prices; receive a 50% stake in revenue generated by sales to third parties 
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and 50% sharing of below-market costs; are fully protected from cost overruns for the 
construction and O&M of the facility by virtue of a fixed, pre-approved capital and O&M 
recovery charge; and pay for only a 4.44% base return on equity. CCE believes it 
would be inappropriate to only review the cost allocation separately from the other 
revenue sharing elements, because that calculation fails to accurately capture the 
customer benefits associated with the non-utility structure. (CCE Comments at 24-25) 

CCE says the January 10, 2012 Order accepted Nicor's suggestion that Nicor 
could potentially get stuck with 100% of the costs of the CCE project if Nicor were the 
only participating utility. According to CCE, there is no possibility that there will be only 
one participating utility, because the deadline for a utility to opt out of the Sourcing 
Agreement and to instead elect to file biennial rate cases has long passed, thus 
committing Ameren as well as Nicor to participation. CCE states that under Nicor's 
scenario, a number of additional factors would have changed in the development of the 
IPA-approved final draft Sourcing Agreement. CCE states that for example, the 
contract could have been presented as a financial contract for differences rather than 
requiring physical delivery. Even if thelPA had arrived at a conclusion that Nicor 
disputed, CCE says it could properly raise the issue before a Circuit Court on 
administrative appeal. CCE also suggests the Commission could have taken this 
circumstance into account in adjusting the rate of return for the facility. CCE says that 
in the end, if Nicor were the only purchasing utility, ratepayers in Nicor's service territory 
would receive the full benefit of the $150 million CPRA (and it being replenished at the 
rate of $50-$100 million annually) and the $100 million in guaranteed savings. CCE 
contends there are ample protections for avoiding Nicor's hypothetical results without 
the Commission exceeding its statutory authority. (CCE Comments at 25-26) 

According to CCE, an additional complicating factor has been injected into this 
proceeding as a result of statements by the IPA in this proceeding by which CCE says 
the IPA apparently seeks to reverse portions of the IPA Final Decision it made in the 
underlying proceeding in which the IPA itself reviewed and issued the IPA-approved 
final draft Sourcing Agreement. CCE claims the IPA's attempt to reverse itself is 
contrary to Illinois law. CCE asserts that the January 10, 2012 Order accepted certain 
of the IPA's arguments, leading to a situation in which the Order, if approved by the 
Commission on rehearing, would constitute reversible error. (CCE Comments at 26-27) 

On December 20, 2011, the IPA elected to file the IPA Response to the Parties' 
Statements of Positions ("IPA Response"), in which the IPA responded to and 
commented on issues that other parties raised regarding the IPA's Final Decision. CCE 
claims it was surprised that the IPA supported positions advanced by other parties that 
were directly contrary to the IPA's Final Decision. CCE says the IPA attempted to 
create an informal reconsideration process, which it apparently anticipated would 
culminate in substantive changes to the IPA-approved final draft Sourcing Agreement 
that are outside the scope of Section 9-220(h-4) of the Act. CCE believes such a 
procedural maneuver is outside the IPA's authority as set forth in the Illinois Power 
Agency Act, and is contrary to the Administrative Review Law and Section 9-220(h-4) of 
the Act. (CCE Comments at 27) 
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It is CCE's position that the IPA has no authority to request that the Commission 
reconsider the IPA Final Decisions, and the Commission has no authority to grant the 
request. CCE requests that the Commission ignore all IPA statements that advocate 
for substantive changes to the IPA's Final Decision. (CCE Comments at 27-28) 

According to CCE, the January 10, 2012 Order improperly concluded that the 
only way to ensure compliance with the statutory requirement to determine the "actual 
cost of debt" is to require the capital structure (Le. the debt/equity split) and the interest 
rate for the project debt to be input into Schedule 5.2A at financial close. CCE argues 
that while it is moot for the purposes of recovery of costs from the participating utilities' 
ratepayers, the rate of return is fixed and does not vary with capital structure, for a 
number of reasons, the structure of these Sourcing Agreements does not permit an 
exact quantification. CCE claims that attempts to quantify the capital structure in 
advance threaten its ability to finance the project. (CCE Comments at 36) 

Among the reasons CCE claims that the capital structure cannot be exactly 
quantified in advance is that the total capital recoverable through capital charges may 
or not match with the actual engineering, procurement, and construction ("EPC") costs 
to build the facility, leading to a higher or lower percentage of equity depending on 
whether CCE develops and operates the clean coal SNG brownfield facility under or 
over budget. CCE states that although the capital costs are pre-approved at this time 
for purposes of determining the formula rate for the facility, the actual amount of equity 
necessary to construct the facility will not be known until the time that construction is 
complete. (CCE Comments at 37) 

CCE asserts that while it is enticing to require "actual capital structure" 
information, such an approach would be inconsistent with capital cost recovery under 
the Act, which requires that the return on equity be fixed on a per-MMBtu basis at the 
time of this Commission proceeding. CCE claims this requires it to issue more or less 
equity relative to a fixed amount of debt depending on whether actual costs are higher 
or lower than anticipated. QQ.) 

CCE contends that another consideration is that all of the analyses to date and 
retum on equity calculations presented by CCE and the other parties have assumed or 
incorporated a 70/30 debt/equity capital structure. CCE argues that the 4.44% base 
rate of return approved by the Commission in the December 7,2012 Interim Order, and 
the analysis supporting the 4.44% base rate of return, is inextricably linked to the 70/30 
capital structure. CCE says the return on equity expected by CCE and acceptable to 
the other parties and the Commission could easily be different for, for instance, a 60/40 
or for an 80/20 split of debt and equity. CCE states that in the case of higher equity 
contribution relative to debt (such as 60% debt 140% equity), the all-in projected return 
on equity would be lower, and CCE's associated proposed return on equity would likely 
be for a higher base return to compensate. CCE adds that for a higher debt 
contribution (such as 80/20 and higher), CCE's debt service coverage ratios, a key 

13 



11-0710 
Order on Rehearing 

factor for the capital markets to evaluate, would progressively decrease, and the cost of 
debt would require adjustment. (CCE Comments at 37-38) 

CCE also asserts that the structure of CCE's proposed Schedule 5.2A provides a 
disincentive for CCE to deviate from this capital structure in the actual financing. CCE 
says that if the debt percentage were to be lower than 70% (thus increasing the equity 
percentage), CCE's base return on equity would decrease, since CCE has no means to 
increase the equity return beyond the fixed $.93/MMBtu. (CCE Comments at 38) 

CCE also claims that if the debt percentage were to be higher than 70%, CCE 
would have no mechanism to recover the extra cost of debt based on the higher 
principal, since the maximum debt principal is set as well and only the final interest rate 
is used to determine the cost of debt. CCE contends that the Schedule 5.2A proposed 
by CCE, while not guaranteed to match precisely with the ultimate actual capital 
structure, would punish CCE if CCE were to deviate from its terms. (Id.) 

In its Reply Comments, CCE states that with the exception of the IPA, CCE, and 
EDI, the parties' Comments on rehearing fail to address the threshold question of the 
Commission's legal authority to alter the IPA-approved final draft Sourcing Agreement. 
CCE asserts that the silence of the parties constitutes a waiver. CCE contends that to 
the extent that other parties have made limited statements regarding legal authority on 
certain issues, arguments on other legal authority issues are similarly waived. In any 
event, at a minimum, given that the legal authority question has been front and center 
in this proceeding essentially from the start, CCE argues that an attempt by any party to 
raise legal authority questions for the first time in Response Comments on Rehearing 
should be disregarded or should result in CCE being afforded an opportunity to reply. 
(CCE Reply Comments at 6-8) 

B. Nicor's Position 

Nicor states that in the draft form of the Sourcing Agreement approved by the 
IPA, Nicer and Ameren were assigned approximately 95% of the capital cost and 95% 
of the O&M costs associated with the CCE facility. Nicor says this result occurred 
because the IPA proposed that the billing determinant number used to calculate the 
Capital Component and the O&M Component of the Base Contract Price be set at an 
amount that was less than the amount the IPA determined to be the "projected annual 
output" of the CCE facility. Given the January 10, 2012 Order's conclusion that Nicer 
and Ameren should only be responsible for bearing 84% of the cost associated with the 
SNG facility, Nicer believes it is appropriate for the Commission explicitly to require 
modification to provisions in the Sourcing Agreement that, if unchanged, could be 
interpreted to assign Nicor and Ameren more than 84% of the capital costs and O&M 
costs of the facility. Nicer suggests the January 12, 2012 Order may fail to achieve the 
result it intends because it neglects to state explicitly that the same value for the 
·projected annual output" of the CCE facility be utilized consistently throughout the 
Sourcing Agreement. (Nicor Comments at 3) 
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Nicor says the Commission directs that the "projected annual output" of 
44,787,326 MMBtu is to be employed in Schedule 5.2A and Schedule 5.2B to the 
Sourcing Agreement in order to calculate, respectively, the Capital Recovery Charge 
and the O&M Charge. However, Nicor expresses concem that the Commission 
neglected to direct explicitly that the same value for the "projected annual output" be 
used in several other provisions in the Sourcing Agreement. Nicor Gas submits that 
additional corrections or clarifications are needed. (Nicor Comments at 3-4) 

In Nicor's view, the Order makes abundantly clear that the "projected annual 
output" is the correct billing determinant amount to be used to calculate both the Capital 
Recovery Charge and the O&M Charge under the Sourcing Agreement. Nicor says the 
Order also concludes that the IPA was incorrect in determining the "projected annual 
output" of the CCE facility to be 47,799,714 MMBtu. Instead, the Order determines that 
the correct "projected annual output" should be 44,787,326 MMBtu. Nicor claims that if, 
however, the correct "projected annual output" of the CCE facility is 44,787,326 MMBtu, 
then the definition of "Annual Output" contained in the draft Sourcing Agreement 
approved by the IPA is wrong. And, the definitions of "Annual Contract Quantity" and 
"Monthly Annualized Average" set forth in the draft Sourcing Agreement approved by 
the IPA also are wrong. Nicor contends that each of them reflects a "projected annual 
output" amount of 47,799,714 MMBtu, not 44,787,326 MMBtu. According to Nicor, 
those definitions are central to the determination of how much gas Nicor and Ameren 
are required to purchase from CCE and overstate the amount of gas the Commission 
has otherwise determined that Nicor and Ameren can be required to purchase from 
CCE. (Nicor Comments at 4-5) 

Nicor contends that Section 9-220(h-1) of the Act makes clear that no utility can 
be required to purchase more that 42% of the "projected annual output." Nicor believes 
that if the correct "projected annual output" is 44,787,326 MMBtu, then "Annual Output" 
would need to be defined in the Sourcing Agreement as 44,787,326 MMBtu. Nicor also 
claims that the maximum annual gas quantity that Nicor and Ameren each could be 
required to purchase would be 44,787,326 MMBtu x 42%, which equals 18,810,677 
MMBtu. Nicor argues that the "Annual Contract Quantity" under the Sourcing 
Agreement, which is the sum of the gas quantity Nicor and Ameren are required to 
purchase, would be 18,810,677 MMBtu x 2, or 37,621,354 MMBtu, not the 40,151,759 
MMBtu set forth in the Sourcing Agreement approved by the IPA. Nicor says the 
"Monthly Annualized Average" under the Sourcing Agreement is intended to be one
twelfth of the Annual Contract Quantity. Nicor insists that would be 3,135,113 MMBtu, 
not the 3,345,980 MMBtu set forth in the Sourcing Agreement approved by the IPA. 
(Nicor Comments at 5) 

Nicor also believes the Commission must make two necessary changes to 
Section 5.2 of the Sourcing Agreement approved by the IPA. Specifically, Nicor 
proposes deleting the following two sentences from Section 5.2: "For purposes of 
determining the Capital Component, the Annual Contract Quantity will be 43.5 Bcf." and 
"For purposes of determining the O&M Component, the Annual Contract Quantity will 
be 43.5 Bcf." Nicor says these two sentences appear in Section 5.2 of the Sourcing 
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Agreement as the third sentence in the paragraph describing the Capital Component 
and the second sentence in the paragraph describing the O&M Component, 
respectively. According to Nicor, these two sentences are inconsistent with the 
Commission's determination that the "projected annual output" be used as the billing 
determinant amount in Schedule 5.2A and Schedule 5.2B to calculate the Capital 
Recovery Charge and O&M Charge, respectively. Nicor suggests that these sentences 
need to be deleted regardless of whether the Commission determines that the 
"projected annual output" should be 44,787,326 MMBtu, as determined in the Order, or 
47,799,714 MMBtu, as originally determined by the IPA. (Nicor Comments at 5-6) 

In its Reply Comments, Nicor argues that the Commission has authority under 
the Act to modify the billing determinants in the Sourcing Agreement because the Act 
assigns to the Commission the responsibility to establish the correct billing 
determinants amount to be used to calculate the Capital Component and the O&M 
Component of the Base Contract Price to be charged under the Sourcing Agreement. 
Nicor says Section 9-220(h-3)(1) of the Act provides for the inclusion in the Sourcing 
Agreement of "a capital recovery charge approved by the Commission." Similarly, Nicor 
argues that Section 9-220(h-3)(2) of the Act provides for the inclusion in the Sourcing 
Agreement of a charge for "[o]peration and maintenance costs approved by the 
Commission." Nicor states that although Sections 9-220(h-3)(1) and (2) of the Act 
provide that the Commission must begin with inputs provided by the COB and CCE, 
those sections otherwise leave it to the Commission to make the determination about 
how the total costs are to be converted to unit charges. Nicor finds it significant that 
nothing in Section 9-220(h-3) compels the Commission to accept any inputs from the 
IPA in setting the Capital Component or the O&M Component of the Base Contract 
Price. Nicor also asserts that Section 5.2 of the Sourcing Agreement provides for these 
two charges as component "A" (the "Capital Component") and component "B" (the 
"O&M Component"), respectively, of the Base Contract Price. Nicor states that in the 
Sourcing Agreement, each of these components is designated as a "$[X.xX] per 
MMBtu" charge, reflecting that the Commission is assigned the responsibility to 
determine the actual dollar amount of each of these component charges on a per unit 
basis. (Nicor Reply Comments at 5-6) 

Nicor notes CCE argues that the Commission's modification of the billing 
determinants should be reversed and that the Commission should approve the final 
draft Sourcing Agreement as submitted by the IPA, which sets the billing determinant 
amount at 43.5 Bcf. Nicor believes CCE is wrong. Nicor says if CCE's claim is 
accepted, Nicor and Ameren ratepayers will be required to pay more than their share of 
the cost of the SNG. (Nicor Reply Comments at 6) 

Nicor contends that in order to set the Capital Component and the O&M 
Component of the Base Contract Price in the Sourcing Agreement, the Commission 
needs to divide the approved total capital costs and the approved total annual O&M 
costs for the CCE project by an appropriate number of volumetric units. In Nicor's view, 
the January 10, 2012 Order correctly determined that the formulae reflected in 
Schedule 5.2A and Schedule 5.2B of the Sourcing Agreement employed an incorrect 
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billing determinants amount to develop the per MMBtu capital cost recovery charge and 
the per MMBtu O&M charge, which resulted in an excessive allocation of costs to Nicor 
and Ameren under the Sourcing Agreement. (Nicor Reply Comments at 7) 

Nicor believes the methodology adopted in the January 10, 2012 Order works 
both as a practical matter and in accordance with cost causation principles by 
accurately pricing each unit of output using the total cost and the total projected annual 
output of the facility. Nicor asserts that cost causation principles are implicit in the rate 
setting called for under the Act. Nicor claims Section 9-220(h-1) provides for re
allocation of volume commitments among the purchasing utilities in the event some 
utilities elect the rate case option. Nicor argues that there would be no purpose in such 
a re-allocation exercise if all costs were to be fully borne by the remaining utilities 
regardless of cost causation. Nicor also asserts that the proper application of this 
methodology comports with the statutory mandate in Section 9-220(h-1X12), which 
provides that the utilities pay no more than the unit price cost of SNG for the units that 
the utilities purchase, by allocating only a proportionate share of the cost of SNG to the 
units that the utilities purchase. (Nicor Reply Comments at 7-8) 

Nicor states that the January 10, 2012 Order adopted Staff's proposed 
modifications, endorsed by the IPA, to Section 5.2 of the Sourcing Agreement to 
change the description of factor "C," the Fuel Component of the Base Contract Price. 
Nicor believes the intended purpose of the proposed modification is laudable, to make 
sure that each utility is not charged more than the actual fuel cost CCE incurs to 
produce the SNG the utility purchases. Nicor agrees that the utilities and their 
customers should not pay more than CCE's actual fuel costs to produce SNG that the 
utilities actually purchase; however, Nicor believes the language adopted in the Order 
does not have the intended effect and actually would set the Fuel Component of the 
Base Contract Price far above the correct amount. (Nicor Comments at 6) 

According to Nicor, Staff's formula involves the determination of a quotient. 
Nicor says the numerator of the quotient proposed by Staff is 84% of the actual fuel 
cost incurred by CCE on a monthly basis, while the denominator of the quotient 
proposed by Staff is the total MMBtu of Conforming SNG that the particular "Buyer" 
(Le., an individual utility) accepts for delivery during that month. Nicor contends that an 
individual utility will not purchase anywhere near 84% of the CCE plant output in a given 
month. Nicor suggests that if the CCE plant is producing at the rate of its ·projected 
annual output" in a given month, an individual utility should only be purchasing 42% of 
the CCE plant output in that month. In that scenario, Nicor claims Staff's proposed 
language would set the Fuel Component of the Base Contract Price for the month at 
twice the correct amount. (Nicor Comments at 6-7) 

Nicor contends that instead of the modification adopted in the January 10, 2012 
Order, the Fuel Component formula should work by dividing (i) the total cost of fuel 
consumed by CCE at its facility in a given month by (ii) the total MMBtu of SNG 
produced by CCE from its facility in that month. Nicor says the denominator of the 
quotient would include the MMBtu of SNG sold to both of the utilities under the 
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Sourcing Agreements during the month as well as the remaining MMBtu of SNG 
produced at the facility during the month. Nicor believes that if it actually purchases 
42% of the SNG produced in a given month, it should pay 42% of the fuel cost to 
produce SNG that month, no more, no less. If Nicor purchases 45% of the SNG 
produced in a given month, Nicor believes it should pay 45% of the fuel cost to produce 
SNG that month - again, no more, no less. (Nicor Comments at 8) 

Nicor suggests that to address the fuel component error, the description of factor 
"C," the Fuel Component of the Base Contract Price would need to be changed to read 
as follows: 

"c" is the Fuel Component. The Fuel Component for each month shall 
be a price per MMBtu established based on the quotient of (i) 84% at the 
actual fuel costs incurred by Seller in accordance with the ICC-Approved 
Annual Fuel Procurement Plan for the Plant as described in Section 4.6 
(Feedstock Requirements and Procurement Plans) for fuel consumed 
during each month and (ii) the total MMBtus of SNG produced by the 
Plant during such month. CaAfermiA!l SNG aeeel'lteEi at tI'le Title TraAsfer 
PaiRt fer 81:1yer's 8esebiAt l:Ip ie tf:te 8l:1yer's /\lIe6ate~ PereeRtage af MGQ 
as I3F9\'ielea iR tl=lis AgFeemeRt, l.Ifl te tt=le 8l:1yer's /\lIeeatea PerseRtag8 sf 
tf:le ACQ SA aA aARl:lal ~asis. 

The Fuel Component shall be determined on a monthly basis pursuant to 
Schedule 5.2C (Calculation of the Fuel Component). 

In addition, Nicor believes a conforming change would be needed to paragraph 4 
of Schedule 5.2C to the Sourcing Agreement. Nicor states that currently, that 
paragraph contains a formula for calculating the "Delivered Fuel Cost" that is 
inconsistent with the language in Section 5.2 of the Sourcing Agreement describing 
factor "C," the Fuel Component of the Base Contract Price. To address this 
inconsistency, Nicor suggests paragraph 4 of Schedule 5.2C would need to be changed 
to read as follows: 

Delivered Fuel Cost - the $/MMBtu delivered fuel cost for the month will 
be determined based on dividing the total cost of all fuel consumed during 
the month (the sum of item 2 above) by the total MMBtus at all fIlel 
eaAsloImeEi SNG produced during the month (tl'le sloIm af item 3 al3a'le) to 
arrive at the $/MMBtu delivered fuel cost 
for the month. 

In Nicor's view, the basic fuel pricing principle is a simple one. Nicor asserts the 
fuel component of the contract price should equal the total cost of fuel consumed to 
produce SNG during a given month divided by the total quantity (in MMBtus) of SNG 
produced during that month. Nicor claims its proposed changes accurately convey that 
principle. (Nicor Comments at 8-9) 
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According to Nicor the January 10, 2012 Order correctly concluded that the 
Commission cannot currently fix the percentage of debt used to compute the capital 
recovery charge in Schedule 5.2B of the Sourcing Agreement as the information 
required to do that is simply unknown at this time. Nicor claims the Appendix to the 
January 10, 2012 Order correctly indicates those factors relevant to calculating the 
capital recovery charge that are to be computed only after CCE's debt financing is 
finalized. Nicor says CCE continues to demand that the Commission fix the debt 
percentage at 70% as shown in CCE's proposed Schedule 5.2A instead of waiting to 
set that figure at financial close. (Nicor Reply Comments at 9) 

Nicor asserts that the effect of the structure of CCE's proposed Schedule 5.2A is 
to alter the retum on equity if the actual capital structure of the project is other than the 
"base case" 70% debt. Nicor contends that contrary to CCE's proposal, the only values 
that properly are to be fixed by the Commission in this proceeding are: (i) the approved 
capital costs of the project; (ii) a thirty year term for the debt financing; (iii) the number 
of billing determinants; and (iv) the approved rate of return on equity. Nicor states that 
the actual interest rate, the actual percentage of debt and all other values that are 
calculated based on any of those inputs can only properly be fixed after CCE's debt 
financing has been finalized. Nicor recommends that on rehearing, the Commission 
should continue to reject CCE's proposal to fix the debt percentage rate at 70% and 
maintain the correct conclusion that the Commission cannot fix the percentage of debt 
at this time given that the information required to do so is unknown at this time. (Nicor 
Reply Comments at 9-10) 

c. Ameren's Position 

Ameren believes the January 10, 2012 Order did not address changes 
necessary to effectuate the Commission's determination that limits the utilities' 
combined responsibility for the capital and O&M cost of CCE's SNG facility, at 84%. 
Ameren believes the January 10, 2012 Order correctly concluded the utilities should be 
responsible for 84% of the cost associated with the SNG facility. Ameren asserts that 
clarification is needed in the formula to ensure that the proper amount of costs are 
being allocated. (Ameren Comments at 1) 

Ameren claims that the Commission correctly found the IPA and CCE were 
incorrect in determining the "projected annual output" of the CCE facility to be 
47,799,714 MMBtu. Ameren believes the correct "projected annual outpuf' should be 
44,787,326 MMBtu. Ameren says the Commission specifically found that for purposes 
of calculating the Capital Recovery Factor and OOM Recovery Factor, the 44,787,326 
MMBtu/year value is to be used. According to Ameren, it must follow that if the correct 
"projected annual output" of the CCE facility is 44,787,326 MMBtu, then the definition of 
"Annual Output" contained in the draft Sourcing Agreement is wrong, as well as the 
definitions of "Annual Contract Quantity" and "Monthly Annualized Average." Ameren 
says each of them reflects a "projected annual outpuf amount of 47,799,714 MMBtu, 
not 44,787,326 MMBtu. Ameren urges the Commission to affirm the use of the 
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44,787,326 MMBtu value throughout the Sourcing Agreement. (Ameren Comments at 
2) 

Ameren contends that the maximum annual gas quantity Nicor and Ameren each 
could be required to purchase is 44,787,326 MMBtu x 42%, which equals 18,810,677 
MMBtu. Ameren says the maximum amount any utility can purchase is 42%. Ameren 
claims the IPA agrees 42% should be used as the cost allocation factor. Ameren also 
states that the "Annual Contract Quantity" under the Sourcing Agreement which is the 
sum of the gas quantity Nicor and Ameren are required to purchase would be 
18,810,677 MMBtu x 2, or 37,621,354 MMBtu and not the 40,151,759 MMBtu set forth 
in the Sourcing Agreement. Finally, Ameren claims the "Monthly Annualized Average" 
under the Sourcing Agreement should be one-twelfth of the Annual Contract quantity. 
Ameren says that value is 3,135,113 MMBtu - not the 3,345,980 MMBtu set forth in the 
Sourcing Agreement. (Ameren Comments at 2-3) 

In order to better effectuate the Ameren proposal, Ameren says the Commission 
must make two other changes to Section 5.2 of the Sourcing Agreement to correct for 
the billing determinant error. According to Ameren, the Commission should delete the 
following sentences from Section 5.2: "For purposes of determining the Capital 
Component, the annual Contract Quantity will be 43.5 Bcf," and "For purposes of 
determining the O&M Component, the Annual Contract Quantity will be 43.5 Bcf." 
Ameren says these two sentences appear in Section 5.2 of the Sourcing Agreement as 
the third sentence in the paragraph describing the Capital Component and the second 
sentence in the paragraph describing the O&M Component respectively. (Ameren 
Comments at 3) 

Ameren states that CCE supports it position on this issue by largely relying on 
Section 9-220(h-4) as limiting the Commission's statutory authority. Ameren asserts 
that the enabling legislation cannot be reviewed in a vacuum. Section 9-220(h-4) 
reads, in part, that the Commission is to approve a Sourcing Agreement containing the 
capital costs and O&M costs established pursuant to the subsection (h-3). Ameren 
says Section 9-220(h-3)(1) obligates the Commission to approve a capital recovery 
charge, and Section 9-220(h-3)(2) requires that the Commission approve the O&M 
costs associated with the Sourcing Agreement. In order to determine the capital 
component and the O&M Component, Ameren believes the Commission must decide 
on the number of billing determinants to be used in the computation. (Ameren Reply 
Comments at 5-6) 

Ameren indicates that Sections 9-220(h-3)(1) and (2) require that the 
Commission begin with inputs provided by the COB and CCE. Ameren says Section 9-
220(h-3)(1) provides for inclusion in the Sourcing Agreement of a capital recovery 
charge approved by the Commission. Ameren adds that Section 9-220(h-3)(2) provides 
for the inclusion of the Sourcing Agreement of a charge for O&M approved by the 
Commission. It is Ameren's position that nothing in Section 9-220(h-3) compels the 
Commission to accept any inputs from the IPA in setting the capital component or the 
O&M Component of the Base Contract Price. Ameren also asserts that Section 5.2 of 

20 



11-0710 
Order on Rehearing 

the Sourcing Agreement provides for these two charges as the Capital Component and 
the O&M Component, respectively, of the Base Contract Price. Ameren claims that in 
the Sourcing Agreement, the Commission is assigned the responsibility to determine 
the actual dollar amount of each of these component charges on a per unit basis. 
Ameren says that to derive the per MMBtu charges, the approved total capital costs and 
the approved total annual O&M costs for the CCE project dividend by an appropriate 
number of volumetric units. Ameren believes the Commission properly concluded in 
the January 10, 2012 Order that it could and should change the number of billing 
determinants used to calculate the Capital Component and the O&M Component. 
(Ameren Reply Comments at 6-7) 

Ameren observes that CCE asserts the Commission's decision to change the 
projected annual output which allegedly reduced the annual output by 6%, would have 
the affect of raising the SNG contract price by 6%. CCE continues by arguing this 
would have the effect of reducing consumer savings and impairing CCE's obligation to 
save consumers $100 million over the contract term. CCE also asserts that this alleged 
effect on consumer savings would affect its ability to secure financing. Ameren 
believes CCE's assertions are wrong. (Ameren Reply Comments at 7) 

According to Ameren, the $100 million in consumer savings is to be calculated at 
the conclusion of the term of the Sourcing Agreement by comparing the delivered SNG 
price to the Chicago City Gate price on a weighted daily basis for each day over the 
entire term of the Sourcing Agreement, in conjunction with subsection Section 9-
220{h-2). Ameren says there is nothing about CCE's assertions that pretend to 
compare the delivered SNG price to the Chicago City Gate price over the term of the 
Sourcing Agreement. Ameren also asserts that CCE only examines parts of the 
equation. Ameren contends that if the output is reduced, so must the related costs, 
which will keep the price static, all things being equal. (Id.) 

In Ameren's view, that CCE's arguments would result in Ameren taking 42% of 
the SNG output, but pay costs of a greater amount associated with this amount of 
product, is about as absurd as a position can be. Ameren suggests that CCE cannot 
ignore the fundamental unfairness and illogic of expecting utilities to pay a cost for the 
SNG output greater than the cost associated with the SNG output received. Ameren 
questions how or why the utilities should be obligated to pay for more than 84% of the 
related costs, but receive 84% of the SNG output. Ameren believes there is nothing in 
the enabling legislation that would support CCE's position. Ameren states that in 
subsection (h-1) of Section 9-220, it reads that no utilities shall be required to purchase 
more than 42% of the projected annual output. Ameren claims the subsection says 
nothing about being responsible for more that the cost associated with the purchase of 
42% of the output. (Ameren Reply Comments at 8) 

Ameren asserts that CCE ducks completely the ·cost causation" argument of 
why should the utilities pay for more than 84% of the cost associated with the SNG 
facility when they are only receiving 84% of the product. Ameren claims that instead, 
CCE refers to the customer savings guarantee and revenue sharing mechanism. In 
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Ameren's view, neither of these factors have bearing on the ·cost causation" principal 
that is troubling to the utilities. (Ameren Reply Comments at 8) 

Ameren notes that CCE argues it would experience an insurmountable shortfall 
and tells the Commission to reduce or change the billing determinants, claiming an 
11.45% reduction in cost recovery. Ameren states that Peoples Gas Light and Coal 
Company ("Peoples Gas") and North Shore Gas Company ("North Shore") are gas 
utilities that had the option of taking SNG output from the CCE facility or electing to file 
biennial rate cases. Ameren says these utilities opted to file biennial rate cases. 
Ameren presumes that had they agreed to opt into the purchase of SNG output, these 
utilities would have picked up the differences in the cost associated with the capital and 
O&M charges based on the formula. Ameren says the totality of the SNG plant's output 
would have been recovered and the relevant costs would have been allocated on a unit 
price basis. Ameren contends that by taking CCE's arguments to its logical extreme, if 
Peoples Gas and North Shore had elected to participate in purchasing SNG output, the 
change in billing determinants as proposed by CCE would have resulted in an over 
recovery of capital and O&M costs. (Ameren Reply Comments at 9) 

Ameren asserts that rather than accept the logic of Nicor's argument that Nicor 
could potentially get stuck with 100% of the cost if it were the only participating utility, 
CCE says that is not a possibility. In Ameren's view, Nicor's argument proves the futility 
in the CCE argument. Ameren also argues that whether Nicor, Ameren, or the other 
gas utilities elected to participate in the purchase of the SNG output, there is no proof 
that a financial contract for differences would have been acceptable by all of the gas 
utilities in the first instance. (!g.) 

Ameren states that the January 10, 2012 Order adopted Staff's proposed 
modifications to Section 5.2 of the Sourcing Agreement to change the description of 
factor "Co" the Fuel Component of the Base Contract Price. According to Ameren, the 
intended purpose is to make sure each utility is not charged more than the actual fuel 
cost CCE incurs to produce the SNG. Ameren claims the language adopted in the 
January 10, 2012 Order sets the Fuel Component of the Base Contract Price above the 
correct value. Ameren asserts that the problem stems from Staff's formula. Ameren 
says the numerator of the quotient proposed by Staff is 84% of the actual fuel cost 
incurred by CCE on a monthly basis, while the denominator of the quotient is the total 
MMBtu of SNG that the utility accepts for delivery during that month. Ameren contends, 
however, that no utility will purchase anywhere near 84% of the CCE plant output in a 
given month, but instead purchase 42% of the CCE plant output in that month. 
According to Ameren, Staff's language sets the Fuel Component of the base Contract 
Price for the month at twice the correct amount. (Ameren Comments at 3-4) 

Ameren believes the Fuel Component formula should work by dividing (i) the 
total cost of fuel consumed by CCE at its facility in a given month by (ii) the total MMBtu 
of SNG produced by CCE from its facility in that month. Ameren says the denominator 
of the quotient would include the MMBtu of SNG sold to both of the utilities under the 
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Sourcing Agreements during the month as well as the remaining MMBtu of SNG 
produced at the facility during the month. (Ameren Comments at 4) 

D. The IPA's Position 

The IPA claims that its recommended changes to the SNG Sourcing Agreement 
are derived from two basic principles, one of which was a Commission error in its 
January 10, 2012 Order. The IPA states that it approved a Projected Annual Output for 
the CCE facility of 47,799,714 MMBtu based on the Black and Veatch study produced 
by CCE to the IPA pursuant to Public Act 96-0784. The IPA claims the Commission 
erroneously adopted Staffs recommendation that the Projected Annual Output for the 
plant be 44,787,326 MMBtu, presumably based on Staffs calculation of a daily 
production of "standard cubic fee per day" which Staff then converted to Btu's, and then 
multiplied by 365. The IPA argues that this modification to the Sourcing Agreement 
was not only not within the Commission's authority to make, but was a mistake that 
leads to continued confusion in the Commission's effort to get the remaining contract 
terms correct. The IPA says the second fundamental principle underlying the IPA's 
comments is that the IPA made explicitly clear that Nicor and Ameren were responsible 
under the Sourcing Agreements to purchase up to a combined 40,151,759 MMBtu 
between the two of them, or 84% of the Projected Annual Output, and therefore 
required to incur only 84% of the total costs associated with the Plant. The IPA says 
the Commission agreed with this basic principle in the Final Order, and the Commission 
should not waiver from this finding. (IPA Comments at 2-3, Reply Comments at 1-2) 

The IPA asserts that there are sections within the Sourcing Agreement that do 
demonstrate the proper allocation to the utilities and accurately reflect the intention of 
the IPA to require Ameren and Nicor to purchase up to 84% of the Projected Annual 
Output (or 40,151,759 MMBtu), and to bear only the cost of 84% of the Plant capital 
and operating costs. The IPA claims these examples demonstrate that scrivener's 
errors had occurred under Section 5.2 and Schedules 5.2A and 5.2B, and the IPA 
believes the Commission should modify the Sourcing Agreement to correct those 
scrivener's errors, consistent with its authority under Public Act 97-0630, to retain the 
principle that Ameren and Nicor bear only 84% of the costs. (IPA Comments at 3-4, 
Reply Comments at 2-3) 

The IPA reports that the Commission found that the IPA was incorrect in 
determining the projected annual output of the CCE facility to be 47,799,714 MMBtu. 
IPA indicates that the January 10, 2012 Order set projected annual output of the CCE 
facility at 44,787,326 MMBtu. The IPA notes that CCE's prior comments take issue 
with the Commission modifying Projected Annual Output. While both Ameren and 
Nicor do not disagree with the Commission's lowered volume determination under 
projected annual output, the IPA says they believe the "Annual Output" definition in the 
Sourcing Agreement as well as the definitions of "Annual Contract Quantity" and 
Monthly Annualized Average" needed to be modified to reflect that they should only be 
responsible for bearing 84% of the costs (Capital Component and O&M Component). 
(IPA Comments at 4) 
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The IPA agrees with CCE that the Projected Annual Output should be modified 
to reflect what was originally in the Sourcing Agreement - 47,799,714 MMBtu per year. 
The IPA asserts that the Commission does not have the authority to modify the 
projected annual output determined by the IPA, unless such modification is to correct a 
scrivener's error or typographical error, which was not the case here. Additionally, the 
IPA says its determination of a projected annual output was based on the Black and 
Veatch study produced to the IPA by CCE, which reflected a Projected Annual Output 
of 47,799,714 MMBtu. (IPA Comments at 5) 

However, should the Commission reject this change advocated by CCE, and 
retain the Projected Annual Output recommended by Staff and adopted in the January 
10, 2012 Order (44,787,3256), then the IPA recommends that the Commission modify 
the Contract Quantity and other billing determinants to reflect that Nicor and Ameren 
should be obligated to bear no more the a combined 84% of the costs associated with 
the SNG. The IPA states that if the Commission retains the Projected Annual Output in 
the Final Order, then the Commission should make clear that Annual Contract Quantity 
be modified to equal 37,621,354 MMBtu, and the Capital Component and O&M 
Component, are also recalculated such that Ameren and Nicor would bear only 42% 
each of the costs based on the 37,621,354 MMBtu total. (!Q.) 

According to the IPA, the issues regarding the Annual Contract Quantity and the 
billing determinants used in the Capital Component Schedule 5.2A and the O&M 
Components Schedule 5.2B are related, and the IPA believes the Commission should 
modify its January 10, 2012 Order to reflect the IPA's intent, and correct scrivener's 
errors. The IPA says Schedules 5.2A and 5.2B both contain footnotes explaining that 
the contract quantities for purposes of allocating costs are ·Calculated based on 
43,500,000,000 standard cubic feet (Uscf') multiplied by the SNG heating value of 967 
btu/scf." The IPA claims these footnotes and resulting calculations are scrivener's 
errors; remnant words that were originally contained in a draft of the Sourcing 
Agreement that were intended to be deleted and replaced with a contract quantity of 
40,151,759 (84% of the 47,799,714 Projected Annual Output.) The IPA says it intended 
to impose the obligation on the utilities to incur a total of 84% of the costs, in line with 
the obligation to purchase 84% of the SNG. The IPA states that it did not intend to 
impose an obligation on either utility to pay 88% of the costs, which is the result if the 
calculations used 43.5 Bcf. (IPA Comments at 5-6) 

The IPA says the Commission's January 10, 2012 Order rejected CCE's 
argument that the Sourcing Agreement could not be modified because the use of 43.5 
Bcf was intentional, and the Commission lacked authority to make substantive 
modifications to the Sourcing Agreement. The IPA opposes CCE's argument that the 
Commission cannot modify the billing determinants to reflect that Nicor and Ameren are 
required to purchase only up to 42% (84% between the two parties) of the produced 
SNG. The IPA maintains that the inclusion of the references to 43.5 Bcf were 
scrivener's errors, and the IPA believes the Commission has the authority to modify the 
Sourcing Agreement to correct scrivener's errors. (IPA Comments at 6) 
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The IPA says it determined that the Projected Annual Output of the Plant is 
47,799,714 MMBtu. Under the Sourcing Agreement approved by the IPA, the utilities 
are required to purchase a total of 84% of the Projected Annual Output, or a total of 
40,151,760 MMBtu between them. The IPA believes Schedules 5.2A and 5.2B should 
be modified to require the costs of the Capital Component and the Operations and 
Maintenance Component be allocated based on 40,151,760 MMBtu, not 43.5 Bcf. (!Q.) 

The IPA states that in the January 10, 2012 Order, the Commission determined 
that the fuel charge billing determinants language be modified, as proposed by Staff 
and agreed to by the IPA. The Commission went on to direct CCE to incorporate the 
change to the Sourcing Agreement and adopted Staff's proposed modifications, or 
formula taking into account the scrivener's error and the utilities 84% allocation of the 
plants fuel costs. 

The IPA notes that Ameren and Nicor believe that Staff's formula had a 
mathematical error that created unintended consequences leading to the utilities paying 
for more than 100% of CCE's actual cost of fuel, a result the Commission did not 
intend. Ameren and Nicor assert they should pay for their respective percentage share 
of the fuel cost based on their relative allocated share of SNG for a given month. The 
IPA says Ameren recommends that the fuel component formula should work by dividing 
the total cost of fuel consumed by CCE at its facility in a given month by the total 
MMBtu of SNG produced by CCE from that facility in the same month. Under that 
approach the denominator would include the MMBtu of SNG sold to both of the utilities 
under the Sourcing Agreement during the month as well as the remaining MMBtu's of 
the SNG produced at the facility during the month. The IPA states that in essence, 
Ameren and Nicor assert that if a utility purchases 42% of the SNG produced in a 
month, it should only pay 42% of the fuel cost to produce SNG that month. (IPA 
Comments at 8) 

The IPA agrees with both Ameren and Nicor, that the fuel component, or fuel 
cost allocation that they both recommend should be adopted to correct a scriveners 
error and to maintain that the utilities pay the proper 84% share of the fuel costs based 
on their respective allocation of SNG. (Id.) 

The IPA states that in the January 10, 2012 Order, the Commission determined 
that Staff was correct regarding the Monthly Base Overage Amount, a term that sets the 
benchmark related to draw downs from the CPRA. The Commission stated that Staff 
has identified a problem with the definition of "Monthly Base Overage Amount" in the 
final draft Sourcing Agreement. The IPA agrees with CCE that the Commission 
incorrectly revised the "Monthly Base Overage Amount" and that the Commission does 
not have the authority to modify the projected annual output determined by the IPA, 
unless such modification is to correct a scrivener's error, or typographical error, which 
the IPA says was not the case here. The IPA believes the Commission in its Order 
should approve the "Monthly Base Overage" Amount term contained in the final draft 
Sourcing Agreement. (IPA Comments at 8-9) 
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The IPA notes that in the January 10, 2012 Order, the Commission determined 
that CCE must make a compliance filing to the Commission after its issuance of debt 
associated with the facility showing the actual cost of debt, the actual capital structure 
associated with financing the facility and an updated showing the final actual capital 
recovery. The IPA says it generally agrees with CCE that the Commission cannot 
impose these additional reporting obligations regarding the capital structure on CCE 
since such modification does not correct a scrivener's error, or typographical error. 
(IPA Comments at 10) 

E. Staffs Position 

Staff notes that Ameren argues that the Commission's modification of Section 
5.2 related to Fuel Component C results in a "mathematical error" and "inadvertently 
doubles CCE's recovery of fuel costs.' Staff indicates that Nicor makes virtually the 
same argument as Ameren. (Staff Comments at 1-2) 

Staff now recommends that the Commission accept the proposed changes to the 
description of Component "C' to Section 5.2 and to Schedule 5.2C that were presented 
in CCE's December 14, 2011 filing (or the versions of Section 5.2(C) and Schedule 
5 .. 2C that appear in Attachment C to CCE's Application for Rehearing). (Staff 
Comments at 3) 

Staff concurs with Nicor's arguments that, in the event the "projected annual 
output" should be determined to be something other than 47,799,714 MMBtu, other 
variables will have to have adjusted consistent with that adjustment. (Staff Comments 
at 5) 

In its Reply Comments, Staff asserts that it is well-settled that the interpretation 
or construction of statutes is a question of law, to be decided by the court or tribunal. 
Staff says the primary rule of statutory construction is to give effect to the legislature's 
intent in enacting the statute and that legislative intent should be sought primarily from 
the language of the statute, since the language of the statute is the best evidence of 
legislative intent, Bruso at 451, and provides the best means of deciphering it. Staff 
contends that statutes must be construed as a whole, and the court or tribunal must 
consider each part or section in connection with the remainder of the statute. If the 
legislature's intent can be determined from the plain language of the statute, Staff says 
that intent must be given effect, without further resort to other aids to statutory 
construction. According to Staff, the threshold task for a court or tribunal in construing 
a statute is to examine the terms of the statute. (Staff Reply Comments at 6-7) 

With respect to legislative resolutions, Staff avers that resolutions are less formal 
than bills and therefore are a less authoritative expression of legislative action. Staff 
says while it is true in a general way that public statements made by those who are in a 
position to clarify legislative meaning carry weight, and are helpful to the court, the rule 
appears to be that such statements, to constitute aids to construction, should be made 
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prior to the legislative enactment, so that legislators or voters might be influenced by 
them. (Staff Reply Comments at 7) 

Staff believes that pronouncements of the General Assembly or its individual 
members are considerably more influential as prospective, rather than retrospective, 
aids to statutory construction. Staff does not suggest that the Commission should not 
consider the Resolutions S.R. 585 and H.R. 755 with thoughtful regard; rather, Staff 
believes that their value as aids to construing the statutes at issue here is not great as a 
purely legal matter. (Staff Reply Comments at 7-8) 

Staff suggests that the most vigorously contested issue on rehearing is the 
question of whether Nicor and Ameren are collectively responsible for 95.45% of total 
capital costs, operations and maintenance costs, and other costs, as CCE contends, or 
84%, as Nicor, Ameren and the IPA contend, and as the Commission found in its 
January 10, 2012 Order. Staff states that assuming that the Commission elects to 
defer to the IPA in the interests of comity with sister agencies, the result is, somewhat 
surprisingly, identical to the result it reached in its January 10, 2012 Order. Staff 
suggests that the IPA - the author of the draft Sourcing Agreement - is of the opinion 
that the Sourcing Agreement requires Nicor and Ameren to be responsible for 84% of 
the total capital costs, operations and maintenance costs, and other costs. (Staff Reply 
Comments at 8-9) 

Staff notes that the entity that prepared and tendered the draft Sourcing 
Agreement, the IPA, has stated that the Commission correctly allocated 84%, rather 
than 100%, of the capital, O&M and other costs to Ameren and Nicor. Staff says the 
IPA states that anything in the draft Sourcing Agreement that would result in Ameren 
and Nicor bearing 95.45% of such costs is a scrivener's error. According to Staff, 
regardless of the view one takes regarding the Commission's authority in this 
proceeding, and regardless of the view taken of how the Commission ought to exercise 
the authority it does have, it appears that Nicor and Ameren are responsible for 84% of 
capital, O&M and other costs. Staff states that if the Commission authority in this 
regard is limited to correcting scrivener's errors in the draft Sourcing Agreement, which 
it shall do under the statute, in Staffs view, the Commission is required to correct this 
scrivener's error, consistent with the intent of the scrivener, the IPA. Staff adds that if 
the Commission has the authority to insert a term in the draft Sourcing Agreement to 
the effect that Nicor and Ameren are responsible for 84%, rather than 95.45%, of the 
capital, O&M and other costs, it has already done so. (Staff Reply Comments at 9-10) 

In its Reply Comments, Staff also recommends that the Commission generally 
give consideration and weight to the Comments on Rehearing of the IPA. Staff states 
that while the IPA does not concur in the Commission's January 10, 2012 Order in all 
particulars, and certainly takes the view that the Commission has less authority with 
respect to amending the draft Sourcing Agreement than the Commission exercised in 
its Order, the IPA's conclusions are, in Staffs view, consistent with the Commission's in 
many important respects. Staff states that the IPA is the agency responsible for 
ultimate preparation and submission of the draft Sourcing Agreement, and is privy to 
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fuller details regarding the formation of the agreement, inasmuch as it has been 
intimately involved in the mediation associated with it. (Staff Reply Comments at 12) 

In its Brief on Exceptions, Staff clarified its position with respect to the projected 
output of the CCE facility. Staff noted that the IPA made it clear during rehearing that 
47,799,714 was, and is, the value that the IPA intended to adopt. Staff elects to defer 
to the IPA in this matter, in light of the IPA's role as scrivener. 

However, in doing so, Staff notes that it pointed out what appears to have clearly 
been scrivener's errors in the IPA memorandum that supported the IPA's original 
submission of a sourcing agreement. Staff also recounted its own review of the Black 
and Veach facility cost report, which Staff portrays as projecting a much lower output 
level than the 47,799,714 MMBtu included in the IPA's sourcing agreement. Based on 
these considerations, Staff originally was compelled to conclude that this 47,799,714 
MMBtu also was likely a scrivener's error. 

F. Commission Conclusions 

As an initial matter, the Commission acknowledges both the complex and novel 
nature of this case. The burden of dealing with this difficult situation is borne by the 
parties as well as the Commission. To the extent appropriate, the Commission 
expresses gratitude to those parties who have made a legitimate effort to assist the 
Commission in understanding and properly disposing of this proceeding. 

Since the January 10, 2012 Order was entered the Illinois Senate and House 
passed S.R. 585 and H.R.755, respectively. The Commission has reviewed those 
resolutions and, along with the information provided by the parties, given them 
appropriate consideration. It is the Commission's responsibility in the first instance to 
interpret the Act. Any party that disagrees with the Commission's interpretation of the 
Act has the ability to have the Commission's interpretation reviewed by the appropriate 
Court in Illinois. 

The Commission is charged with approving a capital recovery charge and an 
O&M charge, both of which are stated on a unit basis. To establish unit based capital 
recovery and O&M charges, it is necessary for the Commission to establish the 
appropriate billing determinants. The language in Sections 9-220(h-3) and (h-4) make it 
clear to the Commission that it has the authority and responsibility to establish 
appropriate billing determinants in order to approve a capital recovery charge and an 
O&M charge stated on a unit basis. The Commission rejects the suggestion it lacks 
such authority. The Commission affirms the decision regarding billing determinants 
contained in the January 10, 2012 Order. 

With regard to the annual output of the CCE facility, CCE and the IPA believe it 
should be 47,799,714 MMBtu. Ameren believes the annual output of the CCE facility 
should be 44,787,326 MMBtu. It seems the primary basis for the position of Ameren is 
the Commission's January 10, 2012 Order. On rehearing, Ameren provides, 
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essentially, no rationale for its position that the annual output should be 44,787,714 
MMBtu. Nicor emphasizes that the Commission must make clear there is only one 
"projected annual output" - whether it is 47,799,714 MMBtu as determined by the IPA, 
or 44,787,326 MMBtu as in the January 10, 2012 Order - that is applied consistently 
throughout the Sourcing Agreement. While Staff's position on billing determinants was 
adopted in the January 10, 2012 Order, Staff's position on rehearing is that the IPA has 
made clear 47,799,714 MMBtu was not another scrivener's error, and Staff has chosen 
to defer to the IPA in this matter. 

In any event, while the Commission has authority under the Act to establish the 
annual output of the CCE facility, given Staff's decision during rehearing to defer to the 
IPA in this matter, the Commission finds that it lacks adequate support to maintain the 
value of 44,787,326 MMBtu that was adopted in the Commission's January 12, 2012 
Order. Thus, the Commission finds that the projected annual output of the CCE facility 
should be 47,799,714 MMBtu, as proposed by IPA. 

As the IPA correctly points out, the Annual Contract Quantity and the billing 
determinants used in the Capital Component Schedule 5.2A and the O&M Components 
Schedule 5.2B are related. This is why, in part, Nicor and Ameren have urged the 
Commission to modify the Annual Contract Quantity in the Sourcing Agreement. For its 
part, as with billing determinants, CCE maintains that the Commission lacks authority to 
modify the Annual Contract Quantity, a position with which the IPA agrees to some 
extent. The IPA, however, asserts that there were scrivener's errors in the Sourcing 
Agreement, which it says the Commission has authority to correct. CCE disputes the 
alleged scrivener's errors. CCE wishes for the Commission to accept its view of what 
the IPA intended rather than IPA's view. 

An additional related issue is whether Nicor and Ameren should jointly be 
responsible for 84% of the cost associated with the CCE facility or a higher percentage. 
Nicor, Ameren, the IPA, and Staff support the former proposition, while CCE and EDI 
support the latter. The IPA indicates that it intended for the Sourcing Agreement to 
reflect recovery of 84% of the costs and that the above-discussed scrivener's errors led 
to a higher percentage recovery in the Sourcing Agreement. CCE insists the 
Commission is not authorized to modify the terms of the Sourcing Agreement to reduce 
the percentage cost recovery and argues that the IPA did not intend for the Sourcing 
Agreement to reflect recovery of 84% of the costs from Nicor and Ameren. Nicor and 
Ameren argue that based upon the principle of cost causation, and because together 
they will take no more than 84% of the output of the CCE facility, they should not be 
required to pay for more than 84% of the costs associated with the facility. 

The Commission believes that of all the parties to this proceeding, the IPA is in 
the best position to provide the Commission advice on scrivener's errors. The IPA, as 
the mediator between CCE and the utilities has no vested interest in the term and 
conditions of the Sourcing Agreement. Additionally, the Commission strongly believes 
the IPA is in the best position to advise the Commission what it intended to include in 
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the Sourcing Agreement, particularly with regard to issues where there were, or are, 
disagreements. 

The Commission finds that consistent with the principle of cost causation, Nicor 
and Ameren should jointly be responsible for no more that 84% of the costs associated 
with CCE's facility. To be clear, the Commission also concludes that individually, Nicor 
and Ameren's cost responsibility should not exceed 42% of the capital or operating 
costs associated with CCE's facility. The Commission also concludes that this is what 
the IPA intended for the Sourcing Agreement to accomplish and that Schedules 5.2A 
and 5.2B contained scrivener's errors. The Commission rejects CCE and EDI's 
arguments to the contrary. 

To eliminate inconsistencies that are currently in the Sourcing Agreement as a 
result of scrivener's errors, the Commission directs CCE to modify the Sourcing 
Agreement by deleting from the description of Component "A" in Section 5.2, the 
sentence "For purposes of determining the Capital Component, the Annual Contract 
Quantity will be 43.5 Bet." Additionally, the Commission directs CCE to delete from the 
description of Component "B" in Section 5.2, the sentence "For purposes of determining 
the O&M Component, the Annual Contract Quantity will be 43.5 Bet." The Commission 
also directs CCE to replace, in Schedule 5.2A (line G) and in Schedule 5.2B (line B), 
the "Maximum Annual Contract Quantity" of 42,064,500 MMBtu with the "Projected 
Annual Output" of 47,799,714 MMbtu, consistent with the Appendix attached hereto. 
Finally, the Commission directs CCE to delete current footnote 2) from Schedule 5.2A 
and current footnote 1) from Schedule 5.2B and otherwise to revise Schedule 5.2A and 
Schedule 5.2B consistent with the Appendix attached hereto. 

Nicor, Ameren, Staff, and the IPA agree that the January 10, 2012 Order 
adopted StaWs proposed factor "C," the Fuel Component of the Base Contract Price, 
which contained an error. They claim the adopted factor "C" could result in a utility 
paying a different percentage of fuel cost associated with CCE's facility than the 
percentage of the output of the facility it actually purchases. It appears that on 
rehearing, no party disputes or objects to this proposed change. In any event, the 
Commission concludes that Nicor's proposed revisions to the Sourcing Agreement 
relating to factor "C" are appropriate and should be adopted. 

CCE and the IPA believe the Commission lacks authority to require CCE to 
make a compliance filing to the Commission after its issuance of debt associated with 
the facility showing the actual cost of debt, the actual capital structure associated with 
financing the facility and an updated filing showing the final actual capital recovery 
factor. Nicor argues, essentially, that the January 10, 2012 Order was correct for the 
reasons stated therein. With regard to this issue, the Commission finds that nothing 
substantively different has been presented on rehearing. As a result, the Commission 
conclusions and requirements relating to CCE's actual cost of debt and capital 
structure, as contained in the January 10, 2012 Order, are hereby affirmed. 
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CCE and the IPA assert that the Commission lacks authority to modify the 
"Monthly Base Overage Amount," as it did in the January 10, 2012 Order. The January 
10, 2012 Order adopted a revised Monthly Base Overage Amount based on Staffs 
position that the amount included in the IPA's sourcing agreement was likely an error, 
such as a scrivener's error. However, Staff now notes that the IPA made it 
unambiguously clear during rehearing that the IPA's proposed Monthly Base Overage 
Amount was the intended result of the IPA's analysis and was not a scrivener's error. 
Furthermore, Staff indicated that it has chosen to defer to the IPA in this matter. While 
the Commission does not concede that it lacks the authority to modify this provision, 
given the record on rehearing, the Commission reverses the decision on this issue 
contained in the January 10, 2012 Order. Because no party supported such a 
modification on rehearing, the Commission will not require the modification to the 
"Monthly Base Overage Amount," as discussed on pages 25 and 32 of the January 10, 
2012 Order, because such a requirement would be inconsistent with the record on 
rehearing. The values that should be included in the Sourcing Agreement in the 
definition of "Monthly Base Overage Amount" are $174,000,000 rather than 
$115,000,000 and $14,500,000 rather than $9,583,333. 

The Commission finds that, except as specifically modified by this Order on 
Rehearing, the January 10, 2012 Order with respect to the Capital Recovery Factor and 
the O&M Recovery Charge is hereby affirmed. For purposes of calculating the Capital 
Recovery Factor as well as the O&M Recovery Charge, the Commission also directs 
CCE to incorporate modifications to the Sourcing Agreement consistent with the 
Appendix to this Order on Rehearing. 

IV. THIRD PARTY GUARANTEE 

A CCE's Position 

CCE objects to the requirement in the January 10, 2012 Order that CCE be 
required to find a guarantor for the $100 million in guaranteed customer savings. CCE 
believes the mandate for this additional requirement must fail for two reasons: (1) the 
Commission lacks the statutory authority to add such a term to the IPA-approved final 
draft Sourcing Agreement; and (2) the term is unreasonable and contrary to the 
structure that already has been endorsed by the Commission. As a result, CCE 
requests that the Commission enter an Order on Rehearing that CCE need not obtain a 
third-party guarantor. (CCE Comments at 30) 

According to CCE, the Act requires that the SNG brownfield facility guarantee 
the $100 million savings requirement, but does not specify the means by which that 
guarantee is to be enforced, and does not require that CCE find a guarantor. CCE 
contends that neither that statutory provision nor any other delegates any authority to 
the Commission on this issue. CCE asserts that the mechanism for enforcing the 
Savings Guarantee was the subject of negotiations and mediation during the IPA 
process of developing the final draft Sourcing Agreement, taking into account the 
scenario considered by Staff and many others. CCE says the IPA's decision on this 
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issue is codified in Sections 2.6, 2.7, and 2.8 of the IPA-approved final draft Sourcing 
Agreement. CCE contends the agreed-to language in the IPA-approved final draft 
Sourcing Agreement is a sophisticated compromise between the utilities, CCE, and the 
IPA designed to balance the protections afforded to the ratepayers with that of the other 
project stakeholders. CCE claims any additional terms added outside of the context of 
that IPA process will topple this balance and undo the compromise. (k!.) 

In CCE's view, the Act does not authorize the Commission to impose additional 
obligations. CCE also cites the Senate and the House Resolutions in support of its 
view. (CCE Comments at 31) 

CCE suggests there was some concem that the policies established by the 
General Assembly did not adequately protect consumers. According to CCE, the 
Commission was not empowered to re-evaluate the General Assembly's decision or 
impose additional conditions upon CCE. CCE believes it is not appropriate for the 
Commission to substitute its policy judgments for those of the General Assembly. CCE 
says Staff admitted this point and indicates it is not clear to Staff that the matter 
discussed above is clearly within the Commission's authority to impose under Section 
9-220(h-4) as amended. (Id.) 

CCE says the Commission should be confident that sufficient protections already 
exist under the terms of the Act and the IPA-approved final draft Sourcing Agreement. 
CCE states that the Act sets forth a comprehensive list of require·ments and obligations 
to be imposed upon CCE. Although the Act requires that the SNG brownfield facility 
guarantee $100 million in savings to consumers, CCE says the Act does not require 
that CCE find a third-party guarantor for that guarantee, instead imposing the obligation 
upon CCE itself. CCE also asserts that the General Assembly was focused upon 
including provisions to support the savings guarantee. CCE states that the Act requires 
that CCE create a CPRA in part to back this guarantee, and that the developer deposit 
$150 million of developer-at-risk funds in that account, as well as 50% of all ancillary 
revenues over the 30-year term of the Sourcing Agreement (valued at $1.5 billion). 
According to CCE, following the Governor's veto of S8 3388 (96th General Assembly), 
the legislation was revised to increase the developer's initial deposit into that account 
from $100 million to $150 million. Again, citing the Resolutions, CCE says the General 
Assembly was keenly aware of the mechanics of the obligation that it imposed, and 
exercised its legislative judgment in establishing the statutory framework that is in place. 
(CCE Comments at 31-32) 

In order to get around its acknowledgment that the Commission lacks authority to 
modify the IPA-approved final draft Sourcing Agreement, CCE says Staff made what 
appeared to be an equitable argument that it is of sufficient importance that Staff is 
compelled to bring it to the Commission's attention regardless of the Commission's 
ultimate determination in that regard. According to CCE, neither Staff nor any other 
party cited any authority the Commission has to impose "equitable" relief to adjust the 
IPA-approved final draft Sourcing Agreement. CCE asserts that Illinois law provides 
that an agency (unlike a court of equity) is a creature of statute and may not unilaterally 
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extend its authority beyond that conferred by statute. CCE says the Commission 
should not and cannot come in after the fact and alter the final draft Sourcing 
Agreement based on the "equitable" suggestions of Staff. (CCE Comments at 32-33) 

CCE also relies on information attached to its Brief on Exceptions in the original 
portion of this proceeding in support of its position. (CCE Comments at 33-36) 

B. The IPA's Position 

In the January 10, 2012 Order, the Commission adopted Staffs position that a 
third party guarantor was necessary to provide certain customer protections. The IPA 
agrees with CCE that the Commission cannot impose the additional obligations on CCE 
that it find a guarantor to ensure that consumers benefit from the statutory obligation to 
save $100 million in costs over the term of the Agreement. (IPA Comments at 9) 

C. Arneren's Position 

In its Reply Comments, Ameren refers to the arguments put forth by Staff in its 
Reply to Brief on Exceptions filed with the Commission. Ameren believes Section 9-
220(h-1 )(4) supports the propriety of the third-party guarantee requirement. Ameren 
contends that if the words of the statute are to have any meaning and they should, 
there needs to be some mechanism by which the guarantees that are required in the 
statute are, indeed, provided for in the Sourcing Agreement. (Ameren Reply 
Comments at 11) 

D. Staffs Position 

In its Reply Comments, Staff says that the issue of the third-party guarantor for 
statutorily-mandated savings is a difficult one. Staff says it is not convinced that either 
the. Commission or Staff was in any way wrong in identifying, as a significant problem 
associated with the statute, the questionable likelihood that savings would be realized. 
On the other hand, Staff noted in its Initial Comments that it is not clear to Staff that the 
third-party guaranty issue is clearly within the Commission's authority to impose under 
Section 9-220(h-4) as amended. Nonetheless, Staff thought it was of sufficient 
importance and was compelled to bring it to the Commission's attention, regardless of 
the Commission's ultimate determination in that regard. Staff now suggests this issue 
may be one best left to the General Assembly. (Staff Reply Comments at 12) 

E. Commission Conclusions 

Upon rehearing, the Commission will not require CCE to obtain a third party 
guarantee. The Commission does not concede that it does not possess the statutory 
authority to do so, but will accept CCE's argument that adequate guarantees to protect 
utility customers already exist within the Sourcing Agreement. 

33 



v. CARBON SEQUESTRATION 

A The AG's Position 

11-0710 
Order on Rehearing 

According to the AG, the Sourcing Agreement does not comply with Section 9-
220(h-5)(A) of the Act. The AG claims the contract is missing certain provisions that the 
Act explicitly requires to be included in SNG Sourcing Agreements; specifically, the 
obligation of CCE to conduct monitoring and provide reports and documentation to the 
Commission regarding carbon capture and sequestration. The AG believes the 
Sourcing Agreement needs to be revised to include these provisions and to comply with 
the Act. (AG Comments at 1-2) 

The AG reports that Subsection (h-5)(A) of the Act, which states that "all 
sourcing agreements . . . shall require the owner of any facility supplying SNG under 
the ... sourcing agreement to provide certified documentation to the Commission each 
year, starting in the facility's first year of commercial operation," does the following: 1) 
"accurately report[s] the quantity of carbon dioxide emissions from the facility that have 
been captured and sequestered" and 2) "report[s] any quantities of carbon dioxide 
released from the site or sites at which carbon dioxide emissions were sequestered in 
prior years, based on continuous monitoring of those sites." (AG Comments at 2, 
emphasis added) 

The AG argues that the documentation referred to above is an essential part of 
the carbon capture and sequestration requirements of the Act. Without the monitoring 
and reporting data, the AG claims it would likely be impossible to determine whether 
CCE is capturing the obligatory amount of carbon dioxide and whether that carbon 
dioxide is staying underground once it is sequestered. Furthermore, without this data, 
the AG says it will be unable to efficiently exercise its authority to enforce the carbon 
capture and sequestration requirements as intended in Section 9-220(h-5(C) of the Act. 
(AG Comments at 2) 

The AG says the Act explicitly requires that the obligation to provide certified 
documentation on carbon capture and sequestration be included in the SNG Sourcing 
Agreement itself. The AG contends that the proposed contract submitted by the IPA for 
the CCE facility does not do so. The AG asserts that the Sourcing Agreement needs to 
be amended to meet the requirements of subsection (h-5)(A). The AG suggests the 
legally-required certification should take the form of a sworn and notarized affidavit, and 
the Sourcing Agreement should specifically require that a sworn and notarized affidavit 
accompany any documentation required by subsection (h-5)(A) of the Act, verifying that 
the statements contained in the documents are true. The AG provides specific 
language it believes should be added to Section 6.1 of the Sourcing Agreement. (AG 
Comments at 3) 

The AG notes that CCE has previously stated its view that the Commission lacks 
authority to require the inclusion of the above language in the draft Sourcing Agreement 
and that the AG's request is premature because the Commission has a duty to approve 
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the clean coal SNG brownfield facility's Carbon Capture and Sequestration Plan, which 
will be attached as an appendix to the Sourcing Agreement. The AG says CCE has 
also stated that the Act requires an additional proceeding be opened to approve a 
Carbon Capture and Sequestration Plan and the AG will have the ability to advocate for 
inclusion of its preferred language in that proceeding. (AG Comments at 3) 

The AG indicates that it does not concede that a Sourcing Agreement complies 
with the Act if it fails to include, in the terms of the agreement itself, appropriate 
provisions relating to monitoring and reporting of carbon capture and sequestration. 
The AG states that if the Commission determines that it lacks the authority to bring the 
agreement into compliance, then the AG would urge it to memorialize in the Final Order 
the reasons advanced by CCE as to why the AG's proposed modification to the 
Sourcing Agreement is "premature" to ensure that these things do in fact happen at the 
appropriate time. The AG claims that acknowledging in the Final Order that a Carbon 
Capture and Sequestration Plan proceeding will occur would give the AG confidence 
that the monitoring and reporting issues critically necessary for proper enforcement can 
be properly addressed in the future. (AG Comments at 4) 

In the event that the Commission concludes that it does not have authority to 
require that the CCE language set forth in the AG's Comments be included in the 
Sourcing Agreement, the AG requests that the language be included in the final Order 
to assure that the AG will have the information necessary to fully enforce the carbon 
sequestration compliance requirements under Section 9-220(h-5)(A) of the Act). The 
AG again provides specific language it believes should be in the final Order. (AG 
Comments at 4-5) 

B. CCE's Position 

CCE believes the January 10, 2012 Order improperly endorsed a request of the 
AG that the final draft Sourcing Agreement be modified to include a reference to the 
clean coal SNG brownfield facility's duties under Section 9-220(h-5) of the Act. CCE 
states that while it acknowledges that it does have duties under Section 9-220(h-5), the 
Commission does not have the authority to modify the IPA-approved final draft 
Sourcing Agreement as requested by the AG. CCE contends that the Commission has 
no authority to add in new terms to the final draft Sourcing Agreement in the instant 
proceeding, no matter how useful or worthy the Commission deems the new terms, if 
the new terms do not fit within Section 9-220(h-4). CCE requests that the Commission 
adopt the altemative approach advanced by the AG, and simply acknowledge in the 
Order on Rehearing that the AG will have an opportunity to advance its preferred 
language in a future proceeding. (CCE Comments at 38-39) 

CCE says the AG recommended that the Commission add language into the 
IPA-approved final draft Sourcing Agreement that would refer to the clean coal SNG 
brownfield facility's duties under Section (h-5) of the Act. CCE believes that the AG's 
request is premature, because although the Commission lacks authority to add terms to 
the IPA-approved final draft Sourcing Agreement, the Commission has a future duty to 
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approve the clean coal SNG brownfield facility's Carbon Capture and Sequestration 
Plan, which CCE says will be attached as an appendix to the Sourcing Agreement. To 
the extent that the AG's concerns are not addressed by the statutory remedies in 
Section 9-220(h-5)(B), CCE contends the AG will have the ability to advocate for 
inclusion of its preferred language as part of the Carbon Capture and Sequestration 
Plan. CCE claims that Section 9-220(h-7X1) of the Act requires that an additional 
proceeding be opened to approve a Carbon Capture and Sequestration Plan. In CCE's 
view, as a practical reality, the clean coal SNG brownfield facility is forced to get 
approval of the Carbon Capture and Sequestration Plan before any operations-related 
greenhouse gases are generated for potential sequestration, or risk potential violations 
and fines under Section 9-220(h-5) and (h-7). CCE maintains that the AG can get the 
relief it requests in the Carbon Capture and Sequestration Plan proceeding, and can do 
so without an Order that is beyond the Commission's authority in this proceeding. 
(CCE Comments at 39-40) 

C. The IPA's Position 

The IPA notes that in the January 10, 2012 Order, the Commission adopted the 
recommendation by the AG to require CCE to include in the Sourcing Agreement the 
language provided by the AG for Section 6.1. The IPA also notes that CCE believes 
the Commission's January 10, 2012 Order erred in its inclusion of the AG's language. 
The IPA indicates that it finds CCE's solution to the matter is reasonable and believes 
the Commission should adopt the AG's alternative language described in their Brief on 
Exceptions. (lPA Comments at 10, Reply Comments at 3-4) 

The IPA observes that CCE implies that the issue of the CCE reporting 
requirement regarding Carbon Sequestration will be handled in due course, but 
includes the issue under the heading of "fatal threats to financeability." (IPA Comments 
at 11) 

D. Commission Conclusions 

The Commission notes that, regardless of whether the AG's requested provision 
is in the Sourcing Agreement, the clean coal SNG brownfield facility cannot avoid the 
obligations under 9-220(h-5) of the Act, which includes enforcement by the AG if any 
statutory requirements are not met. The Commission will need to open an additional 
proceeding to approve the CCE's Carbon Capture and Sequestration Plan that will then 
be attached as an appendix to the Sourcing Agreement. At that time, the AG will have 
the opportunity to advocate for the inclusion of the requested language. Thus, the 
Commission declines to adopt the AG's proposed modification to the final draft 
Sourcing Agreement at this time, recognizing that the opportunity for the Commission to 
consider the merits on the AG's arguments to include such requirements will occur in a 
future proceeding 
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CCE states that under the revisions to Section 9-220(h-4) of the Act pursuant to 
Public Act 97-0630, the Commission was directed to remove all early termination 
provisions except those specifically enumerated by the Act. CCE contends that to the 
extent there was any ambiguity regarding the Commission directive from the General 
Assembly, that ambiguity was eliminated in the Resolutions which state that the 
Commission was to remove two statutorily unauthorized early termination provisions 
from the final draft Sourcing Agreement. According to CCE, the Commission has a 
statutory obligation to remove both Section 1.2(h) and Section 14.20 of the final draft 
Sourcing Agreement. (CCE Comments at 40-41) 

CCE asserts that Section 1.2(h) of the IPA-approved final draft Sourcing 
Agreement allows for termination of the agreement based upon "administrative, judicial, 
or other governmental action" that changes the cost recovery or prudence protection for 
the utilities. CCE believes that since these "change-in-Iaw" events described in 1.2(h) 
do not match the excluded list of termination reasons, 1.2(h) must be removed. (CCE 
Comments at 41 ) 

CCE says Section 14.20 is a non-severability provision that effectively would 
grant parties an avenue to terminate the agreement if one or more of the contractual 
provisions were invalidated, including Section 2.11 which provides that utilities are 
allowed to fully recover their costs associated with the Sourcing Agreement. CCE 
indicates that the January 10,2012 Order arrives at the conclusion that Section 14.20 is 
not addressed by (h-4), but CCE believes that conclusion is contrary to the plain 
language of Section 14.20. 

CCE says Section 14.20 reads, in whole: 

All of the provisions of this Agreement constitute a material integral part of 
the Parties' agreements and this Agreement shall be construed in whole 
and not in part so that if individual provisions, agreements or covenants 
are determined to be invalid, void or unenforceable by any court having 
jurisdiction, then such determination shall invalidate, void, and make 
unenforceable this Agreement in its entirety. 

CCE expresses concern that if this provision is retained, then a court invalidating any 
provision of the Sourcing Agreement or declaring a single provision void or 
unenforceable apparently would enable the utilities to terminate the Sourcing 
Agreement. CCE argues that contrary to the plain meaning of Section 9-220(h-4) of the 
Act, the utilities would have the right to terminate for a reason other than the statutorily
enumerated reasons: a failure to meet milestones, uncured default, extended force 
majeure, or abandonment. (CCE Comments at 42-43) 
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CCE says the January 10, 2012 Order also suggests that it also considered 
Nicor's argument that Section 14.20 is reasonable. To the extent that the Order relied 
on that argument, CCE claims it is contrary to the judgment of the General Assembly. 
CCE believes Section 9-220(h-4) of the Act does not provide the Commission with the 
authority to evaluate the reasonableness of termination provisions. Instead, CCE 
claims Section (h-4) directs the Commission to remove all termination provisions except 
for those enumerated in Section (h-4). According to CCE, the reasonableness of 
Section 14.20 is immaterial and irrelevant to the Commission's inquiry. (CCE 
Comments at 43) 

According to CCE, Nicor is currently challenging several provisions of the IPA
approved final draft Sourcing Agreement in Circuit Court, pursuant to the Illinois 
Administrative Review Law. CCE says Section 14.20 arguably would allow one or both 
of the participating utilities to terminate the Sourcing Agreement if Nicor is successful in 
removing any of the sections of the final draft Sourcing Agreement through its ongoing 
litigation in the Circuit Court or in any subsequent litigation. CCE claims this risk will be 
unacceptable to lenders. CCE argues that there must be certainty of risk associated 
with the Sourcing Agreements that can be controlled and managed by CCE. CCE 
asserts that Section 9-220(h-4) recognizes this and directs the Commission to modify 
the IPA-approved final draft Sourcing Agreement to limit the termination triggers to 
circumstances that are under CCE's control. CCE states that at the time PA 97-0630 
passed the General Assembly on November 29, 2011, Nicor had already filed its 
Administrative Complaint in Circuit Court; CCE says the General Assembly could have 
added, but chose not to add, non-severability to the enumerated allowable reasons for 
early termination. CCE asserts that retention of Section 14.20 undercuts the certainty 
that is key to its ability to finance the project and is contrary to the plain meaning of the 
Act. To the extent that the Commission concludes that the Act is unclear, CCE 
suggests the Commission look to the Resolutions, which CCE says explicitly indicate 
that both early termination provisions should be removed. (CCE Comments at 43-44) 

CCE submits that keeping either Section 1.2(h) or Section 14.20 in the Sourcing 
Agreement would be plainly contrary to the Act and unreasonable. CCE believes that 
retaining either provision would allow for an avenue to terminate the contract that is not 
contemplated by the Act. CCE maintains those Sections must be removed under the 
clear terms of the Act. (CCE Comments at 45) 

B. The IPA's Position 

CCE proposes to delete section 14.20, addressing non-severability. Both Staff 
and Nicor objected to the deletion of this provision, arguing that it is a reasonable 
provision and that it is not subject to Public Act 97-0630. In the January 10, 2012 
Order, the Commission determined that it did not appear that CCE's proposal to delete 
this provision is related to the enactment of Public Act 97-0630. The Commission 
further stated it is unaware of any other basis for CCE's proposal to delete this provision 
from the IPA's final draft Sourcing Agreement. As a result, the Commission concluded 
that Section 14.20 should not be deleted and should remain in the Sourcing Agreement. 
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According to the IPA, CCE argues in rehearing that Section 9-220(h-4) of the Act 
required the Commission to strike any provision allowing early termination for reasons 
other than those specifically enumerated and that the Commission failed to remove the 
two termination provisions. (IPA Comments at 11-12) 

The IPA opposes CCE's attempts to strike Section 14.20 from the Sourcing 
Agreement. The IPA claims that CCE's recommendation conflicts with its own statutory 
interpretation of the Commissions limited authority. The IPA states that CCE previously 
argued P.A. 97-0630 requires the Commission to modify the contract "only as 
necessary to provide that the gas utility does not have the right to terminate the 
Sourcing Agreement due to any future events that may occur other than the clean coal 
SNG brownfield facility's failure to timely meet milestones, uncured default, extended 
force majeure, or abandonment." The IPA asserts that Section 14.20 does not permit a 
utility to terminate the Agreement in the occurrence of certain events. The IPA 
contends that rather, Section 14.20 deems that the contract is void or unenforceable as 
to both parties to the Agreement in the event that the individual covenants are 
determined to be invalid. The IPA contends that the purpose of Section 14.20 is to 
ensure that the integrated Agreement, containing complex terms that interrelate to one 
another, is not cannibalized through subsequent litigation. The IPA says PA 97-0630 
authorizes the Commission to modify the terms of the Agreement in limited 
circumstances, and does not permit the Commission to modify Section 14.20. (IPA 
Comments at 12) 

In its Reply Comments, the IPA states that it opposes CCE's suggestion to strike 
Section 14.20 from the Sourcing Agreement. The IPA now says it believes it would be 
consistent with P.A. 97-0630 for the Commission to modify Section 14.20 to provide 
that the agreement is an integrated agreement, and shall be void or unenforceable if an 
individual provision of the agreement is declared void, with the exception of Section 
2.11. (IPA Reply Comments at 5-6) 

The IPA provides proposed language that it claims would preserve Section 
14.20, while allowing for a modification to the Agreement that is consistent with Public 
Act 97-0630. (IPA Reply Comments at 6) 

The IPA supports CCE's argument that Section 1.2(h) should be eliminated. The 
IPA believes the plain language of P.A. 97-0630 requires the Commission to "modify 
the contract only as necessary to provide that the gas utility does not have the right to 
terminate the Sourcing Agreement due to any future events that may occur other than 
the clean coal SNG brownfield facility's failure to timely meet milestones, uncured 
default, extended force majeure, or abandonment." (IPA Reply Comments at 5) 

c. Nicor's Position 

Nicor notes that CCE insists that the Commission should remove Section 1.2(h) 
from the Sourcing Agreement as contrary to Section 9-220(h-4) of the Act, as amended 
by Public Act 97-0630. According to Nicor, the Commission action requested by CCE 
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in this regard is premised upon the validity of Public Act 97-0630, and it continues to be 
Nicor Gas' position that Public Act 97-0630, which modified Section 9-220(h-4) of the 
Act and became effective after the final draft Sourcing Agreement was approved by the 
IPA and submitted to the Commission, is unconstitutional on numerous grounds. 

Nicor says the Commission agreed with it and Staff that Section 14.20 should 
remain in the Sourcing Agreement. Nicor claims that is because the non-severability 
provision in Section 14.20 is a standard provision addressing a contract construction 
issue. According to Nicor, the provision does not provide the utility a "right" to terminate 
the contract; rather, it describes the automatic consequence if there is a determination 
of invalidity. (Nicor Reply Comments at 10) 

Nicor observes that CCE continues to maintain that Section 14.20 is a utility 
termination right provision that is inconsistent with P.A. 97-0630. Nicor claims that CCE 
continues to seek to disavow a provision that it included in its initial proposed Sourcing 
Agreement submitted to the IPA (Section 14.2 of that draft) and that Nicor never 
contested. Nicor believes the Commission correctly concluded that CCE's 
characterization of the non-severability provision approved by the IPA was not accurate, 
and it should maintain that conclusion on rehearing as CCE has not demonstrated 
otherwise. (Nicor Reply Comments at 10-11) 

D. Ameren's Position 

Ameren states that CCE and IPA argue that Section 1.2(h) of the Sourcing 
Agreement should be removed. Ameren says this section would permit the utilities to 
terminate the Sourcing Agreement if the utilities were not allowed to fully recover their 
costs associated with the Sourcing Agreement. According to Ameren, CCE relies on 
Section 9-220(h-4) for the proposition that the Commission's authority to modify the 
contract is limited only to the extent of the CCE facility's failure to meet milestones, 
uncured default, extended force majeure, or abandonment. (Ameren Reply Comments 
at 10) 

Ameren says Section 9-220(h-9)(2) provides the State of Illinois pledges that it 
will not enact any law or take any action to deny public utilities full cost recovery for their 
costs incurred under those Sourcing Agreements. The statute goes on to state the 
pledges are for the benefit of the parties to those Sourcing Agreements. According to 
Ameren, in order for the parties to enjoy the "benefit" of the pledge, and the statute 
speaks specifically of the parties to those "sourcing agreements," it is permissible that 
the pledge be reflected in the Sourcing Agreement. (Id.) 

Ameren also asserts that consistent with the authority granted the IPA, one of its 
obligations was to revise the draft Sourcing Agreement provided by CCE that contain 
terms that are "reasonable and equitable." Ameren believes the utilities' inability to 
recover the cost associated with its portion of the SNG output be a contractual basis for 
termination. Ameren says the IPA concluded that it is reasonable and equitable, and 
consistent with the Act, to provide that the utilities may terminate the SNG Sourcing 
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Agreement in the event that there is a change in law that eliminates prudency 
protection, or there is a determination in the future that any action taken by the utilities 
under the Act or the SNG Sourcing Agreement does not grant them prudency 
protection. Ameren states that thereafter, the IPA adopted Section 1.2(h), which 
Ameren believes should be preserved in the final form of the Sourcing Agreement. (lQ.) 

E. Staffs Position 

In Staff's view, Section 14.20 does not afford a gas utility a right to terminate the 
agreement. Staff agrees with the IPA that this section provides that the agreement is 
an integrated whole, which is void if individual provisions are found by a court to be 
void. According to Staff, even though there is some evidence that the General 
Assembly may consider Section 14.20 to be an early termination provision, Staff agrees 
with the IPA that the provision should not be removed from the Sourcing Agreement. 
(Staff Reply Comments at 11) 

F. Commission Conclusions 

The Commission finds that Section 1.2(h) should be eliminated from the 
Sourcing Agreement. The Commission agrees with the arguments made by CCE and 
the IPA that P.A. 97-0630 requires the Commission to make such a modification. The 
language as currently contained in Section 1.2(h) would fall within the proscription of 
P.A. 97-0630. 

On the other hand, the Commission finds that Section 14.20 does not fall within 
P.A. 97-0630. Section 14.20 is intended to preserve the integrated nature of the 
agreement, not give a new or additional reason for termination contemplated by P .A. 
97-0630. The IPA did allow that Section 2.11 may have the intended result of an early 
termination outcome as Section 1.2(h) and, therefore, recommended exclusion for 
Section 2.11. The Commission will adopt this recommendation as the Commission 
believes the IPA, as the mediator of the Sourcing Agreement, is in the best and 
perhaps only position to inform the Commission as to what are actual scrivener and 
typographical errors. Therefore, the Commission adopts the following language and 
directs CCE to modify the Sourcing Agreement to include this language: 

14.20 Non-Severability. All of the provisions of this Agreement constitute a 
material integral part of the Parties' agreements and this Agreement shall 
be construed in whole and not in part so that, with the exception of 
Section 2.11, if individual provisions, agreements or covenants are 
determined to be invalid, void or unenforceable by any court having 
jurisdiction, then such determination shall invalidate, void, and make 
unenforceable this Agreement in its entirety. 

41 



11-0710 
Order on Rehearing 

VII. SCRIVENER'S ERRORS AND TYPOGRAPHICAL ERRORS 

On December 12, 2011, Public Act 97-0630 went into effect, amending sub
section (h-4) as follows: 

(h-4) No later than 90 days after the Illinois Power Agency submits 
the final draft sourcing agreement pursuant to subsection (h-1), the 
Commission shall approve a sourcing agreement containing ill the capital 
costs, rate of return, and operations and maintenance costs established 
pursuant to subsection (h-3l and (ij) all other terms and conditions. rights. 
provisions. exceptions. and limitations contained in the final draft sourcing 
agreement: provided. however. the Commission shall correct 
tvpographical and scrivener's errors and modify the contract only as 
necessary to provide that the gas utilitv does not have the right to 
terminate the sourcing agreement due to any future events that may occur 
other than the clean coal SNG brownfield facility's failure to timely meet 
milestones. uncured default. extended force majeure. or abandonment. 

(220 ILCS 5/9-220(h-4), as of December 12,2011). 

Various dictionaries define scrivener error and typographical error generally as 
follows respectively: 

scrivener error 
Mistake by preparer of a document that results in intent of the parties 
being thwarted; basis for not enforcing the document or reforming it. See 
mutual mistake. 

typographical error 
An error in printed or typewritten matter resulting from striking the 
improper key of a keyboard, from mechanical failure, or the like. 

A. CCE's Position 

According to CCE, the January 10, 2012 Order misapplied the applicable legal 
standard, and as a result failed to correct numerous typographical and scrivener's 
errors that CCE identified, and that Staff agreed should be corrected. In its December 
14, 2011 filing, CCE claims to have identified a number of scrivener'S errors and 
typographical errors. CCE says in response to the scrivener's and typographical errors 
identified by CCE and the other parties, the January 10, 2012 Order suggests that the 
Commission adopt a mechanical review. (CCE Comments at 46) 

CCE asserts that under Illinois law, scrivener's errors (also defined as ·clerical 
errors") are errors where the intent of parties to a contract or document is not reflected 
in the final writing. CCE says scrivener's errors represent an instance where the parties 
had arrived at a mutual understanding, but the writing does not reflect that assent. 
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According to CCE, a scrivener's error is distinguished from the situation where the 
parties reach a mutual understanding and make a judgment call about how to execute 
that understanding and the agreed-to execution fails to carry out the parties' vision. 
CCE says a scrivener's error does not depend on the ex post agreement that an error 
was made, but rather whether the parties had a meeting of the minds that was not 
transferred to paper by the scrivener. (CCE Comments at 46-47) 

CCE believes an additional consideration presents itself here that is not present 
in the overwhelming majority of modern cases because the IPA played the 
simultaneous role of arbitrator of contract terms and scrivener of terms of agreement. 
CCE says that unlike most cases, where one party or the other drafted the contract, the 
IPA was responsible for setting terms where consensus could not be achieved and 
memorializing consensus terms. (CCE Comments at 47) 

CCE identifies the ten scrivener's and typographical errors that it believes the 
January 10, 2012 Order incorrectly rejected. Those ten alleged scrivener's errors are: 

1. Clarification Of "Applicable MCO" vs. "MCO" 
2. Clarification That "Title Transfer Point" Is Distinct From "Receiving 

Pipeline" 
3. Correction Regarding Acceptance vs. Delivery Of SNG 
4. Correction Regarding The Reference Year Used To Calculate O&M 

Escalation 
5. Clarification Of The Fuel Component Calculation 
6. Clarification Of Notice To Proceed References 
7. Correction To Remove Reference To A Nonexistent Exhibit 1 
8. Clarification Of Definition Of "Title Transfer Point" 
9. Clarification Of Definition Of "Transportation and Marketing Component" 
10. Deletion Of Schedule Entitled "Annex A: Monthly Contract Ouantity" 

For each of the ten alleged scrivener's errors, CCE presents what it describes as 
the "mutual understanding of the parties" and CCE's "description of the error." (CCE 
Comments at 47-60) 

B. The IPA's Position 

The IPA believes the Commission was correct that the typographical and 
scrivener's errors identified in Exhibit 3 entitled, "Illinois Power Agency's Proposed 
Revisions to the Form SNG Sourcing Agreement" as well as those identified by the IPA 
in these Comments on rehearing are the typographical and scrivener's errors that 
should be corrected. (IPA Comments at 13) 

The IPA notes that CCE believes that the final Order failed to correct numerous 
typographical and scrivener's errors that CCE identified and that Staff agreed should be 
corrected. Additionally, the IPA says CCE has argued in its Comments on Rehearing 
that several additional typographical and scrivener's errors should be corrected. The 
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IPA maintains the Commission was correct that the typographical and scrivener's errors 
identified in Exhibit 3 entitled, "Illinois Power Agency's Proposed Revisions to the Form 
SNG Sourcing Agreement," as well as those identified by the IPA in its Comments on 
Rehearing, are the typographical and scrivener's errors that should be corrected. The 
IPA believes that CCE has identified two scrivener's errors that should be corrected. 
(IPA Reply Comments at 7) 

According to the IPA, it appears that Staff and the other parties agree with, or do 
not object to the following two corrections: 

A. correct the final draft Sourcing Agreement regarding the reference year to 
indicate that the O&M cost calculation should be done in 2011 dollars; 
and 

B. correct the term "Notice to Proceed" that is in fact a defined term. The 
final Draft Sourcing Agreement should replace "a notice to proceed to 
construction" with "a Notice to Proceed to Construction" in Section 6.1(b) 
and Section 12.7(a). final draft Sourcing Agreement at 27 and 40 
respectively. 

The IPA does not believe that the other typographical and scrivener's errors that 
CCE identifies in its Comments on Rehearing should be corrected, as they do not 
qualify as typographical or scrivener's errors. (Id.) 

C. Nicor's Position 

Nicor observes that CCE maintains its position that the Commission should 
make various changes to the Sourcing Agreement that it contends are corrections to 
typographical errors and scrivener's errors. Nicor disagreed that certain changes 
proposed by CCE constitute typographical errors or scrivener's errors and commented 
as to five such changes advocated by CCE with which Nicor was not in agreement. 
(Nicor Reply Comments at 11-13) 

D. Staffs Position 

In its Reply Comments, Staff suggests that what constitutes a scrivener'S error is 
fairly easy to resolve in this case, because the scrivener, namely the IPA, is a party to 
this proceeding, and has identified the scrivener's errors that require correction. In 
Staff's view, it seems conclusive that the scrivener has identified where it erred in the 
IPA's initial Comments. (Staff Reply Comments at 10) 

E. Commission Conclusions 

Revisions to the basic Sourcing Agreement adopted in the January 10, 2012 
Order, pursuant to Public Act 97-0630, were Sections 2.2(c); 12.5 (a); 14.1(b) as 
contained in Exhibit 3 entitled, "Illinois Power Agency's Proposed Revisions to the Form 
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SNG Sourcing Agreement." On Rehearing, the Commission concludes that the IPA 
identified two additional scrivener's errors that should be made to the Sourcing 
Agreement. (See IPA Reply Comments at 7) 

Other than the revisions adopted in the preceding paragraph, all other proposed 
changes, whether alleged to be scrivener's errors or typographical errors, are hereby 
rejected. 

VIII. VALIDITY OF PUBLIC ACT 97-0630 

A. Nicor's Position 

Nicor acknowledges that at the March 14, 2012 status hearing, the Chief ALJ 
stated that this issue raised in Nicor's Application is not within the Commission's 
authority. In compliance with the Chief ALJ's statement, Nicor raises, but does not 
argue the substance of, its constitutional challenge to Public Act 97-0630 to preserve 
the issue for appeal. Specifically, it continues to be Nicor's position that Public Act 
97-0630, which modified Section 9-220(h-4) of the Act and became effective after the 
final draft Sourcing Agreement was approved by the IPA and submitted to the 
Commission, is unconstitutional on numerous grounds, including, but not limited to, 
under the (1) Separation of Powers Clause of the Illinois Constitution; (2) the Due 
Process Clause of the Illinois Constitution and the United States Constitution; (3) the 
Equal Protection Clause of the Illinois Constitution; (4) the Special Legislation Clause of 
the Illinois Constitution; and (5) the Contract Clause of the Illinois Constitution and the 
United States Constitution. Nicer states that if Public Act 97-0630 is not valid, then the 
Commission's authority to modify the Sourcing Agreement is determined under Public 
Act 97-0096. In fact, however, Nicor says certain modifications made by the 
Commission to the Sourcing Agreement were made in reliance on the expanded 
authority purported to be conveyed to it under Public Act 97-0630, including, in 
particular, the modification of utility termination right provisions. Nicor states that the 
scope of the Commission's authority to review and approve the Sourcing Agreement 
pursuant to Section 9-220(h-4) of the Act will ultimately hinge on the validity of Public 
Act 97-0630. (Nicor Comments at 9-10) 

B. CCE's Position 

According to CCE, Nicor does not provide any argument or legal authority for any 
allegation of unconstitutionality, and instead summarily lists several clauses of the 
Illinois and United States Constitutions. CCE claims it is unable to respond 
substantively to Nicor's allegation of unconstitutionality because, as Nicor itself 
acknowledges, Nicor provides no substantive argument about the constitutionality 
Public Act 97-0630. In CCE's view, Public Act 97-0630 is constitutional, and it is 
unaware of any basis under any of the clauses of the Illinois and United States 
Constitutions that Nicor lists that would render Public Act 97-0630 unconstitutional. 
(CCE Reply Comments at 22) 
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CCE contends that the cases Nicor cites for its attempt to "preserve the issue for 
appeal" make it clear that by failing to articulate its arguments, Nicor has waived its right 
to argue constitutional issues in this proceeding or some later appeal proceeding. CCE 
believes Nicor's list of clauses of the Illinois and United States Constitutions is 
inadequate to create a question of constitutionality. (CCE Reply Comments at 23-24) 

C. Commission Conclusions 

The Commission takes no position on the constitutionality of Public Act 97-0630. 

IX. FINDINGS AND ORDERING PARAGRAPHS 

that: 
The Commission, having reviewed the entire record, is of the opinion and finds 

(1) Nicor and AIC are Illinois corporations and are public utilities as defined in 
Section 3-105 of the Public Utilities Act; 

(2) Chicago Clean Energy, LLC is a facility operator as defined in Public Act 
97-0096; 

(3) the Commission has jurisdiction over the parties hereto and the subject 
matter hereof; 

(4) the recitals of fact and conclusions reached in the prefatory portion of this 
Order are supported by the record and are hereby adopted as findings of 
fact; 

(5) except as specifically modified in this Order, the findings and conclusions 
contained in the Commission's December 7, 2011 Interim Order in this 
proceeding should be affirmed; except as specifically modified by this 
Order on Rehearing, the findings and conclusions contained in the 
Commission's January 10, 2012 Order in this proceeding should be 
affirmed; 

(6) as required by Section 9-220(h-4) of the Public Utilities Act, the 
Commission should approve the Sourcing Agreement submitted by the 
IPA containing the capital costs, rate of return, and operations and 
maintenance costs, subject to the modifications adopted in the prefatory 
portion of this order. 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
Sourcing Agreement submitted by the IPA containing the capital costs, rate of return, 
and operations and maintenance costs, subject to the modifications adopted in the 
prefatory portion of this order, are hereby approved. 
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IT IS FURTHER ORDERED that, except as specifically modified in this Order, 
the findings and conclusions contained in the Commission's December 7, 2011 Interim 
Order in this proceeding are hereby affirmed; except as specifically modified by this 
Order on Rehearing, the findings and conclusions contained in the Commission's 
January 10,2012 Order in this proceeding are hereby affirmed. 

IT IS FURTHER ORDERED that Schedule 5.2A and Schedule 5.2B of the 
Sourcing Agreement should be modified to conform, in substance, to the Appendix to 
this Order, and shall be incorporated into Chicago Clean Energy's Sourcing 
Agreements with Ameren Illinois Company d/b/a Ameren Illinois and Northern Illinois 
Gas Company d/b/a Nicor Gas Company and reflecting Chicago Clean Energy's actual 
cost of debt, as well as the other conclusions in the prefatory portion of this Order. 

IT IS FURTHER ORDERED that, subject to the provisions of 83 III. Adm. Code 
200.880, this order is final; and pursuant to Section 9-220(h-3)(7) of the Public Utilities 
Act, it is subject to the Administrative Review Law. 

By order of the Commission this 11th day of July, 2012. 

(SIGNED) DOUGLAS P. SCOTT 

Chairman 
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A 
B 
C 
D 
E 

F 

G 

H 

J 
K 
L 
M 

N 

o 
P 

Q 

Formulae For Calculating Capital Recovery Charge 

Component Approved 
Commission Approved Capital Costs ($) 2,938,225,690 
Actual I nterest Rate (%) 

Actual Debt Percentage (%) 

Approved Debt Amount ($) = A x C 
Debt Term (Years) 30 
Approved Cost of Debt ($/year) 
= Levelized amortization based on B, D, E 
Commission-Approved Equity Amount ($) = 
A x (1-C) 
Commission-Approved Rate of Return on Equity 4.44% 
Commission-Approved Return on Equity ($/year) 
=GxH 
Projected Output of the Plant (MMBtu/year) 47,799,714 
Purchase Responsibili!v (%) 84.00% 
Purchase Responsibility (MMBtu/Year) = J x K 40,151,760 
ICC-Approved Cost Recovery Percentag~ (%) 84.00% 
Volume Approved for Pricing Purposes (MMBtu) = 
LIM 47,799,714 

Cost of Debt ($/MMBtu) - FIN 
Commission Approved Retum on Equity ($/MMBtu) 
=I/N 
Capital Recovery Charge ($/MMBtu) = 0 + P 
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Status 
Fixed 
Actual 
Actual 

Computed 
Fixed 

Computed 

Computed 
Fixed 

Computed 
Fixed 
Fixed 

Computed 
Fixed 

Computed 
Computed 

Computed 
Computed 

Notes: 
Actual values for Row (6) and (C) to be determined at the time of actual debt issuance. 
Values for Rows (D), (F), (G,) (I), (0), (P), and (0) computed using formulae shown. 

Levelized amortization is computed using the formula: Debt Amount x Interest Rate 
1 - (1+ Interest Rate)"(-Debt Term) 



A 

B 

C 

0 
E 
F 
G 

Formulae For Calculating O&M Recovery Charge 

Commission Approved O&M Budget ($Iyear) 

Projected Output of the Plant (MMBtu/year) 

Purchase Responsibility (%) 

Purchase Responsibility (MMBtulYear) = B x C 

Commission-Approved Cost Recovery Percentage (%) 

Volume Approved for Pricing Purposes (MMBtu/year) = DI E 

Commission-Approved O&M Charge ($/MMBtu) = AI F 
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84,018,452 

47,799,714 

84.00% 

40,151,760 

84.00% 

47,799,714 

1.758 


