
 

 

STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition to determine the applicability of Section 
16-125(e) liability to events caused by the February 
1, 2011 storm systems. 

: 
: 
: 
: 
: 

 
No. 11-0662 

COMMONWEALTH EDISON COMPANY’S OBJECTION  
TO THE ATTORNEY GENERAL’S RENEWED  

MOTION FOR ADMINISTRATIVE NOTICE 

Commonwealth Edison Company (“ComEd”) objects to the Renewed Motion for 

Administrative Notice (“Motion”) filed by the Attorney General Office’s (“AG”).  The Motion 

seeks to admit irrelevant and prejudicial materials, and to admit them in a manner that prevents 

fair response.  The Motion is improper and should be denied.   

I. INTRODUCTION 

The Blizzard that hit ComEd’s service territory on February 1-2, 2011 (“February 1 

Blizzard”) “was one of the most powerful snowstorms to affect Northern Illinois in the past 125 

years, bringing crippling whiteout conditions to many areas for a prolonged period of time.”  

Piazza Dir., ComEd Ex. 4.02, p. 1.  The February 1 Blizzard produced damaging wind gusts 

between 50-70 miles per hour (“mph”), prolonged blizzard conditions causing whiteouts, cloud 

to ground lightning, snowfall of 10 to 24 inches, and snow drifts generally between 2 and 5 feet 

with a few drifts 10 feet or higher.1  Petition ¶¶2-5: Petition, Appendix B; Piazza Dir., ComEd 

Ex. 4.0, 2:40-3:64; ComEd Ex. 4.02.  By falling trees, breaking limbs, blowing debris and even 

producing lightning, the February 1 Blizzard damaged ComEd’s system at different times, in 

                                                 
1 O’Hare International Airport recorded 20.2 inches of snow, making the Blizzard the third largest snow 

storm on record. 
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different ways, and in literally thousands of different locations across ComEd’s territory, 

resulting in thousands of unique service interruptions.  While many customers lost power at one 

time or another during the Blizzard, no one continuous power interruption of four hours or more 

impacted more than 30,000 customers.   

This Docket concerns, first, whether Section 16-125(e) of the Public Utilities Act 

(“PUA”), 220 ILCS 5/16-125(e), can apply when there is no continuous single storm-related 

interruption that meets the statutory criteria and, second, if Section 16-125(e) applies whether the 

interruptions caused by the February 1 Blizzard resulted from unpreventable weather damage 

and, thus, qualifies for a liability waiver.  Evidence unrelated to the interruptions at issue is 

unrelated to the question at issue.   

The Motion seeks the Commission to take administrative notice of documents about prior 

impressions of ComEd and which do not evaluate the extreme and unpreventable damage the 

February 1 Blizzard caused or the condition of the equipment damaged.  If the Motion were 

granted, it would add to the record the following documents that not one witness – including 

George Owens or any Staff witness – identified in data responses as the basis of any opinion 

about the condition of the system or any storm damage it suffered in 2011: 

 A Staff assessment of ComEd’s general “Reliability Performance for Calendar Years 

2008 and 2009.”  This document, which unilaterally sets out one litigant’s views, says 

nothing about the system in 2011, let alone the damage and interruptions at issue.  

Again, the document’s author – Staff – did not attach, cite, or rely on this document.  

 ComEd’s Reliability Assessment Report and Customer Satisfaction Surveys for the 

four years preceding, and not including, 2011.  Keeping in pattern, they do not say 

anything about the 2011 storm damage or ComEd’s response and restoration effort.   
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Each document addresses times months and years before the storm at issue occurred.  And, they 

do not – and, given their dates – could not establish that any event of 2011 storm damage could 

or should have been prevented.   

What admitting the documents would do, in contrast, is introduce poisonous prejudice.  

One cannot seriously doubt, if these documents were admitted, that comments about ComEd’s 

system in 2008 regarding the portions of ComEd’s system that did not fail during the Blizzard, 

and about unrelated issues such as customer satisfaction, will be featured as if they were 

evidence against a potential waiver.  Indeed, because the documents say nothing about either the 

specific storm or the specific interruptions at issue, they can have no other purpose.   

Moreover, the importance of the prejudicial manner in which these documents are 

proposed cannot be understated.  The hearing process has rules, not just to achieve relevance and 

promote efficiency, but to safeguard fairness.  These documents – which are all months and 

years old – could have been attached to the testimony of any AG witness (Mr. Owens’ testimony 

had 52 attachments).  The schedule provided ample time and gave the AG the opportunity to 

submit both direct and rebuttal testimony.  The discovery also specifically sought workpapers 

and relied upon documents.  Had the AG submitted these documents during any one of those 

instances, other parties could have responded.  That response would have included legal 

argument and, if necessary, evidence on why they were not relevant.  But by delaying until now, 

the AG has denied parties the right to reasonably respond.  Thus, if the Motion is granted, the 

record will not just contain prejudicial and irrelevant data, but it will lack any relevant response.  

For all these reasons, the AG’s Motion should be denied.    
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II. THE 2008 AND 2009 STAFF ASSESSMENTS AND 2008-2011 
“RELIABILITY ASSESSMENT REPORT AND CUSTOMER 
SATISFACTION SURVEY” SHOULD NOT BE ADMITTED 
UNDER THE GUISE OF ADMINISTRATIVE NOTICE  

The AG argues that Commission should take administrative notice of the Assessment of 

Commonwealth Edison Company Report and Reliability Performance for Calendar Years 2008 

and 2009 (with Appendices) as prepared by Staff (“Staff Assessment Reports”) and the 

Commonwealth Edison Company Reliability Assessment Report and Customer Satisfaction 

Surveys for the four years preceding 2011 (“ComEd Self-Assessment Reports”) (collectively, 

“the Reports”).  Motion at 1-2.  The AG Motion is without merit for several reasons.  First, 

Illinois law does not recognize such reports as being eligible for administrative notice.  Second, 

taking administrative notice of the reports would violate ComEd’s due process rights.  Finally, 

these documents are irrelevant and unrelated to any of the interruptions experienced as a result of 

the February 1 Blizzard. 

A. Standard for Taking Administrative Notice 

A decision to take administrative notice of a document is a matter of discretion.  Section 

200.640(a) of the Commission’s rules (83 Ill. Admin. Code Section 200.640(a)) tracks the 

analogous provision of the IAPA, 5 ILCS 100/10-40(c), and provides that the Commission or 

ALJ may, where otherwise lawful, take administrative notice of various types of documents:   

 Rules, regulations, administrative rulings and orders, and written policies of 
governmental bodies other than the Commission.  

 Contents of certificates, permits and licenses issued by the Commission, and the 
orders, transcripts, exhibits, pleadings or any other matter contained in the record of 
other docketed Commission proceedings. 

 Annual reports, tariffs, classifications and schedules regularly established by or filed 
with the Commission as required or authorized by law or by an order or rule of the 
Commission. 

 State and Federal statutes and municipal and local ordinances. 
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 The decisions of State and Federal courts. 

 Generally recognized scientific or technical facts within the specialized knowledge of 
the Commission. 

 All other matters of which the circuit courts of this State may take judicial notice.  

The Commission discourages requests for administrative notice of transcripts, exhibits, pleadings 

or any other matter contained in the record of other docketed Commission proceedings.  83 Ill. 

Admin Code Section 200.640(b). The list is no accident.  It includes those documents that, in 

most cases, are generally accepted and not subject to dispute.  Moreover, the fact that taking 

notice is discretionary empowers the Commission to avoid abusive use of notice as a substitute 

for litigation and as a means to avoid due process and procedural protections.   

The law is clear: “[j]udicial notice is limited to those facts that are so capable of 

verification as to be beyond reasonable controversy.  ‘To say that a court will take judicial notice 

of a fact is merely another way of saying that the usual forms of evidence will be dispensed with 

if the fact is one which is commonly known or readably verifiable from sources of indisputable 

accuracy.’”  Cook County Board of Review v. The Property Tax Appeal Board, 339 Ill. App. 3d 

529, 541 (1st Dist. 2003) (citations omitted).  The importance of the “indisputable accuracy” 

requirement cannot be understated; without it, notice would be a license to “dispense” with 

fundamental rights of cross examination and presentation of a defense.  People v. Davis, 65 Ill. 

2d 157, 165 (1976) (finding a prior conviction of a defendant as a fact ‘capable of immediate and 

accurate demonstration by resort to easily accessible sources of indisputable accuracy’); See also 

Filrep v. Barry, 88 Ill. App. 3d 935, 941 (3rd Dist., 1980) (judicial notice was proper as the facts 

were capable of immediate and accurate demonstration through easily accessible sources of 

indisputable accuracy); Hastings v. Gulledge, 272 Ill. App. 3d 861, 866 (5th Dist., 1995) 

(“Hastings”) (judicial notice is not proper regarding events that occurred years earlier and was 
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the subject of another proceeding as there was not showing that the evidence remained 

applicable).    

Oddly, the AG portrays a Ninth Circuit of Appeals applying federal law – Castillo-

Villagra v. Immigration and Naturalization Service, 972 F.2d 1017 (“Castillo-Villagra”) – as 

describing when an Illinois agency should apply administrative notice.  Motion 6-7.  In fact, the 

AG cites to no applicable authority to support its claim for administrative notice, and the 

Motion’s quotation from the Castillo-Villagra does not reflect even that Court’s holding.  In 

evaluating what constitutes proper administrative notice in an asylum hearing (a matter where 

due process protections are at their weakest), the Ninth Circuit reasons that its scope is broader, 

but nonetheless finds that “the administrative desirability of notice as a substitute for evidence 

cannot be allowed to outweigh fairness to individual litigants.”  Castillo-Villagra, 972 F.2d at 

1027.  In fact, in support of its conclusion, the Ninth Circuit cites a Seventh Circuit Court of 

Appeals decision (Kaczmarczyk v. INS, 933 F2d 588 (7th Cir.), cert. denied, 112 S. Ct. 583 

(1991)), noting that “[t]he Seventh Circuit reaches the same conclusion, that due process 

requires that the applicant be allowed an opportunity to rebut, that we do.”  Castillo-Villagra, 

972 F.2d 1029 (emphasis added).  The Ninth Circuit adds “that not to allow petitioners an 

opportunity to rebut noticed facts would sanction the creation of an unregulated back door 

through which unrebuttable, non-record evidence could be introduced …”  Id.  That is exactly 

what is at stake here.   

B. The Reports Do Not Meet the Standard for Administrative Notice; 
Admitting Them Would Violate ComEd’s Due Process Rights and 
Improperly Accept Irrelevant Evidence 

The Staff Assessment Reports and the ComEd Self-Assessment Reports are not the type 

of documents of which the Commission can take administrative notice.  The AG asserts that 

these reports are acceptable because they were either prepared by Staff or submitted by ComEd 
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pursuant to statute and the Commission rules.  The AG is wrong on the form and completely 

sidesteps the substance. 

Nothing about these Staff assessment “reports” is uncontested and “capable of immediate 

and accurate demonstration through easily accessible sources of indisputable accuracy….”  

Filrep v. Barry, 88 Ill. App. 3d at 941.  To the contrary, many of the conclusions in the reports 

were the subject of controversy.  Moreover, the reports’ author – Staff – is a party litigant in this 

proceeding and accepting these reports on the basis of administrative notice is not just 

tantamount to – but actually is – accepting contested narrative statements of that litigant as true 

without the safeguards applicable to testimony, including cross-examination and an opportunity 

to respond.  Indeed, while the Commission “discourages requests for administrative notice of 

transcripts, exhibits, pleadings or any other matter contained in the record of other docketed 

Commission proceedings,” the Staff Assessment Reports are never subject to a contested 

proceeding.  Rather, a docket is initiated, and the Commission enters an order including the Staff 

Assessment Report.  The utility is allowed to file a response, but no further action is taken.  The 

content of the Staff report is not litigated, ComEd cannot contest it other than through a letter, 

and the Commission takes no further action to weigh ComEd’s response or to amend the Staff 

report.2   

Even if these reports were documents of which the Commission could take administrative 

notice, they must be rejected in two other respects: (1) taking notice of these documents would 

violate ComEd’s due process rights; and (2) the reports are irrelevant.  Even the Castillo-

Villagra court stated that administrative litigants are entitled an opportunity to rebut such 

                                                 
2 While the most serious issue with the ComEd Self-Assessment Reports is a lack of relevance, they suffer 

from this same flaw procedurally.  They are not taken as indisputably accurate and so capable of verification as to be 
beyond reasonable controversy, and are not appropriate documents of which take administrative notice.   
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evidence.  972 F.2d at 1028.  Failure to afford such an opportunity results in a due process 

violation and would allow unrebuttable, non-record evidence to be considered.  The AG could 

have referenced or included the Reports when it filed its direct and/or rebuttal testimony; but it 

chose not to.  If the Commission takes administrative notice of the Reports, ComEd will have 

been denied an opportunity not just to rebut the contents of the Reports, but to rebut with specific 

evidence the argument of the AG that conclusions in the report have anything to do with the 

condition of ComEd’s system at the time of the February 1 Blizzard and whether the 

interruptions caused by that storm were preventable.   

The absence of that link is yet another reason why administrative notice of the Reports 

should not be taken.  The AG argues that the Reports go to the question as to whether ComEd’s 

system was properly designed, constructed and maintained.  Motion at 10.  However, this case 

does not concern wholesale evaluations of ComEd’s system dating back to 2008, even 

evaluations that are, in the main, positive.  The issue is whether as a result of the February 1 

Blizzard, over 30,000 customers were subjected to a continuous power interruption of four hours 

or more due to preventable weather damage.  Contrary to the AG’s arguments, there is no 

information in those Reports relating to even one interruption that occurred during the February 

1 Blizzard.  See Hastings, 272 Ill. App. 3d 861, 866.   

Moreover, the reports do not even relate to the same year.  As the ALJ stated when 

denying the AG’s motion to take administrative notice of these documents: 

Well, still, you are still talking 2 years prior to the accident -- I mean, to the storms that 
we're talking about and we don't know what changed in those 2 years. So it is more 
prejudicial to the Company than is probative for you, let me put it that way.  (Tr. 213:8-
13) 

The condition of ComEd’s system in 2008 or 2009 has no bearing on the status of the equipment 

in place during the February 1 Blizzard, which occurred in 2011.  Saying that Staff identified 
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reliability issues to be addressed in 2008 and 2009 is clearly not the obvious and indisputable 

equivalent of proving that a deficiency in ComEd’s system caused an interruption during the 

Blizzard, and is no excuse for “saying that the usual forms of evidence will be dispensed 

with….”   

The AG also argues (Motion at 12) that because ComEd witnesses Mr. Artze and Ms. 

Duque quoted a statement from a prior Staff report and because Mr. Gannon was aware of them, 

the Commission should take administrative notice of them.  This is nonsensical.  First, Mr. Artze 

and Ms. Duque did not quote or use such reports as evidence of the system’s condition in 2011 

and did not state, or even imply, that evidence from years past was relevant to the Blizzard.  

They quote the report, rather, for an engineering principle, i.e., that better system design and 

maintenance will be reflected in actual measurable performance.  Artze-Duque Reb., ComEd Ex. 

10.0, 6:111-19.  Their recognition that Staff agrees with the principle that “the better designed 

and maintained an electric system is, the smaller the number magnitude of storm-related 

problems, and the quicker the restoration … would be,”3 does not come close to implying that 

data and observations from 2008, 2009, or 2010 are relevant to the 2011 storm damage.  Even 

more strained is the notion that a report is relevant because a ComEd witness is aware of it.   

Finally, the AG’s reliance on City of Hurst v. Illinois Commerce Comm’n, 120 Ill. App. 

3d 354 (5th Dist. 1983) (“City of Hurst”) is misplaced.  First, in City of Hurst, the city, that 

complains certain annual reports were admitted to the record, had an opportunity to present 

evidence demonstrating why the ALJ should not have accepted the reports, but did not.  Id. at 

362.  Here ComEd has been denied the opportunity to rebut such evidence.  Second, the rule 

governing the admission of evidence by the Commission has changed.  City of Hurst cites Ill. 

                                                 
3  Id. at 6: fn. 1 (parenthetical definitions omitted).   
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Rev. Stat. 1979, ch. 111 2/3, par. 64, which provides: “In the conduct of any investigation, 

inquiry or hearing neither the Commission nor any commissioner or hearing examiner shall be 

bound by the technical rules of evidence, and no informality in any proceeding or in the manner 

of taking testimony before the Commission, any commissioner or hearing examiner of the 

Commission shall invalidate any order, decision, rule or regulation made, approved, or 

confirmed by the Commission.”  Id.  This rule no longer applies.  The rule governing relevance 

is firm, 83 Ill. Admin. Code § 200.610(a) (“In all proceedings subject to this Part, irrelevant, 

immaterial or unduly repetitious evidence shall be excluded.”) and, Section 10-101 excuses 

“informality in any proceeding or in the manner of taking testimony before the Commission” 

only in the “absence of prejudice.”  Here, as shown throughout, the prejudice to ComEd is 

patent.   

III. CONCLUSION 

For all the foregoing reasons, ComEd respectfully requests that the Commission deny the 

Attorney General’s Motion to Admit and Motion for Administrative Notice. 
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