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 The People of the State of Illinois, by LISA MADIGAN, Attorney General of the State of 

Illinois (the “People,” or “AG”) and AARP, through its counsel, pursuant to the Commission’s 

rules, 83 Ill. Admin. Code 200.800 and the schedule established by the Administrative Law 

Judges, file their Initial Brief in this rehearing of the Commission’s Final Order entered on May 

29, 2012.   

I. INTRODUCTION / STATEMENT OF THE CASE 

On May 29, 2012, the Commission entered a Final Order in this docket adopting a 

formula rate tariff and new rates, effective in June, 2012, based on the formula.  See 220 

ILCS 5/16-108.5; PA 97-0616 and PA97-0676.  The revenue requirement of 

$2,044,349,000 approved by the Commission in its May 29, 2012 Order was less than 

ComEd had requested, and represents a $168,630,000 or 7.62% revenue reduction from 

the 2011 revenue requirement set by the Commission in prior dockets .  Final Order, App. 

A, page 1. 

ComEd filed an Application for Rehearing, claiming that absent modification of 

the Commission’s May 29, 2012 Order, its planned levels of infrastructure investments 

required under EIMA would be “adversely impacted.”   The Commission granted the 

petition in part and denied it in part.  While the ComEd Application for Rehearing 

addressed many issues, the Notice of Commission Action, dated June 22, 2012, stated 

that Rehearing was granted on the following three issues:  

 The Pension Asset Issue;  

 Average Year vs. Year-End Rate Base; and  
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 The Methodology regarding Calculation of Interest on Reconciliation 

Adjustments 

  

 The People and AARP submitted the testimony of David J. Effron and Michael L. 

Brosch on rehearing, both of whom addressed average year vs. year-end reconciliation 

rate base and the methodology regarding the calculation of interest on the annual 

reconciliation adjustments.   They also responded to ComEd’s Direct Testimony on 

Rehearing. 

 Based on these witnesses’ testimony on rehearing and in the case -in-chief and on 

the testimony of other parties’ witnesses, the People and AARP request that the 

Commission (1) base its decisions on rehearing on the specific requirements of Section 

16-108.5 of the Public Utilities Act; (2) affirm the use of average rate base in the 

reconciliation process; (3) use a composite interest rate on the reconciliation balance 

consisting of contemporaneous short-term and long-term interest rates; and (4) ensure 

that the reconciliation balance upon which the interest rate is applied effectively captures 

the net of income taxes source of cash provided by any over-collection or the net of income taxes 

source of cash required by any under-collection of revenues.   The use of equally weighted, 

contemporary short and long term debt rates reflects the two year term of the 

reconciliation process and that the regulatory asset consisting of the reconciliation 

balance should be financed by incremental, not historical, debt.    

 Finally, as the Commission considers these ratemaking issues, it is important to 

recognize that the Company’s claims that its ability to invest has been compromised by 

the Commission’s May 29, 2012 Order is unproven. Instead, the evidence shows that 

ComEd’s own communications to shareholders report that its cash flow from operating 
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activities, access to credit markets and their credit facilities provide “sufficient liquidity” 

to make the investments required under Section 16-108.5 of the Act.  Accordingly, the 

Company’s claims that the Commission’s ratemaking decisions in its Final Order in this 

docket somehow compromise ComEd’s ability to invest in re liability and smart grid 

infrastructure should be rejected.  

II. THE COMMISSION SHOULD AFFIRM ITS DECISION TO USE 

 AVERAGE RATE BASE IN DETERMINING THE RECONCILIATION 

 REVENUE REQUIREMENT. 

 

 A. The Commission Properly Concluded That Section 16-108.5 Requires  

  The Use Of Actual Information In Calculating The Reconciliation  

  Revenue Requirement.  

 

 Section 16-108.5 authorizes an electric utility to propose a formula rate tariff in 

which the revenue requirement for the next year is based on the prior year FERC Form 1 

cost inputs plus projected plant additions for the year in which the formula  rate is filed.  

220 ILCS 5/16-108.5(c) & (d)(1). The rates resulting from this revenue requirement take 

effect the following January 1.  The law that applies to electric utilities that do not elect a 

formula rate-making scheme prohibits a retroactive adjustment of rates and is prospective 

in nature.
1
 However, ComEd has chosen to have its rates set by Section 16-108.5(d)(1), 

which in contrast, creates a reconciliation  process where the utility’s actual costs for a 

given year (as reported on its FERC Form 1) are used to determine what the revenue 

requirement and rates would have been had actual cost information been available when 

                                                 
1
  In  Business and Professional People I, 146 Ill.2d 175, 243 (1991), the Court described the 

prohibition against retroactive ratemaking as follows: “Once the Commission establishes rates, 

the Act does not permit refunds if the established rates are too high, or surcharges if the rates are 

too low. (Business and Professional People I, 136 Ill.2d [192] at 209 [1989].)  This rule is 

consistent with the prospective nature of the Commission’s legislative function in ratemaking.  In 

addition, this rule promotes stability in the ratemaking process.  Citizens Utilities Co. v. Illinois 

Commerce Commission (1988), 124 Ill.2d 195, 207.”   
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rates were set.  The calculated difference between the prior year FERC Form 1 cost inputs 

plus projected plant additions and the reconciled, actual revenue requirement based on a 

retroactive review of that year’s costs as reported in the FERC Form 1 is the 

reconciliation balance or adjustment.  The statute establishes the goals, a procedure, and 

the timetable for conducting the retroactive reconciliation review.  

 Section 16-106.5(c) of the Public Utilities Act addresses how the formula tariff 

shall address the annual reconciliation as follows: 

“The performance-based formula rate approved by the Commission shall do 

the following: 

(6) Provide for an annual reconciliation, with interest as described in 

subsection (d) of this Section, of the revenue requirement reflected in rates 

for each calendar year, beginning with the calendar year in which the 

utility filed its performance-based formula rate tariff pursuant to subsection 

(c) of this Section, with what the revenue requirement would have been had 

the actual cost information for the applicable calendar year been available 

at the filing date. 

 

220 ILCS 5/16-108.5(c)(6).  The annual formula filing is further described in Section 16-

108.5(d).  That subsection explains the reconciliation as follows:  

The filing shall also include a reconciliation of the revenue requirement that 

was in effect for the prior rate year (as set by the cost inputs for the prior 

rate year) with the actual revenue requirement for the prior rate year (as 

reflected in the applicable FERC Form 1 that reports the actual costs for the 

prior rate year).   

… 

The filing shall also include the charge or credit, if any, resulting from the 

calculation required by paragraph (6) of subsection (c) of this Section.  

… 

Notwithstanding anything that may be to the contrary,  

the intent of the reconciliation is to ultimately reconcile 

the revenue requirement reflected in rates for each 

calendar year, beginning with the calendar year in which 

the utility files its performance-based formula rate 

tariff pursuant to subsection (c) of this Section, with 
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what the revenue requirement would have been had the actual  

cost information for the applicable calendar year been 

available at the filing date.    

 

220 ILCS 5/16-108.5(d)(1).  Both subsections (c) and (d) express the goal of having the 

reconciliation revenue requirement equal the actual costs incurred by the utility.  

Therefore, the goal of the Commission in implementing the language of the statute must 

be to use actual data to the fullest extent possible to develop a revenue requirement that 

matches what the revenue requirement would have been had the actual cost information 

for the applicable calendar year been available at the filing date.  A key element of this 

goal is the provision of a return on the actual net investment in rate base that was incurred 

by the utility throughout the reconciliation year, not the annualized amount of such rate 

base investment that existed only on the last day of the year.  

B. It Is Necessary To Base The Reconciliation Revenue Requirement On 

Average Rate Base In Order To Comply With The Section 16-108.5 

Requirement That The Reconciliation Reflect Actual Cost Information 

 For The Applicable Calendar Year. 

 

 In its May 29 Final Order, the Commission adopted the recommendation of Staff, 

AG/AARP, IIEC, and City/CUB to use the average rate base in the reconciliation revenue 

requirement.  Final Order at 19-20.  The Commission concluded that average rate base 

most closely reflects the actual costs of the utility in a given year.  The Commission 

stated:  

If the Commission were to allow rate base to be set as of December 31st of any 

given year, without considering what occurred in the months before that time, we 

would not be encompassing what actually happened during that year.  That cannot 

have been the intent of the General Assembly in enacting Section 16-108.5.   

 

Final Order at 19.  In its Application for Rehearing, however, ComEd argued that year-end rate 

base should be used in calculating the reconciliation revenue requirement, and the 
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Commission granted rehearing to reconsider this issue.   At its Open Meeting on June 22, 

2012, the Commissioners said that they want to take another look at the issue “with the goal of 

really fine-tuning and ensuring that we get it right.”  Tr. of June 22, 2012 Open Meeting at 9-10.   

As discussed below, the Commission should affirm the use of average rate base in the 

reconciliation calculation.   

 In addressing the effect of the reconciliation calculation adopted by the Commission, 

ComEd witness Joseph Trpik stated on rehearing that “ComEd expected that its revenue would 

be based on an end-of-year, not average, rate base” and that average rate base “does not reflect 

ComEd’s actual rate base and will result in a significant decrease in revenue.”  ComEd Ex. 31.1 

at para. 6 (page 3).  The question before the Commission is not whether ComEd’s expectation of 

higher revenues has been thwarted, but whether using an average rate base in the reconciliation 

year most accurately quantifies actual capital costs incurred throughout the year as required by 

the language of Section 16-108.5. 

 The statutory goal of creating a reconciliation revenue requirement that equals the 

utility’s actual costs appears to be a goal which ComEd acknowledges.  ComEd witness Kathryn 

Houtsma testified that “the reconciliation process and adjustment should properly result in the 

financial equivalent of ‘real time’ recovery of costs in the rate year based on ComEd’s actual 

reasonable and prudent costs in the rate year.”  ComEd Ex. 32.0 at 11.  The application of 

interest to reconciliation balances addresses any delays in the timing of recovery of actual, 

incurred costs.  The only dispute is whether the Commission’s use of average rate base in the 

reconciliation revenue requirement reflects actual costs, irrespective of whether ComEd expected 

the higher revenues associated with year-end rate base. 
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 In order to quantify the “real time equivalent” of ComEd’s rate base, it is necessary to 

recognize that rate base investment accumulates over the year and matches other elements of the 

revenue requirement and income in a given year.  AG/AARP Ex. 2.0 Rev. at 19;  ComEd Ex. 

34.0 at 2 (goal of the statute is “to place ComEd and customers in positions as close as possible 

to real-time, actual cost ratemaking.”) & 7-8.   As AG/AARP witness Brosch testified:  “The 

utility’s actual investment in new plant and the corresponding growth in newly invested equity 

and debt capital tend to grow gradually throughout the year.  Therefore, the associated return 

requirement for such capital also grows gradually throughout the year.”  AG/AARP Ex. 1.0 at 

12-13.  In order to capture the fact that investment and other costs change gradually throughout 

the year, average – not year-end – rate base must be used in the reconciliation calculation. 

 As can be seen on the Company’s Schedule FR A-1, lines 12-14, the return on rate base 

is treated as a component of the total revenue requirement, just as expenses like salaries and 

wages, depreciation, and property taxes are.  The return on rate base component (or “return 

requirement”) of the total revenue requirement is calculated by multiplying the Company’s 

weighted average cost of capital by its rate base.  This converts the cost rate into a dollar cost, 

just as depreciation expense is calculated by multiplying the applicable depreciation rate by the 

relevant depreciable plant.  AG/AARP Ex. 6.0 at 5. 

 When a unit of plant is put into service in December of a given year, the Company does 

not incur a capital cost on that plant for the full twelve months of the year any more than it incurs 

depreciation expense on that plant for the entire year, or any more than it incurs a year of payroll 

expense for an employee hired in December.  The Company does not incur a full-year of capital 

cost on plant that is put into service at the end of year.  ComEd’s end-of-year rate base proposal, 

however, asks the Commission to pretend it does.   
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 If the cost of capital to fund an increase in rate base were calculated as of the year-end, 

cumulative investment, consumers would pay a return on the total annual cost as if that amount 

were funded (and a return needed) every day of the year.  This would over-state ComEd’s 

revenue needs.  Further, it is not equivalent to “real time” recovery of costs nor does it “place 

ComEd and customers in positions as close as possible to real-time, actual cost ratemaking.”  

ComEd Ex. 34 at 2.  New investment can be expected to be made ratably over the course of the 

year – not on January 1.  The effect of using a year-end rate base is to treat all accumulated new 

utility plant investment as of December 31 as if it had been made the prior January 1.  This 

results in consumers paying a return on investment before it is actually made and would 

systematically overstate ComEd’s capital costs.  AG/AARP Ex. 1.0 at 13.  The use of the 

average rate base to calculate the return requirement included in the revenue requirement is 

similar to calculating the return requirement for the year by calculating the return requirement for 

each of the 12 months and then summing those monthly return requirements.  The return on the 

average rate base represents the actual dollar cost of capital incurred by ComEd over the course 

of the year, and that is what should be included in the Company’s total revenue requirement.  

AG/AARP Ex. 6.0 at 5-6. 

If consumers were required to pay the cost of capital on the cumulative year-end rate base 

amount, their costs would erroneously assume that the January 1 rate base was as high as the 

December 31 rate base.2  Given the Company’s obligations to invest $2.6 billion under Section 16-

                                                 
2
 ComEd also suggested in its Application for Rehearing and in ComEd Exhibit 32, that as a result of the formula 

design, ComEd would only recover one-half year interest if average rate base is used.  ComEd Ex. 32.0 at 11; 

Application for Rehearing at 13-15.  Both AG/AARP witness David Effron and Staff witness Bridal testified that 

ComEd’s position is wrong.  Mr. Effron noted that ComEd was wrong “as a matter of mathematics” and Mr. Bridal 

demonstrated why it is wrong in his Table 3.  AG/AARP Ex. 6.0 at 7; Staff Ex. 26.0 at 12-14.  In Rebuttal, ComEd 

witness Houstma withdrew this position and said:  “upon review, I accept their argument and agree that one-half 

year’s interest is appropriate even if an average rate base is used.”  ComEd Ex. 35.0 at 34.  Therefore, the People do 

not expect ComEd to rely on this argument in its Initial Brief.   
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108.5(b), it is expected that the Company’s investments will grow throughout the year, and that rate 

base will be higher at year-end than at the beginning of the year.  See ComEd Ex. 32.0 at 3; 

AG/AARP Ex. 1.0 at 10-11.  As a result of this expectation of increasing rate base investment, 

ComEd’s proposal to use year-end rate base in the reconciliation will consistently overstate the 

Company’s reconciliation revenue requirement, violating the actual cost goal established under the 

Act to the detriment of ratepayers.   

For the foregoing reasons and those stated in the AG/AARP Initial and Reply Briefs in the 

original proceeding, the Commission should confirm its decision in its May 29 Final Order and apply 

the reconciliation interest rate to the average rate base for the applicable calendar year. 

III. THE INTEREST RATE ON RECONCILIATION BALANCES AND CREDITS 

SHOULD REFLECT THE FACT THAT THERE IS ONLY A TWO-YEAR 

DELAY IN RECONCILIATION OF ACTUAL COSTS. 
 

 As noted in part II of this Brief, supra, Section 16-106.5(c) of the Public Utilities Act 

provides for “an annual reconciliation, with interest as described in subsection (d) of 

this Section, of the revenue requirement reflected in rates for each calendar year, 

beginning with the calendar year in which the utility filed its performance-based 

formula rate tariff pursuant to subsection (c) of this Section, with what the revenue 

requirement would have been had the actual cost information for the applicable 

calendar year been available at the filing date.”  220 ILCS  5/16-108.5(c).  In its Order 

in Docket 11-0721, the Commission adopted a 3.42% interest rate on the reconciliation 

balance, which it described as “the weighted costs of short-term and long-term debt [and 

which] exclude[d] the weighted cost of common equity.”
3
  In doing so, the Commission 

stated: 

                                                 
3
 Docket 11-0721, Order of May 29, 2012 at 166. 
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The Commission recognizes that the (sic) due to the EIMA 

timeline for the reconciliation period the interest rate is both short 

term and long term in nature.  As discussed above, the customer 

deposit rate does not encompass the long term aspect of the time 

period of the reconciliation.  The WACC includes the weighted 

costs of short-term debt, long-term debt, and common equity.  The 

Company proposes the WACC which is inclusive of the common 

equity, which does not represent debt on which to set an interest 

rate.  The Commission believes there is value in setting an interest 

rate based upon debt that is relevant to the Company for the time 

duration of the reconciliation.  In order to capture the unique 

aspects of the relevant period we find that a hybrid approach 

should be utilized to determine the appropriate interest rate.  Such 

a hybrid calculation would take the weighted costs of short-term 

debt and long-term debt and exclude the weighted cost of common 

equity as the methodology in calculating the interest rate.  This 

results in an interest rate of 3.42%.  The Commission concludes 

that this hybrid interest rate of 3.42% is reasonable and appropriate 

to be utilized for the reconciliation period and is hereby adopted. 

 

 ComEd, which advocated for the approval of a reconciliation interest rate that reflects its 

weighted average cost of capital (“WACC”) in the 11-0721 proceeding, filed an application for 

rehearing, which the Commission granted.  In permitting rehearing on the methodology for 

calculating interest on reconciliation adjustments, the Commission stated that it wants “the 

record as complete as possible to gather further testimony and expertise from all parties in this 

case.”  Public Utility Special Open Meeting, June 22, 2012, Tr. 5-6.   

  Section 16-108.5(d)(1) of the Energy Infrastructure Modernization Act (“EIMA”) 

provides that the formula rate filings shall “include a reconciliation of the revenue requirement 

that was in effect for the prior rate year (as set by the cost inputs for the prior rate year) with the 

actual revenue requirement for the prior rate year (as reflected in the applicable FERC Form 1 

that reports the actual costs for the prior rate year). Any over-collection or under-collection 

indicated by such reconciliation shall be reflected as a credit against, or recovered as an 
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additional charge to, respectively, with interest, the charges for the applicable rate year.”  220 

ILCS 5/16-108.5(d)(1). 

 Although the EIMA specifies that any over-collection or under-collection will be credited 

or charged with interest, it does not specify the interest rate to be used or the method of 

calculating interest.  In this rehearing, ComEd continues to claim, as it did in the formula rate 

proceeding, that an interest rate based on its WACC should be applied to the annual 

reconciliation balances or credits approved in annual formula rate reconciliation proceedings.  

ComEd Ex. 32.0 at 6.  As discussed below, both principles of statutory interpretation under 

Illinois law and the evidence of record support utilization of a blended debt cost reconciliation 

interest rate that relies upon the market interest rates currently available for newly issued debt.  

The evidence shows that application of this blended debt cost rate, and exclusion of any equity 

components, properly reflect the marginal financing costs arising from reconciliation 

calculations under the Act. 

 A. Principles of Statutory Interpretation Support Rejection of ComEd’s 

Proposal that a Weighted Average Cost of Capital Interest Rate be Applied 

to the Reconciliation Balance/Credit.   

 

 As noted above, the rate of interest to be applied to reconciliation balances and credits is 

not specifically defined in the EIMA.  See Section 16-108.5(c), 16-108.5(d)(1).  Accordingly, 

when evaluating the appropriate interest rate to be applied, the Commission’s analysis of this 

issue must begin with an examination of the statutory language itself.  People ex rel. The 

Department of Public Aid v. Smith, 212 Ill.2d 389, 818 N.E.2d 1204 (2004) (“Smith”).  The 

primary objective in construing a statute is to determine and give effect to the legislature’s intent.  

Id., citing Yang v. City of Chicago, 195 Ill.2d 96, 745 N.E.2d 541 (2001).  This effort properly 

begins with an examination of the statutory language.  Smith, 212 Ill.2d at 397.  As such, each 
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undefined word in the statute must be ascribed its ordinary and popularly understood meaning.  

Smith, 212 Ill.2d at 397; Texaco-Cities Service Pipeline Co. v. McGaw, 182 Ill.2d 262, 270, 

(1998).  In addition, in evaluating the meaning of the term “interest”, the Commission must 

construe the statute as a whole and must consider the word in light of other relevant provisions of 

the statute.  County of DuPage v. Illinois Labor Relations Bd., 231 Ill.2d 593, 604, 900N.E.2d 

1095 (2008); Williams v. Staples, 208 Ill.2d 480, 487, 804 N.E.2d 489 (2004); In re Detention of 

Lieberman, 201 Ill.2d 300, 308, 776 N.E.2d 218 (2002). 

The words used by the General Assembly -- “with interest” – are used elsewhere within 

the EIMA and, indeed, throughout the Public Utilities Act.  For example, in addition to the 

annual reconciliation provisions of Section 16-108.5, subsection (b)(2) provides for a retroactive  

return to traditional ratemaking and an adjustment “with interest,” if the Commission finds, after 

notice and hearing, that a participating utility is not satisfying its investment amount 

commitments described in Section 16-108.5(b).  According to this subsection, the then current 

rates remain in effect “until such time as new rates are set pursuant to Article IX of this Act, 

subject to retroactive adjustment, with interest, to reconcile rates charged with actual costs.”  220 

ILCS 5/16-108.5(b). 

Section 16-108.5(g) also references the awarding of retroactive adjustments of rates “with 

interest” in the event that the formula rate becomes inoperative due to an average annual increase 

exceeding 2.5% as calculated pursuant to that same subsection.  220 ILCS 5/16-108.5(g).   

Similarly, subsection (h) of Section 16-108.5 references similar retroactive adjustment of rates, 

“with interest”, in the event that the Commission finds in 2017 that the change in the total 

average paid amount per kilowatt hour paid by residential customers between June 1, 2011 and 
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May 31, 2017 exceeds 2.5% compounded annually.  220 ILCS 5./16-108.5(h).  Similar 

retroactive adjustments “with interest” are provided for in 2022, when the EIMA sunsets.  Id. 

 Other references to retroactive adjustments of rates “with interest” appear throughout the 

Public Utilities Act, and the Commission has never interpreted these provisions as permitting a 

rate of interest equal to a utility’s WACC.  See, e.g., Section 8-306(k) (“When the customer is 

due a refund resulting from payment of an overcharge, the utility shall credit the customer in the 

amount of overpayment with interest from the date of overpayment by the customer. The rate for 

interest shall be at the appropriate rate determined by the Commission under 83 Ill. Adm. Code 

280.70.” [emphasis added]); Section 9-221 (Municipal taxes) (“If the Commission finds, after a 

hearing, that such supplemental schedule does not correctly specify such additional charge, it 

shall by order require a refund to the appropriate customers of the excess, if any, with interest, in 

such manner as it shall deem just and reasonable, and in and by such order shall require the 

utility to file an amended supplemental schedule corresponding to the finding and order of the 

Commission.” [emphasis added]); Section 9-222 (Gas Revenue Taxes) (“If the Commission 

finds, after a hearing, that such supplemental schedule does not correctly specify such additional 

charge, it shall by order require a refund to the appropriate customers of the excess, if any, with 

interest, in such manner as it shall deem just and reasonable, and in and by such order shall 

require the utility to file an amended supplemental schedule corresponding to the finding and 

order of the Commission.” [emphasis added]); Section 9-252 (Complaint made to ICC for 

improper charge) (“When complaint is made to the Commission concerning any rate or other 

charge of any public utility and the Commission finds, after a hearing, that the public utility has 

charged an excessive or unjustly discriminatory amount for its product, commodity or service, 

the Commission may order that the public utility make due reparation to the complainant 
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therefor, with interest at the legal rate from the date of payment of such excessive or unjustly 

discriminatory amount.” [emphasis added]); 9-252.1 (Billing errors) (“When a customer pays a 

bill as submitted by a public utility and the billing is later found to be incorrect due to an error 

either in charging more than the published rate or in measuring the quantity or volume of service 

provided, the utility shall refund the overcharge with interest from the date of overpayment at the 

legal rate or at a rate prescribed by rule of the Commission.” [emphasis added]); and Section 19-

115(g)(3)(D) (Obligations of alternative suppliers) (“The alternative gas supplier shall provide to 

the customer: … (D) refunds of any deposits with interest within 30 days after the date that the 

customer changes gas suppliers or discontinues service if the customer has satisfied all of his or 

her outstanding financial obligations to the alternative gas supplier at an interest rate set by the 

Commission which shall be the same as that required of gas utilities…” [emphasis added]).  220 

ILCS 5/8-306(k); 9-221; 9-222; 9-252; 9-252.1; 19-115(g)(3)(D).   

All of these provisions, which reference the awarding of refunds with interest, are 

designed to make the customer whole for excess revenues collected during a designated period, 

similar to the reconciliation provisions of Section 16-108.5 of the Act.  At no time in the 

awarding of refunds with interest under these provisions has the Commission established a rate 

of interest at the utility’s WACC. 

 Likewise, the General Assembly has clearly identified those ratemaking instances when 

the application of a specific “return” is appropriate.  For example, in Section 16-108.5, the Act 

provides that electric utilities opting for formula rates shall be entitled to an “investment return 

on pension assets net of deferred tax benefits equal to the utility's long-term debt cost of capital 

as of the end of the applicable calendar year… .”  220 ILCS 5/16-108.5(c)(4)(D).  Thus, in those 

instances when the General Assembly intended to permit a specific “return” on longer-lived 
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assets, rather than specifying use of the utility’s weighted average cost of capital, a long-term 

debt return level is specified.  We must assume that, for reconciliation balances and credits, the 

language of Section 16-108.5 would have provided for specific and more permanent return rates, 

possibly including the cost of long term debt, rather than the “interest” reference that exists in 

Section 16-108.5(c)(6).  

 In short, applying rules of statutory interpretation that require the Commission to ascribe 

a word’s ordinary and popularly understood meaning (Smith, 212 Ill.2d at 397), construe the 

statute as a whole and consider the word(s) in light of other relevant provisions of the statute 

(County of DuPage v. Illinois Labor Relations Bd., 231 Ill.2d 593, 604, 900N.E.2d 1095 (2008)), 

it is clear that ComEd’s argument that the utility’s WACC should be applied to reconciliation 

balances and credits is contrary to a plain reading of both Section 16-108.5 specifically and the 

Act in general.  

  B. The Company’s Request To Apply The Weighted Average Cost Of Capital  

  To The Reconciliation Balance Should Be Rejected. 

 

 ComEd has consistently argued that it should be able to charge consumers the weighted 

average cost of capital (“WACC”) on the reconciliation balance for the short time that the 

reconciliation balance is outstanding.  The weighted average cost of capital is composed of the 

cost of common equity, long term debt, and short term debt, determined at a specific point in 

time.  Tr. on Rehearing at 54.  The long term debt component, which the Commission recognized 

as 46.12% of the capital structure,
4
 is the composite of existing long term debt instruments, some 

going as far back as 1993.  ComEd Ex. 22.1, App. 13 & Tr. on Rehearing at 57.  The long term 

debt cost over the years ranges from 7.625% in 1993 to 4% in 2010 per instrument.  Id.  If the 

Commission charges consumers the WACC for the reconciliation balance, which is collected no 

                                                 
4
  The Order adopts the Staff’s recommended average capital structure, shown on Staff Exhibit 7.01.  Order of May 

29, 2012 at 138. 
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more than 2 years after the cost is incurred, consumers would effectively be asked to pay a 

historical interest rate far above current costs of debt financing, rather than the interest rate in 

effect when any required, newly issued debt is outstanding.  This is inappropriate and would 

overstate ComEd’s actual costs. 

 The WACC is also inappropriate because the common equity in the Company’s capital 

structure used to determine the weighted average cost of capital (the rate of return applied to the 

rate base) already reflects any net regulatory asset related to the reconciliation adjustment.  Tr. 

on Rehearing at 142.  Therefore, including a return on common equity in the interest rate applied 

to the reconciliation balance would in effect be double-counting a portion of the Company’s 

common equity. 

 As ComEd witness Ross Hemphill testified, it is impossible to precisely match costs and 

revenues in real time because we do not have a “time machine.”  ComEd Ex. 30.0 at 3-4.  The 

scheme built into Section 16-108.5 contains this two-year timing lag between when costs are 

incurred and when they are fully reconciled and recovered.  The statute recognizes that this is a 

modest lag, and expressly provides for interest, which is generally acknowledged as the way to 

compensate for the time value of money.  By contrast, the WACC is intended to compensate 

investors for funds used for infrastructure investment.  AG/AARP witness Brosch testified that 

the time value of money today and tomorrow is clearly not ComEd’s weighted historical cost of 

capital, but is instead forward looking and necessarily concerned with the marginal cost of 

capital today and tomorrow.  It would be inappropriate to apply the WACC to this two-year 

revenue lag. The drafters of Section 16-108.5 did not provide for a “return” as applicable to 

pension assets and clearly did not specify using the WACC on the reconciliation balance. 
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 C. The Commission Should Approve a Blended Reconciliation Interest Rate  

  that Relies Upon Current, Rather Than Historical, Interest Rates for Newly  

  Issued Debt That Appropriately Recognize the Short, Two-Year Delay in  

  Reconciling Actual Costs.   

  

 As noted previously in this Brief, the Commission in its Order of May 29, 2012 in this 

docket applied a hybrid 3.42% interest rate on the reconciliation balance, which it described as 

“the weighted costs of short-term and long-term debt [and which] exclude[d] the weighted cost 

of common equity.”
5
   

 While there is ample justification for using a currently lower short term debt cost rate or 

customer deposit interest rate, for the reasons explained in Mr. Brosch’s prior testimony in 

Docket No. 11-0721
6
, a reasonable balance that is quite generous to ComEd was struck by the 

Commission in adopting a blended debt cost rate, Mr. Brosch testified on rehearing.   AG/AARP 

Ex. 5.0 at 13-14.  Because future reconciliation balances, either positive or negative, may extend 

over more than 12 months, some consideration and blending of longer-term debt cost rates may 

be appropriate.  However, rather than using ComEd’s embedded cost of long-term debt, Mr. 

Brosch testified that the Commission‘s blended debt cost rate should rely upon the market 

interest rates currently available for newly issued debt that are indicative of the marginal 

financing costs arising from reconciliation calculations under the Act, as discussed below. 

 First, it is important to note that the reconciliation revenue requirement represents a 

balance to either be collected from or returned to ratepayers.  This balance will impact the 

utility’s future marginal cash flows, the “next” dollars of new financing that are either needed or 

avoided by ComEd if its reconciliation balances are positive or negative, respectively.  From 

ComEd’s perspective, if it must finance a regulatory asset associated with reconciliation amounts 

to be collected from ratepayers, it will do so using marginal working capital resources from 

                                                 
5
 Docket 11-0721, Order of May 29, 2012 at 166. 

6
 See AG/AARP Ex. 1.0 at 17-18. 
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available internal cash flows or from new dollars of short term debt, until more permanent 

financing is required.  AG/AARP Ex. 5.0 at 14. ComEd is not able to apply its already deployed 

permanent debt and equity capital, as summarized in its WACC, to finance the future marginal 

working capital requirements arising from the reconciliation process.  These capital resources 

have already been deployed to support rate base assets.  With regard to long-term debt in 

particular, the utility’s weighted cost is a function of timing of past debt issuances and market 

interest rates at those times and tells us nothing about the marginal cost of new debt.  Id. at 14-

15. 

 AG/AARP witness Brosch instead calculated a more appropriate blended interest rate 

that could reasonably be applied to ComEd’s reconciliation balances, based upon current 

marginal capital cost rates and the Commission’s short and long-term debt blending 

methodology.  He recommended that the Commission look to published market interest rates for 

guidance with respect to current yields required to attract capital.  Id. at 15. AG/AARP Exhibit 

No. 5.1 is a copy of reported Selected Interest Rates from the Board of Governors of the Federal 

Reserve System for the week July 23, 2012.
7
  It reports a yield percentage for Baa-rated 

corporate bonds of 4.85% and for short-term non-financial commercial paper annual current 

yields of 0.21%.  Weighting these values together equally produces an interest rate based upon 

current marginal costs of short/long term debt of 2.53%.
8
  Such a widely published report of 

currently available market interest rates could be updated annually to account for changing 

capital market conditions.  Id.  A copy of AG/AARP Ex. 5.1 is attached to this Brief as Appendix 

A. 

                                                 
7
  Available at: http://www.federalreserve.gov/releases/h15/current/default.htm 

8
  (4.85% + 0.21%) / 2 = 2.53% 



19 

 

 The evidence shows that it is reasonable to equally weight the marginal cost of short term 

and long term debt in determining a reasonable reconciliation interest rate.  As explained by Mr. 

Brosch, the reconciliation balance should have an average term of about 24 months from the 

mid-point of the accumulation year being reconciled, which is denoted “Yr X” on ComEd Ex. 

10.2, page 6 (Sch FR A-4) to the mid-point of the recovery year denoted “Yr X+2”.  Over 24 

months, the utility could elect to use and roll-over short term debt financing as it matures or 

could employ long term debt after a period of short term financing.  The fact that a reconciliation 

balance can swing from positive to negative amounts each year may argue for use of a more than 

50 percent weighting of short term debt, while the potential for persistently positive 

reconciliations after EIMA investments have ramped up in future years may argue for more 

permanent financing of reconciliation balances at that time.  With these considerations in mind, 

an equal weighting of published market yields on short term and long term debt would 

accomplish a reasonable estimate of the time value of money associated with reconciliation 

balances awaiting recovery from, or return to ratepayers.  Id. at 16.   

 While ComEd characterizes the reconciliation balances and credits as “advances of 

funds” and claims that the Commission’s historical treatment of customer deposits supports 

using ComEd’s WACC for reconciliation balances.  ComEd Ex. 32.0 at 7-8.  But the Company is 

wrong on this point.  Advances of funds from customers in the form of deposits are not allowed 

to earn ComEd’s WACC, but instead accrue interest at a periodically adjusted rate that has 

recently been much lower than ComEd’s WACC.  The availability of low-cost capital to the 

utility has been accounted for as a rate base offset to recognize this capital resource at its actual 

cost.  These facts have nothing to do with how ComEd may finance its marginal working capital 
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requirements arising from reconciliation balances, because additional customer deposits are not 

available for such funding.  AG/AARP Ex. 5.0 at 16-17.   

 In its testimony, ComEd further challenged the Commission’s entry of the hybrid 

reconciliation interest rate, arguing that the 3.42% debt cost rate used by the Commission is not 

correctly calculated and, “[a] more accurate calculation would produce a rate of 6.36%.”
9
  

ComEd witness Houtsma states if the Commission determines that a debt based rate should be 

utilized, then the charges should be calculated in the relative proportion of short term and long 

term debt to the total amount of debt outstanding.  ComEd Ex. 32.0 at 8.  This alternative 

approach, however, should be rejected.  Very little short term debt was included in the 

Commission-approved ComEd capital structure,
10

 causing Mr. Trpik’s alternative percentage 

rate to be heavily weighted toward the historical embedded cost of ComEd’s long-term debt.  A 

more reasonable balance would be an equal weighting of short-term and long-term debt and 

would employ marginal cost rates rather than embedded costs to both elements of debt cost.  

AG/AARP Ex. 5.0 at 17.      

 ComEd’s only substantive criticism of Mr. Brosch’s recommended use of an equal 

weighting of published market yields on short term and long term debt for the reconciliation 

interest rate was offered by witness Samuel Hadaway.  He claimed that the interest rates reported 

in the Federal Reserve System H-15 series, as provided by Mr. Brosch, are corporate averages, 

rather than rates for utility debt.  ComEd Ex. 37.0 at 8.  In the next breath, however, Mr. 

Hadaway admits that the differences between reported corporate and utility interest rates “are 

generally small.”  Id. at 8-9.  While claiming that Mr. Brosch’s recommendation is “neither 

                                                 
9
  ComEd Ex. 31.0, line 122. 

10
  The May 29, 2012 Order in Docket No. 11-0721 summarized the positions of ComEd and Staff in a data 

table on page 117, where long term debt “LTD” was approximately 53% of total capitalization and short term debt 

“STD” was about 0.5% of total capitalization. 
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properly conceived nor correctly supported”, he never explains why he believes as such.  This 

hardly constitutes substantive evidence supporting rejection of Mr. Brosch’s recommended 

approach. 

 Staff witness Alan Pregozen also rejected the notion of applying the utility’s WACC to 

reconciliation balances and credits, but devised a different calculation approach.  He 

recommended that the Commission’s calculation of the common equity component of the rate of 

return on reconciliation adjustments reflect a two-year delay in the recovery of reconciliation 

balances.  For the debt component, he suggests using the same weighted costs of debt the 

Commission applies to rate base “as a matter of convenience.”  Staff Ex. 25.0 at 2.  In doing so, 

Mr. Pregozen assumed that the reconciliation balance calculation is “subject to Commission 

determinations of prudence and reasonableness,” and that “the size of the reconciliation 

adjustment is a function of the same risk of prudence and reasonableness.”  Id.  He also asserted 

that Staff’s previous testimony, which rejected the notion that the reconciliation adjustment was 

subject to the same regulatory and sales risks as rate base assets, mistakenly assumed the 

reconciliation adjustment was similar to a rider true-up mechanism “which is designed to recover 

the exact costs incurred, no more, no less.”  Id. at 3.  In addition, he opined that in his judgment, 

the reconciliation balance is subject to the same prudence and sales risks as rate base assets.  Id. 

at 7. 

 Mr. Pregozen’s analysis should be rejected, however.  In fact, Staff’s original risk 

analogy to a rider is apt, because, as Mr. Pregozen admitted, riders are subjection to prudency 

and reasonableness assessments by the Commission. Tr. on Rehearing at 75.  Moreover, 

permitting a return on common equity in the reconciliation interest rate, as noted above, is also 

inappropriate because the common equity in the Company’s capital structure used to determine 
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the weighted average cost of capital (the rate of return applied to the rate base) already reflects 

any net regulatory asset related to the reconciliation adjustment.  Tr. on Rehearing at 142.  

Therefore, including a return on common equity in the interest rate applied to the reconciliation 

balance would in effect be double-counting a portion of the Company’s common equity.  

 Accordingly, the Company’s criticisms should be rejected, and Staff’s modified, inflated 

interest calculation should be rejected.  Mr. Brosch’s recommended use of a reconciliation 

interest rate that incorporates an equal weighting of published market yields on short term and 

long term debt, which provides a reasonable estimate of the two-year time value of money 

associated with reconciliation balances awaiting recovery from, or return to ratepayers, should be 

adopted.      

 D. The Reconciliation Interest Calculation Must Account for Incremental Tax  

  Deferral Benefits Realized by the Company.   

 

 ComEd experiences incremental income tax deferral benefits when it incurs costs that are 

recoverable through rate revenues in later periods.  When the collection of taxable revenues lags 

behind the deduction of expenses on ComEd/Exelon income tax returns, there is an offsetting 

cash flow benefit to the Company because the Company avoids paying income taxes that would 

otherwise be paid on the higher revenues.   Alternatively, if ComEd’s collection of taxable 

revenues occurs more rapidly than deductible expenses are incurred, the Company’s income 

taxes become payable sooner and cash flow is again impacted.  While the cash flows of actually 

collecting or refunding the reconciliation balances are delayed pending reconciliation, interest is 

accrued throughout the collection or recovery period to compensate for the timing of such cash 

flows.  It is important to recognize the timing of both the reconciliation revenues and the related 

income taxes to fully account for all of the cash flows associated with formula ratemaking. These 
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tax deferral benefits are being recorded by ComEd as Accumulated Deferred Income Taxes 

(“ADIT”) associated with the reconciliation regulatory asset/liability balances.  AG/AARP Ex. 

5.0 at 18, 21; Tr. on Rehearing at 142. 

 As AG/AARP witness Brosch explained, Statement of Financial Accounting Standards 

71 (“SFAS 71”)
11

 recognizes that a unique consideration is introduced by rate regulation that 

may impact the relationship of costs and revenues.  Regulators sometimes include incurred costs 

in the revenue requirement in a period other than the period in which the costs would be charged 

to expense by an unregulated enterprise.  That procedure can create new regulatory assets (future 

cash inflows from the rate-making process), can reduce assets (reductions of future cash inflows 

from the rate-making process), or may create new regulatory liabilities (future cash outflows that 

will result from the rate-making process). Thus, under SFAS 71, a regulated utility is required to 

capitalize a cost as a regulatory asset or recognize an obligation as a regulatory liability, if it is 

probable that through the ratemaking process there will be a corresponding increase or decrease 

in future revenues. AG/AARP Ex. 5.0 at 18. 

 In its response to AG data request 3.01 in Docket No. 12-0321, ComEd indicated that it 

had recorded a Regulatory Asset balance of $29,005,000 as shown in its FERC Form 1, page 

232.1, Line 9, “which represents the estimated under-recovery of ComEd’s revenue requirement 

in 2011 (reconciliation) as of December 31, 2011, determined using the formula rate 

methodology allowed under the Energy Infrastructure Modernization Act (“EIMA”).”  

AG/AARP Ex. 5.0 at 19; Tr. on Rehearing at 142.  This estimated amount was later changed 

after ComEd evaluated changes required in the Commission’s May 29, 2012 Order in this 

docket. This regulatory asset/liability balance is required to be recognized on the Company’s 

                                                 
11

  Accounting Standards have recently been codified with legacy SFAS 71 now included within Accounting 

Standards Codification (“ASC”) 840 and 980. 
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books in accordance with Generally Accepted Accounting Principles (“GAAP”) to properly 

account for the effects of regulation on the Company’s accrual-basis revenues and earnings.  See 

AG/AARP Exhibit 5.2; AG/AARP Ex. 5.0 at 19. 

 ComEd records accumulated deferred income taxes (“ADIT”) associated with this 

formula rate regulatory asset/liability balance.  The per books ADIT balance associated with the 

$29 million that ComEd estimated it would collect through reconciliation was a credit of $11.944 

million.
12

 AG/AARP Ex. 5.0 at 19.  The recorded ADIT amount associated with the EIMA 

reconciliation regulatory asset or liability represents the estimated income tax cash flow benefit 

arising from the book/tax timing difference between when deductible expenses are incurred and 

when the related taxable revenues will be collected as a result of the reconciliation process.  The 

Company recorded deferred income tax expense on about $29 million of reconciliation revenues 

to be recovered in 2013 as a result of the fact that Section 16-108.5 allows it to retroactively 

reconcile its revenue requirement.  All of the related tax deductible expenses and other costs 

incurred in 2011 would be recognized on the 2011 Exelon income tax return, creating a timing 

difference and an associated ADIT credit balance of $11.944 million, which represents non-

investor funds available to the utility from income tax deferrals.  Id. at 20. 

 ComEd excluded from rate base the recorded ADIT balances associated with the 

reconciliation regulatory asset simply because, “the regulatory asset is not included in rate base.” 

Id.  But this treatment is incorrect because the regulatory asset, while not in rate base, is being 

allowed to separately earn interest even though it is not included in rate base.  The income tax 

deferral results in ComEd having the benefit of non-investor, ADIT funds available to it prior to 

final recovery of the full reconciliation amount, and these non-investor funds must be recognized 

somewhere, either in calculating rate base or in calculating the interest applicable to the 

                                                 
12

  See ComEd Ex. 10.3 WP 4, page 4 of 4 at line 95. 
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reconciliation balance.  The rate base exclusion of ADIT proposed by ComEd is only reasonable 

if the interest accrued on the reconciliation balance is applied to a net-of income tax balance.  Id. 

 The Commission’s Order in Docket No. 11-0721 indicated a concern that recognition of 

formula ratemaking-related ADIT may not comply with Generally Accepted Accounting 

Principles.  Order of May 29, 2012 at 59.  But there is no dispute that ComEd maintains its books 

in accordance with GAAP or that ADIT must be recorded in connection with the reconciliation 

regulatory asset/liability balance because the reconciliation process creates a book/tax timing 

difference.  The only real dispute is how to treat the ADIT arising from the reconciliation process 

for ratemaking purposes.   GAAP does not provide any direction to regulators about which ADIT 

balances are jurisdictional or how ADIT balances should be treated in formula ratemaking 

proceedings.  ComEd would prefer to retain these ADIT benefits for shareholders by excluding 

them from rate base and also ignoring them when applying interest to the reconciliation balance 

to be charged or credited to customers.  ComEd’s approach would allow the Company to collect 

more than the actual costs associated with the reconciliation balance by ignoring the tax timing 

differences recognized by GAAP and quantified as $11.944 million.
13

  As noted by Mr. Brosch, 

the more equitable approach is to not ignore income tax effects, but to instead apply interest on a 

net of income tax basis when calculating charges or credits to customers on ComEd Ex. 10.2, 

Schedule FR A-4.   

 After the issuance of the Commission May 29 Order in Docket No. 11-0721, the $29 

million regulatory asset turned into a large regulatory liability to be returned to customers in the 

Company’s compliance filing.  Under circumstances involving a refund to ratepayers, the 

application of the reconciliation interest rate to a net of tax basis would  serve to decrease the 

Company’s refund obligation (and increase the reconciliation revenue requirement), by reducing 

                                                 
13

  See AG/AARP Ex. 5.0 at 22, citing ComEd Ex. 10.3 WP 4, page 4 of 4 at line 95. 
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total interest amounts accrued.  However, regardless of the immediate ratepayer/shareholder 

impact, a complete accounting for reconciliation interest requires that the related income tax 

deferral effects recorded as ADIT not be ignored.  Id. at 22-23. 

 As noted earlier in the Brief there are two ways for the Commission to recognize this 

non-investor-supplied source of funds as it constructs the reconciliation interest calculation.  One 

way to account for non-investor supplied funds represented by ADITs in the reconciliation 

balance, given the structure of ComEd’s formula ratemaking on its Schedule FR A-4, is to 

proportionately reduce the allowed interest rate to a net of income tax equivalent rate.  This can 

be accomplished by multiplying the Commission-approved interest rate at line 4 of FR A-4 by 

the complement of the composite income tax rate on a new line 5, to determine an equivalent net 

of income tax rate on a new line 6.  Mathematically, using the 3.42% interest rate previously 

approved by the Commission for illustration purposes, would appear as follows: 

 

 

  

 

 

AG/AARP Ex. 5.0 at 23.  

 Factoring the allowed annual interest rate to reflect the tax impact of the delayed revenue 

recovery and the ADIT arising from the reconciliation process recognizes the effect of the extra 

cash retained by the Company due to the income tax deferrals reflected in the ADIT balance and 

is a more precise accounting for such income tax effects.  This approach also accurately and 

effectively matches the ADIT balance to the ultimate approved reconciliation balance, correcting 

Ln Description Source Amounts 

4 Annual Interest Rate ICC Order Dkt 11-0721 3.42% 

5 Net of Tax Factor 1 – 41.175% (Sch FR C-4, line 4) .58825 

6 Net of Tax Rate Line 4 * Line 5 2.01% 
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for any imprecise estimates that may have been recorded as ADIT balances on the Company’s 

books.  This approach captures the actual cost of the reconciliation to the Company and is 

superior to simply ignoring the effect of the tax timing difference by excluding the recorded 

ADIT balances from rate base as ComEd has proposed.  If the reconciliation interest rate is 

modified by future Commission order, the “Net of Tax Factor” shown in the table above should 

be applied to any revised interest rate used in the future. Id. at 23-24. 

 A second way for the Commission to recognize the over-collection or under-collection of 

the revenue requirement net of applicable income taxes is by applying the complement of the 

income tax rate to the over- or under-collected balance.    Interest should then be calculated by 

applying the approved interest rate to the over-collection or under-collection net of income taxes.  

As explained by AG/AARP witness David Effron, if there is a gross under-collected balance of 

$1,000,000, then the under-collected balance net of income taxes is $600,000, and that is the 

balance to which the applicable interest rate should be applied.  The same end result can be 

achieved by applying the interest rate net of income taxes (i*(l-t), where I = the interest rate and t 

= the tax rate) to the under-collected balance of $1,000,000.  AG/AARP Ex. 6.0 at 4.   

 Either way – accounting for non-investor supplied funds represented by ADITs in the 

reconciliation balance or by applying the complement of the income tax rate to the over- or 

under-collected reconciliation balance -- will ensure that the interest rate established by the 

Commission is applied to the net source of cash provided by any over-collection or to the net 

cash required by any under-collection.  Making this calculation is essential to ensuring that the 

income tax effect on these balances and credits is recognized in the calculation of the 

reconciliation revenue requirement. 
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IV. COMED’S ABILITY TO INVEST IN INFRASTRUCTURE REQUIRED BY 

SECTION 16-108.5 OF THE ACT HAS NOT BEEN COMPROMISED. 

 

 In both its Application for Rehearing and in the testimony of ComEd witness Joseph 

Trpik, the Company claims that Commission’s ratemaking decisions related to the pension asset, 

use of average rate base in the reconciliation calculation and the selection of a hybrid 

reconciliation interest rate that does not recognize its WACC “have adversely impacted the 

investments that ComEd can make in EIMA programs including, but not limited to, AMI.”  

ComEd Ex. 31.1 at 3.  These claims should be rejected by the Commission. 

 As noted by AG/AARP witness Brosch, as long as ComEd has access to capital markets, 

the Company’s management has a choice about whether or not to invest in otherwise 

discretionary capital projects.  In its most recent SEC Form 10, Exelon (ComEd’s parent 

company) and its subsidiaries, including ComEd, reported that they “believe their cash flow from 

operating activities, access to credit markets and their credit facilities provide sufficient 

liquidity”, and indicated that, “[i]f ComEd lost its investment grade credit rating as of March 31, 

2012, it would have been required to provide incremental collateral of $218 million, which takes 

into account commercial paper borrowings as of March 31, 2012.”  AG/AARP Ex. 5.0 at 25; 

AG/AARP Ex. 5.3. 

 It is not clear from Mr. Trpik’s testimony whether he is indicating that ComEd or Exelon 

has imposed additional investment limitation criteria in deciding whether or not to make 

discretionary investments in ComEd rate base.  Regardless of internal investment priorities, 

ComEd clearly has access to sufficient capital funding on reasonable terms if it decides to invest 

in new rate base assets in Illinois.   

 ComEd also claims a level of “uncertainty” exists about the Company’s ability to recover 

costs.  ComEd Ex. 31.1 at 13.  This claim is baseless, however.  Under Section 16-108.5 of the 
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Act, all of ComEd’s prudently incurred costs, including changes in ComEd expenses and growth 

in ComEd’s rate base investment will be recoverable based upon amounts recorded in its FERC 

Form 1 each year.  Any incurred cost amounts not recovered currently through prospective rates 

will be subject to comprehensive reconciliation and later recovery with interest.  Each new dollar 

of prudently incurred EIMA investment will be includable in rate base in the year it is completed 

and depreciation on such investments will be recoverable from ratepayers.   

 While ComEd claims that it may not invest in or substantially delay new infrastructure 

investments if the ratemaking decisions that are the subject of this rehearing do not go their way, 

the Company has neither identified nor quantified any inability to fund EIMA investments under 

the revenue streams that will result from the Commission’s May 29, 2012 Order.  As noted by 

AG/AARP witness Brosch, ComEd may be less willing to immediately fund EIMA investments 

under the somewhat lower than apparently expected revenue streams resulting from the 

Commission’s May 29 Order than if the Company had prevailed on the ratemaking issues that 

are the subject of this rehearing.  But the evidence shows that the Company is quite able to invest 

in EIMA infrastructure requirements with the existing capital resources that are available to it, 

particularly given the guaranteed cost recovery and reconciliation-with-interest true-up 

mechanisms created by the passage of Section 16-108.5 of the Act.   
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V. CONCLUSION 

 Accordingly, the People of the State of Illinois and AARP urge the Commission to enter 

an Order on Rehearing consistent with the arguments and recommendations made in this Brief.   
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