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  INITIAL BRIEF ON REHEARING OF THE
ILLINOIS INDUSTRIAL ENERGY CONSUMERS

I. INTRODUCTION

The Commission granted partial rehearing of the Final Order of May 29, 2012 (“May 29

Order”) in this case.  Specifically, the Commission granted in part and denied in part, the

Application for Rehearing of Commonwealth Edison Company (“ComEd” or “Company”) filed on

June 5, 2012.  Rehearing was granted on only three  issues: (i) the pension asset issue; (ii) average-

year versus year-end rate base; and (iii) the methodology regarding calculation of interest on

reconciliation adjustments.  (Notice of Commission Action, June 22, 2012).  IIEC participated in

the rehearing in this case to address issues relating to the interest rate on reconciliation balances and

the average-year versus year-end rate base issues.  

On rehearing, IIEC presented the direct testimony and exhibit of Michael P. Gorman of the

firm of Brubaker & Associates, Inc.  (IIEC Ex. 3.0RH and 3.1RH).1  Mr. Gorman responded to

certain issues raised by ComEd witnesses in their direct testimony.  Specifically, Mr. Gorman

responds to ComEd witnesses’ presentation on the Formula Rate Law cost recovery pattern,2 the

failure of ComEd witnesses to consider the Formula Rate Law earnings stabilization elements, and

their testimony on the appropriate carrying charge for formula rate reconciliation adjustments.  

1 Mr. Gorman also presented direct and rebuttal testimony in the original proceeding.
(IIEC Ex. 1.0-C and IIEC ex. 2.0).

2 ComEd refers to Section 16-108.5 of the Public Utilities Act (220 ILCS 5/16-108.5) as
the Energy Infrastructure Modernization Act (“EIMA”).  Mr. Gorman made a similar reference
in his direct testimony on rehearing.  IIEC will refer to Section 16-108.5 in this Brief as the
“Formula Rate Law”.

1



With respect to the interest rate issues, Mr. Gorman concluded that ComEd’s presentation 

misstated the Formula Rate Law cost recovery pattern, ignored material earnings protection

components of the formula rate, and provided an incorrect description of the lag in recovering the

utility’s prudent and reasonable costs.  (Gorman, IIEC Ex. 3.0RH at 2-11:31-261).  IIEC supports

the May 29 Order’s rejection of ComEd’s weighted average cost of capital (“WACC”) as a proxy

for the interest rate applicable to reconciliation adjustments and of the Commission’s use of an

interest rate that recognizes the shorter term nature of reconciliation adjustments.  Mr. Gorman also

concluded that ComEd’s proposal to use its weighted average cost of capital as the carrying charge

for reconciliation balances and earnings collar adjustments would not be prudent or reasonable and

should be rejected.  (Id. at 12-16:262-366).  Finally, Mr. Gorman concludes that the most

appropriate and balanced funding source and carrying charge for reconciliation and earnings collar

deferred balances are ComEd’s short-term borrowing facility and short term interest rates,

respectively.  (Id. at 16-19:367-442).

With regard to average-year versus year-end rate base issues, IIEC supports the May 29

Order’s determination that use of an average rate base for reconciliation is consistent with Section

16-108.5 of the Public Utilities Act.  (220 ILCS 5/16-108.5).  If the Commission applies its findings

on ComEd’s investment pattern consistently, an average-year rate base approach should be used for

setting and for reconciling formula rates.
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II. CALCULATION OF INTEREST ON RECONCILIATION ADJUSTMENTS

The May 29 Order correctly rejects use of the WACC as the interest rate on reconciliation

adjustments.  (May 29 Order at 165-166).  Instead, the Commission adopted a blended interest rate

attempting to recognize its view of the hybrid character of reconciliation adjustments as both short-

term and long-term in nature.  (May 29 Order at 166).  The Commission also recognized that using

the WACC, which includes a common equity component, would improperly treat the reconciliation

adjustment as a rate base component.  (Id.).  

IIEC supports the Commission’s rejection of ComEd’s WACC as the interest rate for

reconciliation balances.  It also supports the Commission’s exclusion of common equity from the

calculation of an interest rate based on a blend of short-term and long-term debt and short-term debt

rates.  However, IIEC believes that a more accurate estimate of the appropriate carrying charge for

the reconciliation balance would be ComEd’s short-term debt costs.  

A. The Formula Rate Law Does Not Require the Use of ComEd’s WACC as the
Interest Rate on Reconciliation Adjustments

The ComEd Formula Rate Law does not require or mandate the use of ComEd’s WACC (its

rate of return on rate base) as a carrying charge/interest rate on reconciliation balances.  (See, 220

ILCS 5/16-108.5).  Indeed, the  phrase “weighted average cost of capital” is never used in the

Formula Rate Law.  (Id.).  The General Assembly applied the “weighted average” concept in the

Formula Rate Law only in describing a limit on the increase in the average amount per kWh paid

by residential retail customers.  (220 ILCS 5/16-108.5(g)).  
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Also, the General Assembly used the word “interest”.  That word – as opposed to “return”

or some other term with a specialized meaning – connotes merely compensation for the time value

of money.  As the Commission held in its May 29 Order, the determination of the appropriate

interest rate was a task left to the Commission.  (May 29 Order at 165-166).  ComEd’s actual,

prudent cost of financing reconciliation balances is not its WACC, or any other rate that includes

an equity return.

The Formula Rate Law does not specify that utilities are authorized, permitted, or required

to earn investment return on their reconciliation adjustment balances.  (220 ILCS 5/16-108.5). 

Utilities are permitted to recover only interest on those balances.  (220 ILCS 5/16-108.5(c)(6) and

(d)(1)).  ComEd earns a WACC return only on its actual investment in assets used to provide

delivery service.  (220 ILCS 5/9-211; see also, Trpik, Aug. 3 Tr. 58-59).  ComEd’s WACC return

is included in the revenue requirements used in the Formula Rate Law’s rate setting and

reconciliation processes.  (220 ILCS 5/161-08.5(c)(3); see, Trpik, Aug. 3 Tr. 54-56 (explaining

elements of WACC and suggesting those elements are included in formula rates as part of the

WACC)).  Applying ComEd’s WACC return again to reconciliation balances, which already include

the return to which ComEd is entitled, is neither required nor appropriate.  

As shown above, the Formula Rate Law does not require or mandate use of ComEd’s

weighted average cost of capital (whether called rate of return, investment return, or return on rate

base) as the interest rate on reconciliation balances.
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B. Nature of Reconciliation Adjustment Balance

A reconciliation adjustment balance represents a temporary receivable asset that consists of

the difference between a forecasted revenue requirement and a revenue requirement based on the

actual cost data for the same period.  For example, actual 2013 FERC Form 1 data plus projected

net rate base changes for 2014 will be used to project a revenue requirement for 2014.  The subject

revenue requirement will be collected in rates effective on January 1, 2015.  In May of 2015, the

projected revenue requirement for 2014 will be reconciled to the actual revenue requirement for

2014, based on actual cost data taken from ComEd’s FERC Form 1 for 2014.  (220 ILCS 5/16-

108.5(c)(6) (stating the formula rate “shall provide for an annual reconciliation of the revenue

requirement reflected in rates . . . with what the revenue requirement would have been had the actual

cost information . . . been available . . ..”); 220 ILCS 5/16-108.5(d)(1) (stating the reconciliation

filing “. . . shall . . . include a reconciliation of the revenue requirement that was in effect for the

prior rate year . . . with the actual revenue requirement for the prior rate year.”); Gorman, IIEC Ex.

3.0RH at 13:292-299 and Ex. 3.1RH).  

Reconciliation adjustments will be a function of variances of actual revenue requirements

from the forecasted revenue requirements.  (220 ILCS 5/16-108.5(d); Gorman, IIEC Ex. 3.0RH at

13-14:307-312).  While it is not known if the differences between the actual revenue requirement

and the projected revenue requirement will be material, any revenue and earnings adjustments from

the reconciliation process will be recovered by the utility from a revenue perspective within 12

months and from a cash flow perspective not more than 24 months after the rate year. (Gorman,
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IIEC Ex. 3.0RH at 7-8:165-184, 13:302-305; Pregozen, Aug. 3 Tr. 78-79).  The reconciliation

process allows ComEd to promptly record a regulatory asset to recognize that rates will be adjusted

to recover its full revenue requirement for each rate year.3  (Gorman, IIEC Ex. 3.0RH at 9:197-217). 

Furthermore, since the design of the formula rates, specifically, the forecast of net investment

changes for the rate year, tends to minimize reconciliation amounts  for the rate year (2014 in the

example above), the forecasts should yield a reasonable approximation of ComEd’s rate year capital

costs.  This process will help to achieve minimized reconciliation amounts, an objective the

Commission already has found appropriate.  (May 29 Order at 167). 

         In summary, the reconciliation adjustment gives a great deal of assurance that ComEd will see

full recovery of its actual costs, and it reduces the uncertainty of cost recovery, relative to traditional

ratemaking.  Also, because the reconciliation adjustment balance (as well as any earnings collar

balance) can be recorded as a regulatory asset in the year following the rate year, the lag in revenue

and earnings created by a variance between the projected and actual revenue requirements will be

less than 12 months.  Therefore, the regulatory asset represents a short term receivable, not an

investment in long term assets.  (See Houtsma, Aug 3 Tr. at 150 (“It does not provide any cash that

can be invested until it is received”).  The reconciliation will make ComEd whole on a cash basis

(i.e., recover its actual costs) for the reconciliation amount within 24 months of the rate year. 

(Gorman, IIEC Ex. 3.0RH at 14:318-321).  This regulatory asset represents a receivable and is a

3  It is worth noting that both the projected and actual revenue requirements will include
the cost of the utility’s capital, the WACC.  Thus the reconciliation balance will include the
utility’s cost of capital as well.  (220 ILCS 5/16-108.5(d)(1)).  
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short-term asset carried by ComEd only until it is recovered from customers, when the financing

requirement will end. (Gorman, IIEC Ex. 3.0RH at 14:325-326).   

C. ComEd’s Short Term Borrowing Facilities is the Most Prudent and Reasonable
 Funding Source for Reconciliation Balances

As noted above, reconciliation adjustment balances can vary from year to year and are not

expected to be material in amount.  Indeed, it is possible an adjustment for a particular year could

be negative.  (Gorman, IIEC Ex. 3.0RH at 16:359-361; 220 ILCS 5/16-108.5(d)(1)) (reconciliation

filing to include “a charge or a credit.”)).  Therefore, a short term funding source that provides the

utility with borrowing flexibility would be the most prudent and reasonable source of funds for

reconciliation adjustment balances.  Longer term capital sources would not provide the utility with

the flexibility needed to match the expected annual variability and duration of reconciliation

balances.  

The funding mechanism should be capable of being increased or decreased as adjustment

balances are created and recovered from customers.   (Gorman, IIEC Ex. 3.0RH at 16:369-373).  By

synchronizing the outstanding reconciliation balances with a prudent funding source, carrying

charges associated with the regulatory assets will be minimized.  Short term capital sources, such

as ComEd’s short term credit facility, lend themselves to such a synchronization and cost

minimization.   Thus, ComEd’s short term credit facility represents the most prudent and reasonable

funding option for reconciliation adjustment balances, and the cost of that source represents

ComEd’s prudent and reasonable carrying charge/interest rate on reconciliation adjustment balances. 
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Use of short term debt to fund the reconciliation balance gives recognition to the fact that

there may be no out-of-pocket carrying charges associated with such balances.  ComEd may not

need to borrow money to finance its recording of a regulatory asset, as that accounting entry may

not require increased access to a borrowing facility.  Under such circumstances, ComEd would have

no actual external finance costs associated with the reconciliation balance. (Gorman, IIEC Ex.

3.0RH at 17:390-395).  Therefore, since ComEd’s actual cost may be zero, the lowest cost funding

source represents the most reasonable reconciliation carrying charge. 

Finally, consideration must also be given to maintaining a match between the type of

financing used and the period over which a reconciliation adjustment will be recovered from utility

customers.  As noted above, that period of time will not continue for more than 24 months after the

rate year.  Use of a short term borrowing facility allows ComEd to pay down that facility as it

recovers the regulatory asset associated with the reconciliation balance from its customers.  As

ComEd witness Trpik explained, longer term debt obligations typically do not permit ComEd to

minimize carrying charges in that way.  (Trpik, Aug. 3 Tr. 58, 67-68).  This is an additional reason

a short term borrowing facility would be the most prudent and reasonable funding source for

reconciliation adjustment balances.  The short term interest rate associated with such a facility is,

thus, the appropriate interest rate for reconciliation balances.

ComEd has suggested that because its short term debt balance is already included in its cost

of capital, there is no short term debt available to carry a reconciliation balance.  (ComEd Corr. Init.

Br. at 118-120; see, Houtsma, ComEd Ex. 12.0 at 36:784-791).  IIEC recognizes that such argument
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has merit.  Therefore, while IIEC recommends that the Commission  use the cost of short term debt,

it also recommends that the Commission exclude short term debt supporting a reconciliation balance

(as well as short term debt supporting construction work in progress) from the short term debt

component of the approved formula rate capital structure.  While this would carve out that amount

of short term debt, it would also ensure a reasonable allocation of ComEd’s actual outstanding

capital to its rate base, its CWIP balances and its reconciliation balances. (Gorman, IIEC Ex. 3.0RH

at 18-19:423-434).  This approach will provide full recovery of ComEd’s financing costs.  It also

would eliminate concerns about customers receiving the benefit of a lower cost short term debt

capital first in ComEd’s overall rate of return on rate base and a second time in carrying charges on

reconciliation balances.  (Id. at 19:439-442).  

D. Use of WACC as the Interest Rate/Carrying Charge on Reconciliation Balances
Is Not Prudent or Reasonable

WACC is a long term capitalization rate.  (Gorman, IIEC Ex. 3.0RH at 15:339-340).  Long

term capital comes with contract limits that include longer terms that do not mirror the term of the

reconciliation balances (not more than 24 months).  Thus, there can be no synchronization of such

funding sources with the reconciliation adjustment balance.  (Gorman, IIEC Ex. 3.0RH at 15:342-

345).  For example, if the reconciliation balance is carried using long term capital with an average

term of 15 years and the reconciliation balance is amortized and recovered over a period of not more

than twenty-four months, ComEd would not be able to pay down the capital source as the utility

amortizes and ultimately recovers the reconciliation balance from its customers.  (Id. at 15:346-353). 

This means ComEd would not be able to pay down its borrowing source, to reduce its borrowing
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costs, once it had recovered the reconciliation balance. Indeed, ComEd would continue to incur

interest expense on the full reconciliation balance even though the balance had been fully amortized

and recovered from customers.  (See, Trpik, Aug 3 Tr. at 67-68 (explaining that long-term debt

cannot easily be retired early)).  This results in excessive and unreasonable carrying costs being

imposed on customers.  (Gorman, IIEC Ex. 3.0RH at 15-16:351-358).  

ComEd can most accurately gauge the amount and duration of the funding necessary to carry

reconciliation adjustment balances by using flexible short term borrowing facilities.  (Gorman, IIEC

Ex. 3.0RH at 16:361-363).  In contrast, use of long term capital sources could mean that ComEd

would have outstanding capital for funding a reconciliation balance in a year where the balance is

zero, negative or after it has been fully recovered.  Thus, ComEd could be incurring interest or

carrying charges on a reconciliation balance that may not exist.  This would be imprudent and

unreasonable.  

IIEC recognizes that long term capital sources can be used for certain other types of short

term assets such as working capital.  Working capital assets, for example, can reflect annual

recurring cash requirements for fuel, materials and supplies. Such materials will be needed by the

utility each year.  They are stable and predictable continuing requirements, and they constitute a

permanent working capital requirement that is often financed using long term capital.  However,

unlike working capital, reconciliation adjustment balances may vary significantly from year to year,

be positive or negative and do not lend themselves to confident prediction.  Therefore, use of long-
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term debt capital to finance a reconciliation balance would not be prudent or reasonable.  (Gorman,

IIEC Ex. 3.0RH at 18:413-422).

For the reasons stated, WACC is not appropriate for reconciliation adjustment balances.

F. The Reconciliation Adjustment Interest Rate the Commission Applies Should
Not Include a Common Equity Component

It has been suggested that the interest rate approved by the Commission for reconciliation

balances in the May 29 Order is deficient because it does not include a common equity component. 

Staff witness Pregozen has recommended an interest rate calculation method that includes common

equity, and ComEd simply proposes the use of WACC, which includes a common equity

component, as the interest rate on reconciliation balances.  (Pregozen, Staff Ex. 25.0 at 2:28-31;

Houtsma, ComEd Ex. 32.0 at 1:11-17; Trpik, Aug. 3 Tr. 54)).  IIEC disagrees.

First, it should be noted that the projected revenue requirement used to establish formula

rates includes the statutory rate of return (the WACC) on ComEd’s rate base.  Utilities will recover

the common equity return reflected in ComEd’s WACC.  In the reconciliation process, a utility will

be able to recover the difference between the projected revenue requirement used to develop rates

and the actual revenue requirement based on the utility’s actual cost for the same period.  Both

revenue requirement amounts will include the utility’s cost of capital as represented by the WACC. 

As result, a reconciliation charge based on the difference between the rate year projected and actual

revenue requirements will include a recovery of the WACC, including the common equity return

component.  Applying the WACC to a reconciliation balance under such circumstances would allow

the utility to over-recover the equity return component.  Including an equity component in the
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interest rate applied to reconciliation balances will allow the utility to recover more than its prudent

and reasonable actual cost in its formula rate, in violation of the Formula Rate Law. (220 ILCS 5/16-

108.5(c)(1)).

III. AVERAGE YEAR VS. YEAR-END RATE BASE

The formula rate statute, which is intended to recover ComEd’s actual costs of delivery

services, requires that the Commission’s determination of ComEd revenue requirements include only

the utility’s prudent and reasonable costs.  (220 ILCS 5/16-108.5(c)(1)).  The Article IX ratemaking

requirements preserved by the formula rate statute require that the Commission’s rate determinations

be just and reasonable.  (220 ILCS 5/9-101, 5/9-201(c), 5/16-108.5).  The PUA also specifically

requires that delivery service rates must be cost based.  (220 ILCS 5/16-108(c)).  For

implementation, these requirements mean that revenue requirements used in the formula rate process

to set delivery service rates should approximate -- as closely as practicable -- ComEd’s actual costs

for the rate period at issue.  Thus, the law demands and the evidence supports an accurate

measurement of ComEd’s actual costs of service to set and to reconcile revenue requirements.  (See

May 29 Order at 167).

Accurate cost of service determinations – at every stage of the formula rate process – will

satisfy the applicable statutory mandates and will lessen the need for corrections in the statutory

reconciliation process.  There is a consensus among all parties – including ComEd – that the need

for reconciliation adjustments should be minimized.  (See, e.g.,Gorman, IIEC Ex. 2.0 at 3:64,
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11:259; Effron, AG/AARP Ex. 2.0 at 24:308-320; Hemphill, ComEd Ex. 20.0 at 8:162 and Mar 7

Tr. at 126, 138, 140).   In its May 29 Order, the Commission agreed:  

The goal should be to have rates accurately reflect costs, and
reconciliation is merely a tool to correct and adjust unavoidable
imbalances. (May 29 Order at 167).

Achieving that goal requires that both ComEd’s formula rates to recover its costs incurred in a

specific rate year and any subsequent reconciliation adjustments for that year be based on projected

and actual revenue requirement determinations, respectively, that are as accurate as the available

data permit.  (Id.; 220 ILCS 5/16-108.5(d)). The accuracy of the revenue requirement forecast for

a rate year decreases as more time passes before the forecast events occur.  The interpretation of the

formula rate statute ComEd presents in this rehearing proceeding increases the distance (time)

between the projected costs used to set rates and the actual costs used in reconciliation.  

The Commission has elected to reconsider whether governing statutory imperatives require

that it use average-year or year-end measurements of rate base in setting and reconciling the revenue

requirements for a particular rate year.  (Notice of Commission Action, Jun 22, 2012).

A. There Have Been No Consequential Changes in the Relevant Facts or Law

1. ComEd’s Evidence and Arguments

Aside from the factual question of which measure is more accurate, ComEd has argued that

(I) the year-end amount is required by Section 16-108.5(c)(6); (ii) an average-year rate base is not

explicitly mentioned in Section 16-108.5; (iii) the reconciliation calculation must be identical to

ComEd’s proposed year end rate base calculation in this initial case; (iv) the year-end amount is the

13



result of using FERC Form 1 data; and (v) the year-end amount is consistent with traditional

ratemaking.  (See IIEC Init. Br. at 19).  

In this rehearing proceeding, ComEd has not presented any new evidence on the basic fact

issue.  There is no disagreement that, as a factual matter, ComEd’s mandated investments under the

formula rate statute will not be made all at once on the first day of each year.  (May 29 Order at 8

(Staff), 12 (AG/AARP), 13 (CUB), 15-16 (IIEC), and Mar. 13 Tr. at 983 (ComEd); also see 220

ILCS 16-108.5(b)).  ComEd still will make its statutorily required investments incrementally, not

all at once on January 1 of each year.  (Houtsma, Mar. 13 Tr. at 983).  For that reason, one cannot

reasonably dispute that an average-year rate base more accurately reflects ComEd’s investment and

its actual capital costs over the period of each rate year.  

Each of ComEd’s additional arguments was addressed in the initial phase of this case. 

Briefly, ComEd’s statutory arguments are based on an unlawful attribution of specialized meaning

to common words in the formula rate statute and a one-sided application of rules of construction that

apply equally to the average-year and year-end approaches.  (See IIEC Init. Br. at 22; IIEC Reply

Br. at 10-13).  Though IIEC agrees that consistent application of one approach to both projected and

actual revenue requirement determinations is appropriate (favoring an average-year measure), the

Commission determined otherwise.  (May 29 Order at 17; see IIEC Init. Br. at 19).  ComEd’s

assertion that the information required for an average-year calculation is not included in the FERC

Form 1 was shown to be false; each year’s form includes beginning and ending rate base amounts

for that year.  (See IIEC Init. Br. at 23; Gorman, IIEC Ex. 2.0 at 3:68-75).  Finally, ComEd’s reliance
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on test year ratemaking concepts was unpersuasive.  By choosing to become a participating utility

under the formula rate statute, ComEd rejected the very concepts it tried to reclaim to support its

arguments. (See IIEC Init. Br. at 23-25; IIEC Reply Br. at 16-18).  IIEC incorporates by this

reference the more detailed arguments and supporting evidence on average vs. year-end rate base

issues presented in its previously filed Initial and Reply Briefs in the original phase of this

proceeding.  (IIEC Init. Br. at 18-26; Reply Br. at 7-18, 47).    

Ultimately, the Commission determined (as IIEC and other intervenors had argued) that as

average-year rate base more accurately measures ComEd’s actual, prudent and reasonable capital

costs over the twelve months of a rate year.  (May 29 Order at 18-19).  

ComEd does not challenge the facts that make an average-year rate base calculation a more

accurate measure of its actual costs during a particular year.  (Hemphill, Mar. 7 Tr. at 65; Houtsma,

Mar. 13 Tr. at 983).  Even with a second chance on rehearing, ComEd has not demonstrated that a

year-end rate base more accurately measures its actual, reasonable and prudent costs in a rate year,

as required by the formula rate statute.  (220 ILCS 5/16-108.5(c)(1)).  ComEd’s argument for a year-

end rate base for reconciliation rests entirely on its designation as “rate year” the calendar year after

the year for which rate base is projected, for which a revenue requirement is determined, and for

which rates are set to recover its revenue requirement.  ComEd’s interpretation of the formula rate

statute focuses inappropriately on collections under formula rates, not on cost recovery.  
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In its rehearing testimony, ComEd again reprises previous suggestions that collections from

ratepayers are reconciled to its actual prudent and reasonable costs.  As IIEC explained in its Initial

Brief in the initial phase of this case:

In fact, the statutory reconciliation adjustment takes no consideration
of the amount ratepayers have actually paid and makes no adjustment
for excess or insufficient amounts paid by ratepayers. (Hemphill,
Mar. 7 Tr., at 144-146; compare 220 ILCS 5/16-108.5(c)(5) and 220
ILCS 5/16-108.5(c)(6)). The reconciliation is of only the "revenue
requirement [based on projected costs] effected in rates" and "what
the revenue requirement would have been had the actual cost
information for the applicable calendar year been available at the
filing date." (220 ILCS 5/16-108.5(c)(6)). ComEd's revenues (what
customers pay)are not reconciled to its actual costs, and its revenues
may vary widely from those costs, since they are not limited directly
by the statute or any effect of the reconciliation. (Hemphill. Mar. 7
Tr. at 146). ComEd's revenues are constrained only indirectly, by an
earnings collar that permits large differences between the amount
ratepayers pay and the prudent, just and reasonable costs ComEd
actually incurs in providing service. (220 ILCS 5/16-108.5(c)(5)). 
(IIEC Init. Br. at 6).  

The formula rate statute is structured around costs, and the resulting revenue requirements -- not

ComEd’s collections under formula rates.    

Yet, ComEd calls the year rates are in effect and collected as the “rate year.”  (Houtsma,

ComEd Ex. 32.1).  IIEC explained in Mr. Gorman's testimony on rehearing that a proper focus on

the recovery of ComEd’s actual costs logically makes the “rate year” the 12-month period for which

the statutory process defines a projected revenue requirement. 

The structure of the formula rate statute has a singular focus -- recovery of ComEd’s actual

costs for specific calendar year periods.  Thus, ComEd’s designation of the year rates are in effect
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and collected the “rate year”, the center of the formula rate statute’s annualized cost recovery

process, is illogical.  

In his rehearing testimony, IIEC’s witness Michael Gorman contrasted a cost recovery

pattern centered on costs and a pattern centered on collections.  That testimony compared ComEd’s

and IIEC’s implementation of the formula rate statute, using the same illustrative sequence of

calendar years.  The ComEd cost recovery pattern centered on collections “implies that the rates

based on 2013 actual costs and 2014 projected costs are intended to recover costs for the year they

will be in effect, 2015.”  (Gorman, IIEC Ex. 3.0RH at 5:96).    In IIEC’s view, that is incorrect.  Mr.

Gorman’s implementation of the formula rate statute provides timely recovery of accurate revenue

requirement determinations by using FERC Form 1 data from 2013 and a rate base projection for

2014 to forecast a revenue requirement for calendar year 2014.

The actual 2013 FERC Form 1 data plus projected rate base changes
for 2014, including planned plant additions, depreciation, and
ADIT[,] are used to produce a forecasted 2014 revenue requirement. 
That revenue requirement is subsequently reconciled using 2014
actual data after the actual data is available.  
(Gorman, IIEC Ex. 3.0RH at 5:96-104).  

In contrast, ComEd’s proposed implementation of the formula rate statute provides a less

accurate cost basis for formula rates and less timely cost recovery than the statutory interpretation

IIEC describes.  ComEd uses the statutory projected revenue requirement to set rates, but will

reconcile those costs against the actual revenue requirement for a year never considered in

determining the revenue requirement or formula rates.  (Compare IIEC Ex. 3.1 and ComEd Ex.

32.1).  
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Mr. Gorman’s implementation is consistent with the Section 16-108.5 requirement that

reconciliation filings "shall . . . include a reconciliation of the revenue requirement that was in effect

for the prior rate year . . . with the actual revenue requirement for the prior rate year . . . ."  (220

ILCS 5/16-108.5(d)(1)).  ComEd would read the formula rate statute to “reconcile” (a) FERC

Form 1 actual costs (revenue requirement) for the year particular rates are in effect and collected

against (b) the projected revenue requirement for the previous year that was used to set those rates. 

ComEd’s testimony presents at least two versions of this implementation proposal.  Under

one version, the statutory combination of actual O&M and projected rate base costs do not constitute

a revenue requirement projection.  Apparently, it is just a number.  (Houtsma, Aug. 3 Tr. at 137-138

(“I don't agree with the characterization of the initial revenue requirement as a projection.”)).  That

approach would unlawfully eliminate the cost of service basis for the revenue requirement used to

set formula rates each year.  (220 ILCS 5/16-108(c)).  Severing any tie between costs and rates also

would be inconsistent with the cost-centered purpose of the formula rate statute (recovery of actual,

prudent and reasonable costs) and inconsistent with the mandates of the PUA and Commission

practice for cost-based delivery service rates.  (220 ILCS 5/108.5(c)(1), 5/16-108(c), 5/9-101). 

ComEd’s “just a number” construction of the statute in rehearing testimony is contradicted

by what ComEd has told the Securities and Exchange Commission (“SEC”) and investors about that

number.  In its SEC Form 10-K, for the period ending December 31, 2011, ComEd explained the

cost basis of the regulatory asset it recorded to reflect the formula rate process.  

As of December 31, 2011, ComEd recorded an estimated regulatory
asset of $84 million and an offsetting increase in revenues for the
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2011 reconciliation and net decrease in operating and maintenance
expense for the deferral of certain storm costs of $29 million and $55
million, respectively. This regulatory asset represents ComEd's best
estimate of the probable increase in distribution rates expected to be
approved by the ICC to provide ComEd recovery of all prudently and
reasonably incurred costs in 2011 and an earned rate of return on
common equity, as defined in the legislation, for 2011.  
(Gorman, IIEC Ex. 3.0RH at 9:200-212).  

Under a second version of its proposed implementation, ComEd accepts that the statutory

process for setting initial formula rates does produce and use a projected rate base and revenue

requirement.  However, ComEd argues that the statutory projections are a rate base and revenue

requirement for the year rates will be in effect – a year never considered in the statutory process –

and not the year for which the statute requires a rate base projection.  (Gorman, IIEC Ex. 3.0RH at

5:91-106).  ComEd’s proposed process for determining reconciliation charges/credits would

unreasonably mismatch the FERC Form 1 data for the year particular rates were in effect against the

projected revenue requirement actually used to set those rates, costs from the year before the rates

went into effect.  (220 ILCS 5/9-101, 5/9-202(c)).  

With regard to ComEd’s actual costs, ComEd’s interpretation would quarantine each year’s

FERC Form 1 cost data for an entire year after it is available, before those actual costs are used. 

When finally used, the actual costs are “reconciled” against the projected revenue requirement from

an unrelated, earlier year.  Reconciliation actually is not an apt description of ComEd’s

implementation proposal.  More accurately, ComEd’s process revises the rates to match the revenue

requirement of a year never considered in setting those rates.  ComEd’s investment obligations under

the formula rate statute will require substantial investment each year of the formula rate period.  (220
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ILCS 5/16-108.5(b); Gorman, IIEC Ex. 3.0RH at 10:225-228).   Especially under those

circumstances, ComEd’s re-purposing of the statutory rate base projection for a specific year is

unreasonable.  One year’s projected rate base (and revenue requirement) is not a reasonable

surrogate for the following year’s predictably higher rate base (and revenue requirement).  (See 220

ILCS 5/16-108(c)).  

Neither ComEd interpretation of the statutory revenue requirement projection complies with

the ratemaking dictates of Article IX or the Commission’s consistent practice of requiring cost-based

rates.  ComEd’s lead witness, Ross Hemphill acknowledges that rates cannot be set arbitrarily,

simply because a later reconciliation is anticipated.  (Hemphill, Mar. 7 Tr. at 141).   The language

of the formula rate statute contains no requirement for the abandonment of prudent cost bases for

formula rates that ComEd proposes, and the framework and purposes of the formula rate statute do

not permit ComEd’s construction of its provisions.  (220 ILCS 5/16-108.5(c)).  The Commission

ordinarily looks to the entire statute in determining legislative intent.

The best indication of this intent is in the language of the statute,
which must be given its plain and ordinary meaning.  Elgin, 409 Ill.
App. 3d at 949.  Also, a statute must be read in its entirety, keeping
in mind the subject it addresses and the legislative objective in
enacting it.  Auburn, 242 Ill. 2d at 276.  Therefore, this Commission
must look to the language in the entire statute to ascertain the
legislative intent.
(Commonwealth Edison Company, Proposal to establish Rider
PORCB (Purchase of Receivables with Consolidated Billing), and to
revise other related tariffs., 2011 Ill. PUC LEXIS 244, * at *42, 292
P.U.R. 4th 266).
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ComEd’s implementation proposal (in comparison to the cost recovery time line IIEC

describes) also expands the time period required for full recovery of ComEd’s actual costs for any

given year.  (Compare IIEC Ex. 3.1 and ComEd Ex. 32.1).  Though the recovery period following

the reconciliation process is the same, ComEd’s proposed implementation would delay

reconciliation of projected revenue requirements, effectively adding one year before the revenue

requirement is adjusted to achieve full, accurate recovery of ComEd’s actual costs.  As noted,

ComEd’s proposed cost (revenue requirement) determination and recovery pattern would result in

each year’s FERC Form 1 cost data being held without action for an entire year, instead of being

promptly reconciled.  It also increases the time ratepayers must pay rates not based on ComEd’s

actual costs and presents a likelihood of significant rate changes due to large reconciliation

adjustments.  In comparison, IIEC’s common sense understanding of the language of the statute,

which is also consistent with the May 29 Order, provides more timely recovery.  Rates from each

rate year are based on current rate base projections, each reconciliation uses the most recent FERC

Form 1, and ComEd’s actual, prudent and reasonable costs are fully recovered as soon as possible

after actual cost data are available.4  (Gorman, IIEC Ex.3.0RH at 3:59-62, 7-8:162-184). 

Though ComEd asserts that Mr. Gorman’s cost recovery pattern “is simply wrong,” ComEd

has not identified any specific provision of the formula rate statute that is inconsistent with Mr.

Gorman’s description.  (Hemphill, ComEd Ex. 34.0 at 5:100, also at 5:110).  (IIEC notes that any

such specification provided only in response to this brief would deny IIEC any opportunity to reply.) 

4  ComEd has presented no evidence to demonstrate the presence of special
circumstances that would distort its cost recovery under the statutory pattern.   
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ComEd argues further that the recovery pattern reflected in this proceeding and in its 2012

filing support its time line.  (Id. at 6:116-128).  ComEd’s argument avoids the critical issue, by

merely describing when rates become effective -- without specifying what year’s revenue

requirement is being recovered.  (Id at 6:116-119).  ComEd’s argument also rests on a misstatement

of Mr. Gorman’s position.  ComEd claims (incorrectly) that under Mr. Gorman’s implementation

process, in 2012 ComEd “would be reconciling the 2012 revenue requirement set with 2010 FERC

Form 1 data and 2011 projected additions.”  (Id. at 6:125-127).  In fact, Mr. Gorman’s

implementation calls for reconciliation of the actual revenue requirement based on its most recent

FERC Form 1 against the projected revenue requirement set for the same (FERC Form 1) year based

on actual O&M costs and rate base for 2010 plus net rate base investment changes for 2011.  Finally,

ComEd ignores the anomalous statutory calculations for the first formula rate proceeding --

anomalies ComEd recognized and avoided with its selection of 2013, 2014, and 2015 to illustrate

its proposed time line.  (See 220 ILCS 5/16-108.5(d)(1); Hemphill, ComEd Ex. 30.1; Houtsma,

ComEd Ex. 32.1).  

ComEd’s proposal to make the year rates are in effect the basis of reconciliation for rates set

on unrelated costs is – at best – an inapt resurrection of test year principles that ComEd rejected

when it elected to use formula rates.  (Hemphill, ComEd Ex. 11.0 at 6:115-118: “The ALJs and

Commission should keep in mind that test year rules have little or no remaining application in the

annual formula ratemaking world.”).  Test year ratemaking uses a “test year” period revenue

requirement to set rates to match costs of service in an indefinite number of different, future periods,
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with no possibility of correction.  (See, IIEC R. Br. at 17).  Under the formula rate statute, rates are

set to recover the projected revenue requirement for a specific year, then, when actual costs (revenue

requirement) for that year are available, the projected and actual revenue requirements are reconciled

to correct any error in the projected revenue requirement.  (220 ILCS 5/16-108.5(c) and (d)).  “The

formula rate is fully reconciled to actual reasonable and prudently incurred costs. That reconciliation

also recognizes the time value of money.”  (Hemphill, ComEd Ex. 11.0 at 6:115-118).   

ComEd witness Joseph Trpik argues that ComEd’s cash flow will be reduced if an average

rate base versus year-end rate base is used.  This is true.  However, as shown above – and as the

Commission has found – an average-year rate base is a more accurate measurement of ComEd’s

actual costs of service than a year-end rate base calculation.  More important, though ComEd may

not get as much as it expected or it wants, ComEd does fully recover its actual costs, with interest. 

ComEd has not proved that it recovers less than it is entitled to receive; ComEd has shown only that

an average-year rate base approach yields less than ComEd wants.  

ComEd’s novel interpretation of the formula rate statute is inconsistent with the PUA’s

Article IX provisions, the statutory requirement for cost-based delivery service rates, the formula

rate statute’s language, and stated statutory objectives – more timely and more accurate recovery

of the utility’s actual prudent and reasonable costs.  (ILCS 5/16-108.5(c)(1), 5/16-108.5(d)).  The

Commission should affirm the determination in its May 29 Order requiring use of an average-year

rate base for calculating ComEd’s actual rate base costs (and revenue requirement) to determine

reconciliation charges/credits.  The Commission also should reconsider its decision not to recognize
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the same rate base investment dynamics in the formula rate statute’s projection of net rate year

investment when setting formula rates.  

2. IIEC’s Recommendation

The Commission determined that an average-year rate base more accurately measures

ComEd’s actual, prudent and reasonable capital costs over the twelve months of a rate year than a

year-end calculation.  (May 29 Order at 18-19).  However, the Commission applied its reasoning

and factual determination only to the reconciliation phase of the formula rate process.  (Id. at 17). 

IIEC has recommended that the Commission recognize the factual realities described above in

determining the projected rate year rate base underlying projected rate year revenue requirement and

rates, as well as the actual rate base and revenue requirement underlying any reconciliation charge

or credit.  (See May 29 Order at 14; IIEC Init. Br. at 19).  As the Commission reconsiders average-

year rate issues on rehearing, IIEC makes the same recommendation.  

The Commission has recognized the incremental nature of ComEd’s anticipated

infrastructure investments in its determination of ComEd’s actual rate base (and revenue

requirement) to set reconciliation charges/credits.  The same investment pattern exists in the

projection of the rate base (and revenue requirement) used to set formula rates.  The same

considerations that compelled the Commission to use of an average rate base calculation for

reconciliation charges/credits compel its use in projecting the rate year revenue requirement used

to set formula rates.  At least as to determination of the reconciliation revenue requirement, the
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Commission found these facts undeniable.  (May 29 Order at 18-19).  The Commission should apply

its findings consistently to both projected and actual rate year revenue requirement determinations. 

 IV. CONCLUSION

For the reasons stated above, the Commission should affirm: (i) its rejection of ComEd’s the

WACC as the interest rate applied to reconciliation balances; (ii) an interest rate that recognizes the

short term nature of reconciliation balances; and (iii) continued use of an average-year rate base.
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