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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Formula rate tariff and charges authorized by  
Section 16-108.5 of the Public Utilities Act 

: 
: 
: 
: 

No. 11-0721 

INITIAL BRIEF ON REHEARING OF  
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”), in accordance with the Rules of Practice 

of the Illinois Commerce Commission (the “Commission” or “ICC”) and scheduling order of the 

Administrative Law Judges, submits its Initial Brief on Rehearing.   

I. INTRODUCTION 

In granting rehearing on three of its key decisions in its May 29, 2012 Order (“May 29 

Order”), the Commission made its charge clear: after laboring under tight time constraints during 

the initial phase of this case, rehearing would afford the Commission and all participants 

additional time to review what is still new legislation.  This, in turn, would ensure the law is 

correctly applied in this first case to facilitate smart grid development and infrastructure 

improvements.    

The Energy Infrastructure Modernization Act (“EIMA”)1 created a comprehensive and 

integrated framework for stimulating and supporting billions of dollars of new investment in 

infrastructure, building a twenty-first century electric grid with smart technology and world-class 

reliability, creating thousands of new jobs, and expanding low-income assistance.  EIMA holds 

participating utilities to new levels of financial and operational accountability.  Through an 

annually updated and retrospectively reconciled formula rate, EIMA also provides utilities with 

                                                 
1  Illinois Public Act (“PA”) 097-0616, as amended and supplemented by PA 097-0646. 
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the cost recovery and regulatory certainty they need to make the large investments envisioned by 

the statute.  The components of the formula rate are set forth in specific detail and are intended to 

allow the utility to recover its actual prudent and reasonable costs of service, protecting utilities 

and customers alike. 

The three pillars of EIMA – utility investment, utility accountability, and a stable 

regulatory environment through which actual costs are fully recovered – are the end result of 

months of legislative inquiry, discussion, debate, and compromise.  The success of EIMA – 

which is critical to the continued growth of the State’s economy – requires the Commission to 

honor the balance of interests that the legislature has struck.   

This rehearing involves three of the determinations made by the General Assembly: 

 The General Assembly decided that participating utilities should recover the 

costs of billions of dollars of pension fund contributions through an 

investment return on the utilities’ pension asset.   

The General Assembly addressed the considerable public benefits of pension funding, its 

cost to utilities, and the differences between pension funding and other investments.  It 

determined that a participating utility should recover an “investment return on pension assets net 

of deferred tax benefits equal to the utility’s long-term debt cost of capital as of the end of the 

applicable calendar year….”2  This is a limited return (less than the return applicable to all other 

investments made by ComEd), but it is assured by law.  The General Assembly did not condition 

the return on whether unspecified incentives have been successful, on whether contributions 

were mandatory or discretionary, on how or when contributions were funded, or on any finding 

                                                 
2 EIMA, Section 16-108.5(b)(4)(D), 220 ILCS 5/16-1085.5 (b)(4)(C) 
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of public benefit beyond the benefits that the General Assembly concluded would flow from 

EIMA.  Nor did the General Assembly give the Commission discretion to condition the return on 

these factors or invite post-legislative “rate-making alternatives.”  The Commission must respect 

the General Assembly’s legislative directive.   

 The General Assembly decided that interest should apply to reconciliation 

adjustments in order to offset fully the economic cost of delayed cost 

recovery.   

Rates cannot be set based on actual utility costs in “real time,” because actual utility costs 

cannot be known and tested for reasonableness and prudence until after the fact.  The resulting 

lag is not due to poor forecasts, or particular new investments.  It is the inevitable result of 

retroactive review for accuracy, prudence, and reasonableness.  Nevertheless, a dollar received 

two years from now is worth less than a dollar received today.  If rates are to be based on actual 

costs, the full economic cost of that delay must be offset by interest at a rate equal to the utility’s 

actual cost of money.  By definition, that is its weighted average cost of capital, or “WACC.”  If 

ComEd were to earn any other rate, it would not ultimately recover its actual revenue 

requirement.  

The suggestion that ComEd should recover a lower rate is premised on the assumption 

that ComEd could carve out the reconciliation balance and finance it separately from the rest of 

its costs.  However, the uncontested evidence is that ComEd cannot separately finance the 

reconciliation balance, as it is simply the mathematical difference between the initial projected 

revenue requirement and the actual revenue requirement later determined by the Commission.  It 

is not a discrete pool of assets that can be borrowed against separate and apart from rate base as a 

whole.   Indeed, the size of the adjustment – or indeed, whether there even will be an adjustment 
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in any year – cannot be known until after the reconciliation proceeding (in which the 

Commission will assess the prudence and reasonableness of the utility’s actual costs) has been 

completed.  Further, even if it were possible to finance the reconciliation balance separately, 

doing so would alter ComEd’s actual capital structure by increasing the ratio of debt to equity.  

However, the Commission has approved ComEd’s actual capital structure as prudent and 

reasonable, and moreover, the statute requires the formula rate to reflect, not alter, ComEd’s 

actual capital structure. The Commission is not free to defy that mandate.   

 The General Assembly’s decision to base the reconciliation on final FERC 

Form 1 data for the rate year, not an average of both beginning and final 

data for that year.   

The General Assembly spoke clearly in directing that the reconciliation amount reflect 

the data in the utility’s FERC Form 1 for the applicable rate year.  That Form reflects end-of-year 

data, not average data.  The legislature’s directive makes sense: the EIMA reconciliation occurs 

after the fact and the investment is all in the past.  At the time of reconciliation, every penny of 

every investment made during the rate year, is, and has for some time been, in place and serving 

customers.  Failing to recognize and reconcile the full value of those assets pushes the recovery 

of their true cost still further off, and exacerbates the revenue shortfalls left by unrecovered 

pension costs and the below-cost non-WACC interest.   

* * * * * 

In sum, EIMA’s rules for cost recovery foreclose the results in the Commission’s May 29 

Order, much less the alternative proposals presented on rehearing.  The statutory requirements 

specifically do not permit an alternative pension recovery such as that proposed by Staff on 

rehearing, one that would continue to result in massive recovery shortfalls from the limited 
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amounts to which ComEd is entitled under EIMA.  The rules similarly do not permit the 

acceptance of an interest rate less than WACC, on the fiction that ComEd can “project finance” a 

slice of its revenue requirement using a novel “two year” common stock, or some other form of 

instrument that would be inconsistent with the utility’s capital structure.  Nor do the rules permit, 

in reconciling actual costs after a rate period has ended, the use of an “average” rate base for that 

period instead of the actual rate base, in place and serving customers and reflected on the utility’s 

books.  The Commission must faithfully implement what the General Assembly has decreed.   

While ComEd remains a participating utility today, no rational utility would continue to 

voluntarily undertake the substantial obligations and risks of EIMA participation, including real 

financial penalties, while continuing to suffer disallowances of costs specifically addressed by 

EIMA.   Indeed, the uncontroverted evidenced presented during rehearing demonstrated that the 

overall impact of the May 29 Order on ComEd’s revenue requirement is extreme and results in a 

decrease of approximately $220 million in 2011-2012, declining to approximately $110 million 

in 2013, and then escalating in 2016 to approximately $225 million.  Trpik Reh. Dir., ComEd Ex. 

31.1, ¶ 5.  The three issues that are the subject of this rehearing feature prominently in the 

dramatic shortfalls.  For example, permitting ComEd to earn the statutorily authorized return on 

the pension asset would have accounted for approximately $70 million in revenue in 2011, 

approximately $60 million in revenue in 2012, and approximately $50-$60 million in revenue 

each year from 2013 through 2016.  Id. 

The May 29 Order must be corrected to properly implement the legislative balance struck 

by the General Assembly in enacting EIMA.  The job creation, innovation, and long term 

economic development envisioned by the General Assembly should not be jeopardized, to the 
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detriment of all citizens of the State, by diverging from the General Assembly’s express 

directives and policy choices. 

II. INVESTMENT RETURN ON THE PENSION ASSET 

Under Section 16-108.5(c)(4)(D) of the Public Utilities Act, a participating utility that has 

committed to make the investments described in EIMA is entitled to receive “an investment 

return on pension assets net of deferred tax benefits equal to the utility’s long-term debt cost of 

capital as of the end of the applicable calendar year.”  220 ILCS 5/16-108.5(c)(4)(D). The May 

29 Order essentially nullified this required element of the formula rate, precluding ComEd from 

receiving any return on over $1 billion of real investments that ComEd has made in funding its 

pension.  The practical consequences of this ruling are concrete and devastating to the future 

viability of EIMA.  If it stands, ComEd will be deprived of $70 million in revenue in 2011, 

approximately $60 million in revenue in 2012, and approximately $50-$60 million in revenue 

each year from 2013 through 2016.  Trpik Reh. Dir., ComEd Ex. 31.1, ¶ 5.  ComEd’s 

participation in EIMA was based on the premise that ComEd would recover those costs and 

receive that revenue, and the May 29 Order substantially impairs ComEd’s ability to fund the 

investments called for by EIMA. 

According to the May 29 Order, the Commission had discretion to deny any return on 

this $1 billion asset because the pension plan was not overfunded.  Yet that position is 

contradicted by the plain statutory language and basic accounting principles, as well as by the 

Commission’s own past orders and practice.  Moreover, the approach adopted in the May 29 

Order is unsound policy.  The statute’s assurance that ComEd will receive a return when it 

makes investments in its pension encourages plan funding and ultimately saves customers 

money.  That assurance does not create any incentive to divert investment dollars from “iron in 
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the ground” projects, because those “iron in the ground” projects earn a higher, WACC-based 

rate of return, rather than the long-term debt based rate of return that the statute expressly 

provides for the pension asset.  In sum, the determination in the May 29 Order that over $1 

billion of actual, tangible investment does not exist – despite a formula rate protocol designed to 

provide a debt-based return on that very investment – is unlawful and unjust, and places the 

viability of the entire EIMA enterprise in jeopardy. 

On rehearing, Staff apparently now realizes the absurdity of the result that it had 

previously persuaded the Commission to adopt.  Indeed, on rehearing, Staff does not defend the 

Commission’s reasoning in the May 29 Order but instead has advanced a different theory – one 

that is still equally at odds with the statute.  Staff’s theory rests on the faulty assumption that the 

Commission is free to diverge from the General Assembly’s express instructions concerning the 

elements of the formula rate, so long as doing so is “consistent with Commission practice.”  This 

misreading of the statute effectively turns the General Assembly-prescribed “formula rate” into a 

“flexible rate,” the components of which are to be decided by the Commission.  Further, Staff’s 

latest theory is in any event not consistent with Commission practice and would result in massive 

shortfalls in ComEd’s recovery over the next several years – some $77 million for 2010 through 

2012 – compared to what ComEd would receive under a formula rate consistent with the statute. 

A. ComEd Has a Pension Asset and Is Entitled to the Return on That Asset 
Provided for in the Formula Rate 

1. ComEd Has a Pension Asset Under the Plain Statutory Language 

As noted above, EIMA entitles ComEd to “an investment return on pension assets net of 

deferred tax benefits equal to the utility’s long-term debt cost of capital as of the end of the 

applicable calendar year.”  220 ILCS 5/16-108.5(c)(4)(D).  The statute leaves no doubt at all 

about how the amount of “pension assets” is to be determined:  it provides that “[t]he utility shall 
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file, together with its tariff, final data based on its most recently filed FERC Form 1 . . . that shall 

populate the performance-based formula rate and set the initial delivery services rates under the 

formula.”  220 ILCS 5/16-108.5(c).  And the FERC Form 1 contains a line item for “pension 

asset”:  

 

Thus, ComEd’s 2010 FERC Form 1, like its FERC Form 1s for the years 2005 through 2009 and 

its independently audited financial statements filed with the Securities and Exchange 

Commission (Houtsma Reb., ComEd Ex. 12.2, p. 2; ComEd Group Cross Ex. 7), sets forth the 

precise amount of the “pension asset” that the General Assembly expressly directed to be used in 

“populat[ing] the . . . formula rate” and “set[ting] the initial delivery service rates under the 

formula.”  220 ILCS 5/16-108.5(c).      

The May 29 Order disregards the statute’s instruction to refer to the FERC Form 1, and 

instead embraces the notion that investments made in a pension plan should not be considered 
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assets unless the total assets invested in a plan exceed the total liabilities.  May 29 Order at 114.  

That theory cannot be squared with the statutory language, however, which refers to “pension 

assets net of deferred tax benefits.” 220 ILCS 5/16-108.5(c)(4)(D).  This language shows that 

when the General Assembly wished to incorporate the concept of net value, it knew how to do 

so.  Yet it did not write “pension assets net of total liabilities.”3     

The concept embraced by the May 29 Order is also contrary to the ordinary meaning of 

the term “asset.”  As the Administrative Law Judges’ Proposed Order explained, “[t]he plain 

meaning of the word ‘asset’ is ‘an item of value’”, and it “can have a negative balance, such as a 

house, upon which, the mortgage exceeds the value of the real estate.  That is the situation here, 

as ComEd’s pension plan is underfunded.”  Commonwealth Edison Co., ICC Docket No. 11-

0721, Proposed Order (May 1, 2012), at 112.  

Put simply, the pension asset represents the prepayment by ComEd of its future pension 

costs and thus has value, even if the prepayment is partial rather than complete.  Houtsma Reb., 

ComEd Ex. 12.0, 7:134-45; Houtsma Reb., ComEd Ex. 12.2, p. 1; ComEd Redirect Ex. 3 at 170.  

An example from personal finance shows that this conclusion accords with common sense and 

experience.  Consider a college savings account into which parents put aside money many years 

in advance of when the college tuition bills come due.  The fact that the amount of money in the 

account does not fully cover the future costs does not in any way make the money in the account 

worthless; that money is, in common parlance, an asset.   

                                                 
3 Moreover, with respect to other elements of the formula rate, the General Assembly expressly listed any 

conditions or exceptions that the Commission should apply.  See, e.g., 220 ILCS 5/16-108.5(c)(4)(A) (stating that 
“[i]ncentive compensation expense that is based on net income or an affiliate’s earnings per share shall not be 
recoverable,” but instead must be “based on the achievement of operational metrics” (emphasis added)).  Because 
the statute’s reference to pension asset contains no such qualification, the Commission is precluded from imposing 
one.  See In re Ill. Bell Tel. Co., ICC Docket No. 01-0614, 2002 WL 1943561, at *30-31 (Ill. Commerce Comm’n 
June 11, 2002) (finding that the Commission “may not . . . add exceptions and limitations to the statute’s 
applications, regardless of its opinion regarding the desirability of the results of the statute’s operation.”).    
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Moreover, because the parents could surely use that money in any number of other ways, 

there is unquestionably a cost to setting aside this capital.  Federal pension laws do not permit 

ComEd to pay its pension costs on an “as you go basis,” which means ComEd must make the 

mandatory contributions required by ERISA and the Pension Protection Act.  Additionally, it 

makes contributions in excess of these amounts.  Houtsma Reh. Reb., ComEd Ex. 35.0, 20:439-

21:463. 

William Graf, the head of the worldwide utility practice at Deloitte and Touche LLP, 

confirmed that a pension asset is recorded under Generally Accepted Accounting Principles 

(“GAAP”) when a company’s pension contributions exceed its net periodic benefit costs, and no 

one, including Staff, disputes that ComEd has a pension asset under GAAP.  Moreover, Mr. Graf 

specifically refuted the conclusion originally advanced by Staff and reflected in the May 29 

Order that a plan must be overfunded to be a pension asset, and testified that such a theory has no 

basis in authoritative accounting principles.  Graf Reb., ComEd Ex. 14.0, 3:61-5:106. 

2. ComEd’s Position Is Consistent With Past Commission Orders 

Contrary to Staff’s incorrect assertions throughout this case, the Commission has 

consistently ruled since ComEd’s 2005 rate case that ComEd’s contributions to its pension plan 

represent actual dollars of prudent and reasonable investment entitled to earn a return. 

Accordingly, the Commission has repeatedly permitted ComEd to recover an investment return 

on its pension funding costs.   

In 2005, the Commission expressly approved cost recovery of ComEd’s Pension Asset 

under an alternative proposed by ComEd under which the company’s operating income was 

adjusted by an amount equal to a debt return on the pension asset recorded on the company’s 

books, net of accumulated deferred income taxes: 
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The record shows that the contribution assisted in providing adequate 
funding for the retirement obligations to ComEd’s workforce and that 
ComEd’s customers saved $30.2 million as a result of the contribution.  
The Commission finds that these savings more than outweigh the $25.3 
million cost under this alternative.  

Accordingly, the Commission approves cost recovery of the Pension 
Asset under Alternative 3 that ComEd proposed on rehearing. 

Commonwealth Edison Co., ICC Docket No. 05-0597, Corrected Order on Rehearing 

(“Corrected Order on Rehearing”) (Dec. 20, 2006) at 28 (emphasis added); Houtsma Sur., 

ComEd Ex. 21.0, 4:89-5:91.  That cost recovery approach is very similar to the one mandated by 

Section 16-108.5(c)(4)(D).   

Recovery for those same pension investment costs has been allowed in every ComEd rate 

case since.  Houtsma Sur., ComEd Ex. 21.0, 5:91-94.  In ComEd’s 2007 rate case, the 

Commission allowed $25.1 million, and in ComEd’s 2010 rate case, ComEd recovered 

approximately $25 million.  ComEd Corr. Init. Br. at 88-89; Commonwealth Edison Co., ICC 

Docket No. 10-0467, Final Order (May 24, 2011) at 50-51, 98, App. A, p. 3.  The past 

Commission practice is clear – ComEd has consistently accounted for its pension contributions 

as a pension asset and the Commission has allowed for recovery of an investment return on the 

full amount of those contributions, net of deferred tax benefits.  E.g., ComEd Group Cross Ex. 7.  

The General Assembly is presumed to have intended to incorporate the meaning of “pension 

asset” that the Commission itself had previously given to the term – not one that the Commission 

had previously rejected.  See Shively v. Belleville Tp. High School Dist. No. 201, 329 Ill. App. 3d 

1156, 1165-66 (5th Dist. 2002); 2A Norman J. Singer, Sutherland on Statutory Construction 

§ 46:04, at 152-53 (6th ed. 2000) (quoted in People v. Young, 960 N.E.2d 559, 562 (Ill. 2011)) 

(“if the [statutory] term utilized has a settled legal meaning, the courts will normally infer that 

the legislature intended to incorporate the established meaning.”).     
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3. EIMA’s Recognition of ComEd’s Pension Asset Is Consistent With 
Sound Public Policy 

Although considerations of public policy are neither invited by EIMA nor relevant to the 

determination of whether ComEd has a statutory “pension asset,” the May 29 Order’s discussion 

of incentives is, in any event, incorrect.  Permitting ComEd to receive a debt-based investment 

return on its full pension asset reflects sound policy and ultimately benefits customers.   

 Permitting an Investment Return on Pension Assets Encourages Pension Plan 

Funding.  As the Commission has previously recognized, denying a utility any investment return 

on the contributions it makes to its pension plan creates disincentives to making such 

contributions (beyond the minimums required by law).  Corrected Order on Rehearing at 19.  

Conversely, allowing an investment return on such contributions removes those disincentives.  

The Commission’s policy until now has been a case in point: ComEd’s contributions are not only 

far in excess of the minimum required by law, but they continue to increase.  ComEd contributed 

$152 million in 2009, $231 million in 2010, and $871 million in 2011.  Houtsma Reb., ComEd 

Exs. 12.1, 12.3, ComEd Redirect Ex. 3, pp. 69, 117, 274.  As a result of these contributions, as of 

December 31, 2011, ComEd’s pension plan was over 80% funded.  ComEd Redirect Ex. 3, pp. 

69, 117, 274.   

ComEd’s contributions greatly exceed the ERISA minimum contribution levels ($11 

million for 2009 and $28 million for 2010).  Houtsma Reh. Reb., ComEd Ex. 35.0, 20:439-41.  

Neither Staff nor the May 29 Order considers ComEd’s actual contributions against the backdrop 

of these comparatively low minimum contribution levels.  May 29 Order at 114.   In sum, 

ComEd did respond to the cost recovery allowed in the Commission’s order in ICC Docket No. 
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05-0597 (and its orders thereafter) and increased funding of its pension plan above ERISA-

required minimums.  The May 29 Order’s conclusions to the contrary are simply wrong.4 

 Staff witness Ebrey’s assertion that permitting an investment return on a utility’s pre-paid 

pension costs creates a “perverse incentive” for the utility to divert funds to the pension plan at 

the expense of utility investments is also incorrect.  See Ebrey Reh. Dir., Staff Ex. 24.0, 5:62-63  

The statute provides for a debt-based return on pension assets, which is less than the WACC rate 

earned on investments in utility plant.  220 ILCS 5/16-108.5(c)(4)(D); see also Commonwealth 

Edison Co., ICC Docket No. 10-0467, Final Order (May 24, 2011), at 51 (addressing Staff’s 

concerns about incentives by providing for a debt-based, rather than WACC-based, return on the 

pension contributions).  Ms. Ebrey’s illogical “perverse incentive” theory also ignores that, as a 

participating utility in EIMA, ComEd must invest roughly an additional $2.6 billion in utility 

assets over 10 years.  220 ILCS 5/16-108.5(b).  The only “perverse incentive” here is one of 

Staff’s own making: if a utility is denied any return on over $1 billion in pension plan 

investments, its incentive is always to invest in “iron in the ground” assets and allow the pension 

plans to become deeply underfunded.  Houtsma Reh. Reb., ComEd Ex. 35.0, 9:197-10:213.  That 

outcome benefits neither customers nor (as explained by the International Brotherhood of 

Electrical Workers witness Dean Apple) employees.  Apple Reb., IBEW Ex. 1.0, 3:62-4:74; 

ComEd Corr. Init. Br. at 84. 

 Customers Benefit From Contributions to the Pension Plan.  Moreover, as Staff 

concedes, not only do customers benefit from a utility’s contributions to its pension plan through 

                                                 
4 To the extent the May 29 Order’s reference to “current fair value” (May 29 Order at 113-14) means 

something other than original cost, ComEd objects to this finding, which is contrary to the May 29 Order’s findings 
that value the assets in ComEd’s rate base at original cost.  May 29 Order at 177-78; see also Commonwealth Edison 
Co., ICC Docket No. 10-0467, Final Order (May 24, 2011) at 316 (valuing ComEd’s rate base at original cost); 
Commonwealth Edison Co., ICC Docket No. 07-0566 (Sept. 10, 2008) at 235-36 (same). 
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lower pension expense (Ebrey Reh. Tr. at 174:6-15), but they also benefit because unfunded 

pension obligations otherwise will ultimately be funded through higher rates.  Indeed, customers 

and employees both benefit from responsible funding of the pension plan – customers benefit 

from lower pension expense and employees benefit from the security of a responsibly funded 

plan, thereby enabling the utility to retain experienced employees.  The overwhelming evidence 

in this case shows that, because of ComEd’s contributions to its pension plan, jurisdictional 

pension expense was reduced by $61 million.  Houtsma Reb., ComEd Ex. 12.0, 9:186-89.  Thus, 

even after accounting for the $35 million debt return on the pension asset, customers are still 

better off by $26 million. 

In sum, the General Assembly’s decision to permit ComEd to recover a return on its 

pension investments reflects sound policy.  Ultimately, however, the Commission must still 

enforce the statute according to its terms, regardless of whether the Commission agrees with the 

General Assembly’s policy choice.  As the Commission has previously recognized, “a court or 

tribunal must construe a statute as it is, and may not . . . add exceptions and limitations to the 

statute’s application, regardless of its opinion regarding the desirability of the results of the 

statute’s operation.”  In re Ill. Bell Tel. Co., Docket No. 01-0614, 2002 WL 1943561, at *30-31 

(Ill. Commerce Comm’n June 11, 2002).  Accordingly, the position adopted by the May 29 

Order concerning pension asset cannot be sustained. 

B. Staff’s Ratemaking Proposal Is Unlawful under the EIMA, and, In Any 
Event, Is Unsupported by Commission Practice and Would Unfairly Deprive 
ComEd of Nearly $77 Million Revenue for the Years 2010, 2011 and 2012 

In her direct testimony on rehearing, Staff witness Ms. Ebrey, for the first time in this 

docket, presents a new ratemaking proposal that would provide for a long-term debt-based return 

on the “discretionary” pension contributions made by ComEd in a single year, and only to the 
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extent that ComEd can demonstrate customer benefits from those contributions.  Ms. Ebrey 

claims that such a proposal can be adopted because it is “consistent with Commission practice.”  

Ebrey Reh. Dir., Staff Ex. 24.0, 9:154-57.  While that is incorrect (as discussed above), it is also 

irrelevant, because the proposal is inconsistent with the plain terms of the statute.  Nothing in the 

statute granted the Commission authority to put into place its own pension protocol, to 

distinguish between different types of pension contributions, or to condition a recovery of the 

pension asset on a showing of customer benefits.  Accordingly, Ms. Ebrey’s latest proposal – 

which would deny ComEd recovery of nearly $77 million in 2010, 2011 and 2012 – must be 

rejected. 

1. EIMA Does Not Grant the Commission Authority to Adopt Ms. 
Ebrey’s Proposal 

Although Staff continues to advocate “that the Commission affirm its conclusion in the 

May 29, 2012 Order that there is no pension asset due to [ComEd’s] pension plan being under-

funded” (Ebrey Reh. Dir., Staff Ex. 24.0, 4:48-50), it now offers a new alternative “ratemaking 

proposal” in the event that the Commission “determines that some allowance recognizing 

customer benefits of the discretionary pension contributions should be included in rates.”  Id., 

4:51-53.   But Ms. Ebrey cites no authority that would permit the Commission to adopt her 

alternative proposal, and there is none.  Accordingly, it must be rejected. 

Ms. Ebrey nonetheless asserts that her proposal should be accepted because it is 

“consistent with Commission practice.”  She appears to find authority for that standard in the 

introductory sentence to the enumerated list of protocols set forth in Section 16-108.5(c)(4), 

which directs that the Commission shall “[p]ermit and set forth protocols, subject to a 

determination of prudence and reasonableness consistent with Commission practice and law,” for 

a series of formula-rate elements, including “investment return on pension assets.”  220 ILCS 
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5/16-108.5(c)(4).  That language cannot be read, however, to allow the Commission to override 

the direct instruction of the General Assembly to allow the recovery of an “investment return on 

pension assets net of deferred tax benefits,” (220 ILCS 5.16-108.5(c)(4)(D)), and substitute the 

Commission’s own alternative.  Ms. Ebrey’s reading would completely undermine the 

legislature’s intent to set forth, in specific terms, the key rate components that reflect the statute’s 

careful legislative compromise.  

Rather, the language upon which Ms. Ebrey relies relates only to the required 

“determination of prudence and reasonableness.”  220 ILCS 5/16-108.5(c)(4). This is the 

determination that must be “consistent with Commission practice and law.”  Id.  That phrase 

does not in any way authorize the Commission to create and adopt separate or alternative 

protocols that it might deem to be “consistent with Commission practice and law.”  Indeed, such 

a reading would substitute the General Assembly’s “formula rate” with a “flexible rate” of the 

Commission’s own making, based on the various interpretations of past Commission practice 

that might be advanced by Staff and intervenors.  Such a result would undercut a main purpose 

of EIMA by introducing a degree of uncertainty and risk far exceeding that encountered under 

Article IX ratemaking. 

2. Ms. Ebrey’s Ratemaking Proposal Does Not Meet Her Own Standard 

Ms. Ebrey’s proposal not only lacks statutory authority, but also fails by its own terms.  

Ms. Ebrey’s proposal is not consistent with Commission practice – in fact, it flatly contradicts 

the very Commission rate case orders cited by Ms. Ebrey as “past practice.”  As explained 

above, these orders found that ComEd has a pension asset and allowed an investment return on 

that asset.  See discussion supra at II.A.2.  Moreover, unlike Ms. Ebrey’s ratemaking proposal, 

these orders make no distinction between mandatory or discretionary contributions or otherwise 
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limit the investment return to discretionary contributions, and they do not limit recovery to a 

single year. 

Indeed, Commission practice rejects the notion that only discretionary pension 

contributions would be permitted to earn a return.  Even outside of the pension context, 

Commission practice and law have firmly established that costs the utility is required to incur by 

law must be recoverable.  See Citizens Util. Bd. v. Ill. Commerce Comm’n, 166 Ill.2d 111, 122-

123 (1995) (confirming that “expenses commonly incurred to comply with the mandate of 

Federal and State law have historically been recoverable from ratepayers”).   

That Commission policy makes sense, because the cost of putting funds into the pension 

plan is the same regardless of whether the contribution is mandatory or discretionary.  As 

ComEd witness Ms. Houtsma explained: 

[C]onsider a year in which ComEd must make a pension contribution of 
$10 million to meet a mandatory requirement.  If, under this example, 
ComEd makes a $100 million pension contribution for that year, $10 
million will go toward satisfying the mandatory requirement and $90 
million will be considered a discretionary contribution.  Put another way, 
those dollars are invested in the same kinds of assets, and when it is time 
to pay benefits to retirees, the $10 million contribution that met the 
mandatory requirements can be paid out just as the $90 million 
contribution that was designated a discretionary contribution.  Under 
GAAP, both the mandatory $10 million and the discretionary $90 million 
reduce pension costs at a rate equal to the expected return on assets in the 
pension trust fund, and both contributions lower rates in the form of lower 
jurisdictional expense. 

Houtsma Reh. Reb., ComEd Ex. 35.0, 11:234-44.  The designation of pension contributions as 

“mandatory or “discretionary” is provided by ComEd’s actuarial consultant, and is relevant only 

when evaluating pension plan compliance with ERISA and other laws governing pension 

funding.  Id., 10:223-25.  Because of minimum funding requirements, ComEd must make 

“mandatory” contributions to reach appropriate minimum funded status.  However, outside the 

context of pension funding laws, these designations have no significance.  Id., 10:227-11:234.   
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Not a single one of the Commission orders cited by Ms. Ebrey as evidence of a 

“Commission practice” actually supports her position.  None contains language indicating that 

the pension funding costs can be recovered only when the contributions are discretionary.  To the 

contrary, the $92 million pension contribution as to which a return was approved in ComEd’s 

2010 rate case in ICC Docket No. 10-0467 (subject to a customer benefit level cap), included 

mandatory contributions as well as a reduction for expense accruals.  Commonwealth Edison 

Co., ICC Docket No. 10-0467, Final Order (May 24, 2011) at 50-51.  In sum, Commission 

practice allows an investment return on mandatory contributions, and in fact supports a return on 

such contributions. 

3. Ms. Ebrey’s Proposal Is Designed to Exclude Customer Benefits and, 
Ultimately, ComEd’s Recovery of Its Actual Costs of Delivery 
Services 

Finally, Ms. Ebrey’s proposal should be rejected because it would deprive ComEd of 

millions of dollars that it is entitled to recover and would deny ComEd recovery of the actual 

costs of its delivery services.  Under Ms. Ebrey’s ratemaking proposal, (1) a long-term debt 

return would be allowed on the 2005 contribution based on a hypothetical cost of long-term debt, 

that will decline over time, without regard to refunding; and (2) post 2005 contributions would 

be allowed to earn a return based on the resulting customer benefit, but this return would be 

allowed for one year only and only if the contributions are discretionary.  Ebrey Reh. Dir., Staff 

Ex. 24.0, 10:160-13:233.  As explained in more detail below, Ms. Ebrey’s proposal will 

inevitably result in severe losses to ComEd of nearly $77 million for the years 2010, 2011 and 

2012 alone.  Houtsma Reh. Reb., ComEd Ex. 35.0, 3:51-54. 

Ms. Ebrey’s Ratemaking Proposal Does Not Provide for “Recovery of the Utility’s 

Actual Costs of Delivery Services.”  Section 16-108.5(c)(1) provides that the formula rate must 
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“[p]rovide for the recovery of the utility’s actual costs of delivery services that are prudently 

incurred and reasonable in amount…”  220 ILCS 5.16-108.5(c)(1).  Ms. Ebrey’s proposal, 

however, bears no resemblance to actual costs.  Rather, she proposes that the Commission rely 

on “hypothetical” costs never intended to be used here.  Specifically, she proposes that 

hypothetical debt costs identified in the Corrected Order on Rehearing in ICC Docket No. 05-

0597 be amortized over time until the return ultimately falls to zero.  Ebrey Reh. Dir., Staff Ex. 

24.0, 12:204-15.  Importantly, these hypothetical debt costs were calculated specifically under 

the unique circumstances of that order – there, the Commission authorized a debt-based return 

based on debt rates assuming that ComEd had hypothetically funded the pension contribution in 

that year with debt, rather than equity.  By applying these hypothetical debt rates here in a way 

they were never intended, ComEd’s return would diminish each year and ultimately fall to zero 

before the pension asset is anywhere close to having been fully recovered.  Houtsma Reh. Reb., 

ComEd Ex. 35.0, 15:331-33.  This assumption fails to consider whether funds are available each 

year to hypothetically retire the hypothetical debt or whether that hypothetical debt would need 

to be refinanced.  In sum, Ms. Ebrey’s proposal departs from a core principle of the EIMA 

framework, which is to provide for the recovery of actual – not hypothetical – costs.  220 ILCS 

5/16-108.5(c)(1). 

Ms. Ebrey’s Ratemaking Proposal Creates a Customer Benefits Test That Cannot Be 

Met.  Although Ms. Ebrey acknowledges that all pension contributions reduce pension expense 

(Ebrey Reh. Tr. at 174:6-15), she would only permit a debt return based on the amount of the 

customer benefit determined under her customer benefit test.  Ebrey Reh. Dir., Staff Ex. 24.0, 

12:216-13:229.  However, she then goes on to declare that her test cannot be satisfied beyond a 

one-year horizon.  Specifically, while she acknowledges that it is “probable that there might be a 



 

 20 

ratepayer benefit that continues” beyond that year, she nonetheless concludes that it would be 

difficult to calculate accurately, and so proposes that it fall to zero.  Ebrey Reh. Dir., Staff Ex. 

24.0, 13:231-14:239.  Put simply, Ms. Ebrey proposes a standard to calculate the return (i.e., her 

customer benefits test), and then determines that her own standard is too difficult to accurately 

implement.  Her solution is to penalize the utility by ignoring all customer benefits after one 

year.  As the record amply shows, ComEd’s investment in its pension plan is significant 

(increasing to nearly $2 billion in 2011) (see Houtsma Reh. Reb., ComEd. Ex. 35.1), and Ms. 

Ebrey’s one year-only proposal would result in the loss of a return on over a billion dollars of 

investment that no party disputes was prudent.   

Ms. Ebrey’s Ratemaking Proposal Results in Tens of Millions of Losses to ComEd in 

2010, 2011 and 2012 Alone.  Ms. Ebrey’s ratemaking proposal would result in dramatic losses 

amounting to nearly $77 million in just the first three years, and continuing losses each year 

thereafter.  Houtsma Reh. Reb., ComEd Ex. 35.0, 3:51-54.  While Ms. Ebrey calculates that her 

ratemaking proposal would provide recovery of roughly $26 million of pension funding costs for 

calendar year 2010, the subject of this proceeding, that is about 25% less than the return to which 

ComEd is entitled under the statute.  Moreover, this gap will widen significantly in the next two 

years:  ComEd’s pension asset will grow to nearly $2 billion due to an $871 million pension 

contribution in 2011, and Ms. Ebrey has designed her “cost recovery” to evaporate after 12 

months.  Id., 16:360-17:366.  The following table compares the pension funding costs calculated 

under EIMA’s application of a debt-based return to the pension asset, with the returns that Ms. 

Ebrey’s method would provide: 
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These significant shortfalls further underscore the unlawfulness and unfairness of Ms. Ebrey’s 

ratemaking proposal.  Accordingly, ComEd requests that the Commission allow an investment 

return on the full amount of its pension contributions, as the statute requires. 

III.  INTEREST REFLECTING THE TIME VALUE OF MONEY 

A. The Reconciliation Interest Authorized by EIMA Is Intended to Make 
ComEd Whole 

As the Commission recognized in its May 29 Order and as the statute makes clear, the 

formula rate established by EIMA is intended to allow ComEd to recover the full, actual costs it 

incurs in providing delivery service to customers.  See May 29 Order at 165; 220 ILCS 5/16-

108.5(c)(1) (“The performance-based formula rate approved by the Commission shall . . . 

[p]rovide for the recovery of the utility’s actual costs of delivery services”); id. 5/16-108.5(c) 

(“charges for delivery services shall be cost based, and shall allow the electric utility to recover 

the costs of providing delivery services.”).   

The reconciliation process is critical to achieving the statutory goal of actual cost 

recovery.  Because ComEd’s actual costs during any rate year cannot be known until that year is 

over, the revenue requirement used to set the rates collected by ComEd during the rate year will 

necessarily differ from ComEd’s actual revenue requirement during that year.  Houtsma Reh. 

Dir., ComEd Ex. 32.0, 4:63-6:106; Pregozen Reh. Dir., Staff Ex. 25.0, 6:115-7:132.  The revenue 

Pension Funding Cost Recovery

Comparison of Ebrey Method to Section 16‐108.5(c)(4)(D)

2010 2011 2012

Cost Recovery

Ebrey Method $25,776,673 $50,870,637 $16,479,829

Section 16‐108.5(c)(4)(D) $34,548,354 $72,581,233 $62,930,974

Recovery shortfall ($8,771,682) ($21,710,596) ($46,451,146)

Source: Houtsma Reh. Reb., ComEd Ex. 35.2.
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requirement used to set rates during the rate year reflect the actual costs incurred two years’ 

prior, plus a projection of plant additions and depreciation for the prior year.  Houtsma Reh. Dir., 

ComEd Ex. 32.0, 4:80-5:106.  For example, rates in effect in 2015 will reflect 2013 actual costs 

plus a projection of 2014 plant additions and depreciation, as shown on the diagram below.    

 

The reconciliation adjustment is symmetrical: that is, if the actual revenue requirement is 

greater than the projected revenue requirement, ComEd collects the difference; but if the actual 

revenue requirement is less than the projected revenue requirement, then ComEd refunds the 

difference to customers.  However, during a time when ComEd is making large, substantial new 

capital investments over the course of each year – as ComEd is called to do under EIMA – 

ComEd’s actual revenue requirement during the rate year will likely be significantly greater than 

the revenue requirement used to set rates for that rate year.  The actual revenue requirement will 

reflect, among other things, the substantial new capital investments made over the course of the 
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rate year – in the chart above, for example, new capital investments made during 2015.  

However, the costs of those investments will not have been reflected in the revenue requirement 

used initially to set rates for that year.  See Hemphill Reh. Dir., ComEd Ex. 30.0, 5:97-108.   

Thus, in order to “[p]rovide for the recovery of the utility’s actual costs of delivery 

services,” 220 ILCS 5/16-108.5(c)(1), EIMA establishes a reconciliation process to allow the 

utility to true up its costs and retroactively recover its actual revenue requirement for the rate 

year.  The reconciliation adjustment is equal to the difference between the utility’s actual 

revenue requirement and its rate-year revenue requirement.  Id. 5/16-108.5(d).  However, the 

utility will not begin to collect that reconciliation adjustment until two years after the costs were 

incurred.  For example, as shown on the diagram above, ComEd’s actual revenue requirement 

for 2015 will not be known until 2016, after the Commission has had the opportunity to review 

the prudence and reasonableness of new plant investments during 2015, and those amounts 

together with the 2015 carrying costs and depreciation on new investment will not begin to be 

recovered until 2017.  Houtsma Reh. Dir., ComEd Ex. 32.0, 4:80-6:106.5 

Because the utility’s full recovery of its actual revenue requirement is delayed by two 

years, the utility will not be made whole unless it is able to recover interest to compensate it for 

the delay in recovering its full, actual costs.  See Hemphill Reh. Dir., ComEd Ex. 30.0, 6:109-

123.  Accordingly, the General Assembly has provided that the reconciliation adjustment include 

interest.  220 ILCS 5/16-108.5(c)(6) (formula rate must “[p]rovide for an annual reconciliation, 

with interest”) (emphasis added); id. 5/16-108.5(d)(1) (“Any over-collection or under-collection 

                                                 
5 IIEC’s witness apparently misunderstands the mechanics of how the reconciliation process works.  

Compare Gorman Reh., IIEC Ex. 3.0RH, 3:42-65, 6:119-145, with Preogzen Reh. Dir., Staff Ex. 25.0, 6:102-7:114; 
Houtsma Reh. Dir., ComEd Ex. 32.0, 4:64-6:106 & Ex. 32.1; Hemphill Reh. Dir., ComEd Ex. 30, 5:97-7:134 & Ex 
30.1; Hemphill Reh. Reb., ComEd Ex. 34.0, 5:94-7:147. 
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indicated by such reconciliation shall be reflected as a credit against, or recovered as an 

additional charge to, respectively, with interest, the charges for the applicable rate year.”) 

(emphasis added).  None of this is disputed.6  The only question is what interest rate will make 

ComEd whole – that is, what interest rate will fully compensate ComEd for the delay in 

recovering the full amount of the actual costs it incurred during the rate year.    

B. Only a WACC Rate Will Make ComEd Whole 

The only interest rate that will make ComEd whole is the interest rate that ComEd itself 

actually pays to finance the costs for which it has a delayed recovery.  That rate is its weighted 

average cost of capital (“WACC”).  See Houtsma Reh. Dir., ComEd Ex. 32.0, 6:122-7:136; 

Trpik Reh. Dir., ComEd Ex. 31.0, 5:99-6:113.  That is so for several reasons.   

 No one disputes that ComEd should be able to recover a cost of capital equal to its 

WACC as part of its preliminary revenue requirement.  Indeed, it is a basic 

ratemaking principle that, as part of its revenue requirement, ComEd is entitled to 

recover a cost of capital equal to its WACC.  Yet, as Staff now acknowledges, the 

reconciliation adjustment is simply “equal to the difference between the 

preliminary revenue requirement and the final revenue requirement.”  Pregozen 

Reh. Dir., Staff Ex. 25.0, 3:43-44; see also Trpik Reh. Dir. ComEd Ex. 31.0, 

5:99-6:113; Hemphill Reh. Dir., ComEd Ex. 30.0, 7:144-8:158.   Because the 

reconciliation adjustment is nothing more than a slice of ComEd’s revenue 

                                                 
6 See Hemphill Reh. Dir., ComEd Ex. 30.0, 3:46-4:78; Brosch Reh. Dir., AG/AARP Ex. 5.0 at 4:77-5:108 

(agreeing that EIMA and its reconciliation procedure “ensures that a participating utility will have all of its recorded 
and prudently incurred expenses and its rate base investments fully included in its revenue requirement for recovery 
from its ratepayers.”); Gorman Reh., IIEC Ex. 3.0RH, 5:112-6:116.   



 

 25 

requirement, there is no reason to treat it any differently than the rest of ComEd’s 

revenue requirement.  

  The slice of ComEd’s total costs reflected in the reconciliation balance cannot be 

tied to any particular asset or assets.  Houtsma Reh. Dir., ComEd Ex. 32.0, 3:57-

4:62; Hemphill Reh. Dir., ComEd Ex. 30.0, 7:144-8:158; Hemphill Reh. Reb., 

ComEd Ex. 34.0. 10:224-11:235.  ComEd finances those costs the same way it 

finances the rest of its rate base and operating expenses – through a combination 

of debt and equity reflected in the WACC rate.  See Trpik Reh. Dir., ComEd Ex. 

31.0, 7:151-153 (“ComEd does not finance individual assets separately.  Rather, 

ComEd’s overall capital structure, composed of debt and equity, reflects the cost 

of financing all assets considered as a whole.”).      

 Applying the WACC rate is consistent with how customer advances and deposits 

are treated.  When a customer provides a deposit, ComEd customers in the 

aggregate benefit from the fact that those deposit funds are available to ComEd.  

Because those funds are treated as a source of capital to ComEd, the Commission 

has historically deducted those funds from rate base, giving customers in the 

aggregate a credit equal to ComEd’s WACC for the time value of money.  

Houtsma Reh. Dir., ComEd Ex. 32.0, 7:137-8:154.  There is no basis for a 

different treatment here, where ComEd, through delayed recovery of its costs, has 

in essence loaned money to customers in the aggregate.  Just as the time value of 

customer deposits is equal to the WACC, so too the time value of the delayed cost 

recovery is equal to the WACC.  Houtsma Reh. Dir., ComEd Ex. 32.0, 7:137-

8:154.   
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The Commission’s May 29 Order failed to apply these ratemaking principles and instead 

adopted an interest rate significantly lower than the WACC, based upon the Commission’s 

miscalculation of ComEd’s weighted cost of debt.  May 29 Order at 166.  Indeed, no party 

defends the Commission’s initial Order on this issue.  Significantly, Staff has altered its initial 

position on this issue and now agrees with ComEd that, contrary to the Commission’s initial 

Order, the interest rate to be applied to the reconciliation balance cannot be based solely on debt, 

but must also reflect a return for equity and should be consistent with the ratio of debt to equity 

in ComEd’s actual capital structure.  Pregozen Reh. Dir., Staff Ex. 25.0, 2:22-4:66.   Staff also 

agrees that the reconciliation process is not like a traditional rider that addresses isolated costs, 

but is instead a mechanism that subjects this portion of ComEd’s total revenue requirement to the 

same risks, including prudence, as the revenue requirement as a whole.  Pregozen Reh. Dir., 

Staff Ex. 25.0, 2:37-3:47.   The significance of these acknowledgements cannot be 

understated.  In essence, Staff now agrees with ComEd’s position that the applicable interest rate 

must be based on all of ComEd’s capital sources, including equity, and must respect ComEd’s 

actual capital structure in weighting debt and equity.   

The only remaining difference is that Staff would substitute in the WACC calculation 

some form of hypothetical “short-term equity” – a type of equity that does not actually exist in 

reality.  See Hadaway Reh. Reb., ComEd Ex. 37.0, 4:79-7:139.  That proposal not only is 

unrealistic, but it is also impermissible.  In light of the General Assembly’s mandate, which is to 

allow ComEd to recover its actual costs, the only permissible interest rate is the WACC, which 

reflects ComEd’s actual cost of capital.  
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C. A Rate Other Than the WACC Is Unworkable and Would Force a Change in 
ComEd’s Capital Structure, In Violation of EIMA 

Significantly, no party disputes that ComEd actually pays the WACC to finance its rate 

base and any operating costs that need to be capitalized; nor does any party dispute that ComEd 

finances all of its costs at that rate.  Nor does any party dispute that ComEd is entitled to recover 

its actual cost of capital.  Rather, the arguments in favor of a rate other than WACC all share the 

premise that ComEd should be required to finance a slice of its rate base and operating costs 

separately and differently from the rest of its rate base and operating costs  – whether through 

debt alone (as the Commission’s initial order envisioned and as AG, CUB, and the IIEC have 

urged) or through a combination of debt and “short-term equity,” a hypothetical form of equity 

postulated by Staff.  That premise should be rejected.  

First, it assumes that the reconciliation adjustment can be separated from the rest of 

ComEd’s costs, so that it can be financed differently.  That assumption is faulty, as ComEd’s 

witnesses have testified.  Trpik Reh. Reb., ComEd Ex. 36.0, 6:118-121 (“We cannot separate the 

reconciliation adjustment and finance it as if it were not only some discrete asset, which it is not 

from a financial perspective, and a discrete asset distinct from the whole body of assets in rate 

base, which it also is not.”); see also Houtsma Reh. Dir., ComEd Ex. 32.0, 9:168-171.  As noted 

above, the reconciliation adjustment does not tie in to any particular asset or expense.  It is 

simply a number reflecting the total amount of costs incurred during the rate year for which 

recovery ends up being delayed.  Houtsma Reh. Dir., ComEd Ex. 32.0, 3:57-4:62; Hemphill Reh. 

Reb., ComEd Ex. 34.0, 10:224-11:235.   

Second, the reconciliation adjustment cannot be financed separately because, at the time 

the costs are incurred during the rate year, it is impossible for ComEd to know how large its 

under-collection of costs will be, or indeed, whether there will be any under-collection at all.  



 

 28 

The size of the reconciliation adjustment is made clear only in retrospect, when, as part of the 

reconciliation process, the Commission rules on the prudence and reasonableness of ComEd’s 

actual costs after they are incurred, and then calculates the difference between ComEd’s actual 

revenue requirement and the revenue requirement that was used to set rate-year rates.  See 

Pregozen Reh. Dir., Staff Ex. 25.0, 3:45 (acknowledging that reconciliation amount is “subject to 

Commission determinations of prudence and reasonableness”).  ComEd cannot separate out, or 

finance differently, an unascertainable share of its costs.  Trpik Reh. Reb., ComEd Ex. 36.0, 

6:131-133; Hemphill Reh. Reb., ComEd Ex. 34.0, 12:256-267, 14:292-303.  

Third, even if it were possible to identify and segregate the share of costs that will be 

subject to delayed recovery, it would still be improper for the Commission to require ComEd to 

finance those costs differently.  EIMA specifically provides that “the performance-based formula 

rate approved by the Commission” should “[r]eflect the utility’s actual capital structure for the 

applicable calendar year.”  220 ILCS 5/16-108.5(c)(2) (emphasis added).  Here, the Commission 

has approved ComEd’s capital structure as prudent and reasonable, and no one disputes 

ComEd’s testimony that it would not be feasible or optimal to alter that capital structure.   Trpik 

Reh. Reb., ComEd Ex. 36.0, 5:101-108, 6:125-130, 15:320-327.        

Yet requiring ComEd to carve out and finance a share of its costs differently (whether 

through debt or through a combination of debt and hypothetical short-term equity) is nothing 

more than a mandate that ComEd alter its actual capital structure – contrary to the express terms 

of the statute and contrary to the Commission’s determination that ComEd’s current capital 

structure is prudent and reasonable.  If ComEd were forced to use only debt (as suggested by the 

Commission’s initial Order) to finance the portion of its costs reflected in the reconciliation 

adjustment, the consequence would be that debt would form a larger share of ComEd’s capital 
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structure than it currently does.  Houtsma Reh. Dir., ComEd Ex. 32.0, 9:172-178; Hadaway Reh. 

Dir., ComEd Ex. 33.0, 5:98-106.   

EIMA, however, does not require ComEd to assume imprudent leverage levels in order to 

be allowed to recover its full cost of capital.  To the contrary, in requiring that the formula rate 

reflect a utility’s actual capital structure, EIMA seeks to preserve the flexibility needed by a 

utility to use a mix of capital sources and to adjust its capital structure as needed in response to 

changing market conditions.  Regulatory directives that require a utility to finance a certain 

portion of its costs using certain financial instruments hamstring that needed flexibility.   

In its testimony, CUB essentially acknowledges this point and imagines that the 

Commission can solve the problem simply by declaring that the debt taken on to finance the 

reconciliation amount is to be “excluded from ComEd’s capital structure.”  Smith Reh. Dir., 

CUB Ex. 5.0, 14.  CUB’s effort at re-labeling cannot change reality, however: the fact of the 

matter is that if ComEd is forced to use solely debt to finance the portion of its costs for which its 

recovery is delayed, the company’s ratio of debt to equity will be higher than it is now.  See 

Hadaway Reh. Dir., ComEd Ex. 33.0, 5:98-106.  The statute forbids precisely that kind of 

mandate.     

Finally, it is uncertain whether ComEd would even be able to access sufficient short-term 

debt to finance the entire reconciliation balance in that manner.  No party disputes ComEd’s 

testimony that it “does not have unlimited capacity in either the short- or long-term debt 

markets,” and therefore “it is not efficient or practical to isolate individual cash requirements and 

attempt to finance them on their own or to default to a single financing alternative.”  Trpik Reh. 

Reb., ComEd Ex. 36.0, 6:125-130.   
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D. Even if the Commission Decides Not to Revise Its Methodology For 
Determining the Interest Rate, Its Calculation of the Rate Must Be Corrected 

 No party defends the Commission’s methodology for determining the interest rate of 

3.42% set forth in the Commission’s Order.  See May 29 Order at 166.  The Commission 

intended that rate to reflect ComEd’s weighted average cost of debt.  For the reasons discussed 

above, ComEd urges the Commission to reconsider that methodology and to set the interest rate 

as equal to ComEd’s WACC.  However, even if the Commission were to continue to set the rate 

according to ComEd’s weighted average cost of debt, the rate established in the initial Order 

would still need to be revised.   

 As explained by ComEd witness Trpik and shown on the table below, the Commission 

miscalculated ComEd’s weighted average cost of debt.  See Trpik Reh. Reb., ComEd Ex. 36.0, 

7:137-8:170. A mathematically accurate calculation of ComEd’s weighted average cost of debt 

would utilize weights that reflected each type of debt’s share of total debt, rather than each type 

of debt’s share of a capital structure that also includes equity.  However, the Commission’s 

calculation used weights reflecting each type of debt’s share of the total capital structure, thereby 

accounting for only 54% of the total amount of capital deployed by ComEd and treating the 

remainder (currently financed by equity) as costless. 

  

 % of Capital 
Structure 

Cost Weighted Cost 

Short-Term Debt 0.53% 0.72% 0.00% 
Long-Term Debt 53.30% 6.42% 3.42% 

Total 53.83%  3.42% 
 



 

 31 

A mathematically accurate calculation of ComEd’s weighted average cost of debt would result in 

a rate of 6.36%, as shown on the table below.  See Trpik Reh. Reb., ComEd Ex. 36.0, 7:137-

8:170.  

 Balance in 
000’s 

Weight Cost Weighted Cost 

Short-Term Debt $48,373 1.0% 0.72% 0.01%
Long-Term Debt $4,880,640 99.0% 6.42% 6.36%

Total $4,929,013 100.0%  6.36%
 

III. MEASUREMENT OF THE RATE BASE THAT ALLOWS FULL COST 
RECOVERY 

The Commission should revise the May 29 Order to approve the use of an end-of-year 

rate base in determining the reconciliation revenue requirement because that finding is required 

by EIMA and supported by the evidence.  E.g., Houtsma Reb., ComEd Ex. 12.0, 32:691-35:776; 

Houtsma Sur., ComEd Ex. 21.0, 21:457-24:520; Houtsma Reh. Reb., ComEd Ex. 35.0, 29:630-

34:752.  The average rate base methodology used in the May 29 Order to set the reconciliation 

revenue requirement allows ComEd to recover only half of the plant investments it makes during 

the rate year and will cause ComEd’s rates to be based on a cost level that is hundreds of 

millions of dollars below ComEd’s actual costs. 

Use of the average rate base method is contrary to Section 16-108.5(c) of the Act, which 

provides that “the utility shall file, together with its tariff, final data based on its most recently 

filed FERC Form 1, plus projected plant additions and correspondingly updated depreciation 

reserve and expense for the calendar year in which the tariff and data are filed, that shall 

populate the performance-based formula rate and set the initial delivery services rates under the 

formula.”  220 ILCS 5/16-108.5(c) (emphasis added).  The statutory phrase “projected plant 

additions and correspondingly updated depreciation reserve … for the calendar year in which 
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the tariff and data are filed,” id., means just that: the total amount of plant additions for the entire 

calendar year, not half the year or the average across the year.  Interpreting “for the calendar 

year” to mean an average of the calendar year is unreasonable.  E.g., Houtsma Sur., ComEd Ex. 

21.0, 22:471-485.  Only the year-end figure for the calendar year fully reflects the plant 

investments that went into service in that calendar year.  Hemphill Sur., ComEd Ex. 20.0, 11:23-

13:270.   

The conclusion that reconciliation must reflect a year-end, rather than average, rate base 

is underscored by Section 16-108.5(d)(1), which makes clear that the cost inputs for the prior 

rate year to be used in the reconciliation process are to be based on final historical data reflected 

in the utility’s FERC Form 1.  The provision states: 

The inputs to the performance-based formula rate for the applicable rate 
year shall be based on final historical data reflected in the utility's most 
recently filed annual FERC Form 1 plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the calendar 
year in which the inputs are filed.  The filing shall also include a 
reconciliation of the revenue requirement that was in effect for the prior 
rate year (as set by the cost inputs for the prior rate year) with the actual 
revenue requirement for the prior rate year (as reflected in the applicable 
FERC Form 1 that reports the actual costs for the prior rate year). 

220 ILCS 5/16-108.5(d)(1) (emphasis added).  The actual costs reflected in the FERC Form 1 

reflect the end-of-year total investments made in the prior year, not that amount averaged over 

the course of the prior year.    

Furthermore, in other provisions, the General Assembly specifically directed the 

Commission to use an average rather than end-of-year figure. See Houtsma Reb., ComEd Ex. 

12.0, 33:718-726.  For example: 

 Investments in the infrastructure investment program under EIMA are to be 

measured in relation to “the participating utility’s annual capital investment 

program, as defined by . . . the participating utility’s average capital spend for 
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calendar years 2008, 2009, and 2010 as reported in the applicable Federal Energy 

Regulatory Commission (FERC) Form 1.”  220 ILCS 5/16-108.5(b). 

 Cost of equity is to be determined using “the average for the applicable calendar 

year of the monthly average yields of 30-year U.S. Treasury bonds.”  Houtsma 

Reb., ComEd Ex. 12.0, 33:718-721, quoting 220 ILCS 5/16-108.5(c)(3)(A). 

 During the earlier transition period when bundled rates were subject to a rate cap, 

the version of 220 ILCS 5/16-111(e) then in effect expressly prescribed use of an 

average rate base in the determination of an earned rate of return on common 

equity for purposes of administering an earnings sharing provision.  Houtsma 

Reb., ComEd Ex. 12.0, 33:718-726.. 

Thus, the General Assembly knows how to direct use of an average in the Act when it wishes to 

do so, including with respect to rate base in general and capital investments in particular.  Yet it 

provided no such direction here, choosing instead to direct use of final historical data, and, 

accordingly, it would be improper to read different language into the statute.  “[If] the legislature 

uses certain words in one instance and different words in another, it intends different results.”   

Divane v. Smith, 332 Ill. App. 3d 548, 553 (1st Dist. 2002); see also, e.g., Aurora Pizza Hut, Inc. 

v. Hayter, 79 Ill. App. 3d 1102, 1105-06 (1st Dist. 1979) (“An elementary canon of statutory 

construction teaches us that where the legislature uses certain words in one instance, and 

different words in another, different results were intended.” (citing Illinois State Toll Highway 

Authority v. Karn (1973), 9 Ill.App.3d 784); Keene Corp. v. United States, 508 U.S. 200, 208 

(1993) (“where Congress includes particular language in one section of a statute but omits it in 

another … it is generally presumed that Congress acts intentionally and purposely in the 

disparate inclusion or exclusion.”). 
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The “average” rate base methodology is not only contrary to the language of the statute, 

but is also inconsistent with basic constitutional and statutory utility cost recovery principles.  As 

the Commission has recently stated, “[u]nder long established federal and Illinois constitutional 

law, and Illinois ratemaking law, a utility’s rates must be set so as to allow it the opportunity to 

obtain full recovery of its prudent and reasonable costs of service, including its costs of capital.”  

In re North Shore Gas Co., et al., ICC Docket Nos. 11-0280, 11-0281, p. 5 (Order Jan. 10, 

2012).  Yet the average rate base methodology by design affords ComEd recovery of only half of 

its total rate year investments.  That cannot be squared with the principle that  rates must 

accurately reflect the cost of delivery services and must allow the utility to recover its costs of 

service.  See Citizens Util. Bd. v. Illinois Commerce Comm’n, 166 Ill. 2d 111, 121 (1995). 

Indeed, ComEd will have already invested the full final amount reflected in its FERC 

Form 1, not half that amount, before any reconciliation adjustment is applied.  See, e.g., Houtsma 

Reb., ComEd Ex. 12.0, 34:751-752; ComEd Ex. 1.2, pp. 4-6; Effron Tr., 3/8/12, 303:4 – 305:3, 

310:10-16, 311:9-19; Brosch Tr., 3/12/12, 623:17 – 624:14.  It should be able to recover the full 

cost of plant that is in service and used by customers.  The Commission should reject the average 

rate base method and, as the statute requires, use an end-of-year method for reconciliations. 

IV. CONCLUSION 

The Commission should, after considering the law and the evidence initially presented 

and supplemented on rehearing, modify its final Order of May 29, 2012, to provide that 

ComEd’s formula rates will incorporate: (a) revenue requirements that include an investment 

return on ComEd’s pension asset as defined by GAAP and as reflected on ComEd’s FERC Form 

1, net of deferred tax benefits, equal to the utility’s long-term debt cost of capital as of the end of 

the applicable calendar year; (b) an interest rate on reconciliation adjustment balances equal to 
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ComEd’s WACC in the applicable year(s); and (c) measurement of ComEd’s rate base for 

reconciliation purposes based on ComEd’s year-end rate base.  The Commission should further 

authorize and direct ComEd to promptly file tariff amendments giving effect to this ruling.   
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